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CASES 


ARGUED  AND  DETERMINED 


IN 


THE  SUPREME   COURT 


OF 


NORTH  CAROLINA. 


DECEMBER  TERM,  1834. 


WILLIAM  CASEY,  et.  al  o.  HENRY  GILES. 

An  action  ofdebt  may  be  maintained  upon  an  injunction  bond,  notwithitand- 
mg  the  Bummary  remedy  given  by  the  acts  of  1785,  (12eo.  eh.  333,  Sect  3.) 
and  1810,  {Rev,  eh.  794) 

This  was  an  action  of  Debt  in  which  the  plaintiff  de-  P»-1834. 
dared  upon  an  injunction  bond  drawn  according  to  the 
act  of  1800,  {Rev.  ch.  551).  The  execution  of  the  bond 
was  admitted;  as  was  the  fact  that  the  injunction  had 
been  dissolved  before  this  action  was  brought.  His 
honour  Judge  Seawell,  at  Rowan,  on  the  last  Circuit, 
being  of  opinion  that  the  action  could  not  be  maintained, 
but  that  the  only  remedy  was  by  motion,  as  directed  by 
the  acts  of  1785,  {Rev.  ch.  233,  sec.  2),  and  1810,  {Rev. 
ch.  794),  the  plaintiff  submitted  to  a  nonsuit  and  appealed. 

Pearson,  for  the  plaintiff. 

Winston,  contra. 

RuFFiif,  Chief-Justice. — Whether  the  bond  be  regarded 
as  an  obligation  in  pais^  or  of  record,  debt  is  the  appropriate 
remedy  at  common  law.  *  That  action  is  not  expressly  abol- 
ished by  the  acts  which  give  the  summary  remedy ;  nor, 
we  think,  by  any  reasonable  inference.     Judgments  on 
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P»c-W4.  notice  and  motion  are  given  on  many  official  bonds,  as 
Uabey  those  of  sheriffs  and  clerks ;  but  that  method  has  never 
Qi^  been  considered  as  excluding  the  old  actions.  The  statutes 
have  not  in  view  the  benefit  of  the  debtors,  when  a  sum- 
mary proceeding  is  authorised  against  them ;  but  it  is  given 
in  aid  of  the  creditor,  and  as  suppletory  to  his  remedy  at 
common  law.  Hence  the  creditor  has  an  election,  unless, 
as  in  the  case  of  bail,  he  should  by  proceeding  in  a  particu- 
lar way,  deprive  the  other  party  of  a  defence,  which  the 
law  designed  for  him  at  all  events.  The  creditor  may 
reasonably  prefer  bringing  the  action  of  debt,  because  he 
therein  gets  bail,  which,  in  some  instances,  may  be  a  better 
security  than  even  a  judgment  instanter,  against  the  party 
himself;  and  the  legislature  did  not  intend  to  deprive  the 
creditor  of  any  advantage.  For  these  reasons  the  Court  is 
of  opinion,  that  the  Superior  Court  erred,  and  the  judgment 
must  therefore  be  reversed,  and  a  venire  de  novo  ordered. 
Pbr  Cubiam.  Judgment  reversed. 


DEN  ex  dem.  of  ROBERT  H.  BURTON,  et  oL  v,  JOHN  CARRUTH. 

The  eutting  grass  in  a  meadow  for  seven  years  sucoessiTely,  staeking  it  on 
the  land  and  fencing  the  staclLs,  will,  with  colour  of  title,  bar  the  entry  of 
one  claiming  adversely. 

Ejectbient  tried  before  his  Honour  Judge  Martin,  at 
Lincoln,  on  the  last  Circuit.  On  the  trial,  it  appeared  that 
the  land  in  dispute  was  patented  in  the  year  1768  by  Gil- 
lespie. Sloan  conveyed  the  same  land  to  Robert  Wear, 
in  the  year  1798,  and  Wear  to  the  lessors  of  the  plaintiff, 
in  the  year  1826.  To  show  that  Gillespie,  or  his  heirs,  had 
lost  their  right  of  entry,  and  that  the  title  to  the  land  was 
completely  vested  in  Wejir,  by  the  act  of  1715,  {Rev. 
ch.  2,)  the  lessors  of  the  plaintiff  proved,  that  the  grass  of 
a  meadow  on  the  premises  was  mowed  each  successive 
year,  for  seven  years,  by  Wear,  or  by  persons  authorised 
by  him,  and  stacked  on  the  ground,  with  a  fence  around 
the  stacks.  The  question  was,  whether  this  was  such  a 
possession,  as  with  his  colourable  title,  gave  Wear  a  good 
and  valid  title.     The  Judge  instructed  the  jury  that  it  was. 
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A  verdict  was  rendered  for  the  plaintiff,  and  the  defendant  Dae.  1834. 

appealed.  Burton 

No  counsel  appeared  for  the  defendant.  Cawioth. 

Naskt  for  the  plaintiff. 

Daniel,  Judge,  after  stating  the  case  as  above,  proceed- 
ed : — ^We  are  of  opinion  that  the  instruction  given  by  the 
Judge  was  correct.  The  seven  years  continued  perception 
of  the  profits  of  the  land,  by  Wear  under  his  deed,  by  cut- 
ting the  grass  off  the  meadow,  and  stacking  it  on  the  land  ^ 
and  fencing  the  stacks,  was  a  possession  under  circumstan- 
ces, sufficiently  capable  in  their  nature  of  notifying  all 
persons,  that  he  was  upon  the  land  claiming  it  as  his  own. 
Den  v.  Mtdford,  1  Hay.  320 ;  Grant  v.  Winbome,  2  Hay. 
56.  76.  The  claim,  or  entry  of  Gillespie,  or  his  heirs,  or 
any  person  claiming  under  him,  was,  by  the  act  of  1715, 
{Rev.  ch.  %  sec.  4),  perpetually  barred ;  and  the  title  be- 
came perfect  and  complete  in  Wear,  so  as  to  enable  him  to 
convey  to  the  lessors  of  the  plaintiff. 

Pbr  Curiam.  Judgment  affirmed 


RANSOM  M.  SHEARIN  o.  THOMAS  R.  NEVILLE,  Adm. 

If  it  appean  upon  the  whole  record,  that  the  demand  of  the  plaintiff  ia  against 
the  defendant  in  his  representative  character,  a  jodpnent  acainst  him  per> 
sonallj  will  be  reversed. 

This  was  an  action  commenced  originally  by  warrant 
before  a  single  magistrate,  and  carried  by  successive  ap- 
peals to  the  Superior  Court  where  it  was  tried  on  the  last 
Spring  Circuit,  before  his  Honour  Judge  Settle.  It  is 
unnecessary  to  make  a  statement  of  the  facts  of  the  case, 
as  they  will  sufficiently  appear  ih  the  opinion  of  the  Court. 

Badger^  for  defendant. 

DewreuZf  contra. 

Gaston,  Judge. — ^We  have  had  some  difficulty  in  under- 
standing the  record  in  this  case,  and  are  by  no  means  con- 
fident that  the  exposition,  which  we  have  found  ourselves 
to  put  upon  it,  does  not  conflict  with  the  inten- 
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P»0'  ^83^  tion  of  the  parties  to  the  controversy.    Should  it  be  so,  i^ 
Shkakin    may  be  proper  to  remark,  that  the  recurrence  of  similar 
Ni^uxt    inconveniences  hereafter,  can  only  be  prevented  by  coun- 
AIl  amend.  *®'  taking  care  to  have  entered  of  record,  whatever  amend- 
ments        ments  may  be  made  in  the  pleadings  below.    Our  attention 
^oonsent   ^  confincd  to  the  transcript  sent  up,  and  we  are  obliged  to 
<xr  leave  of   render  thereon,  such  judgment,  as  it  appears  to  us,  ought 
ought  to      to  have  been  rendered  in  the  Court  from  which  the  appeal 
appear  on     jg  taken.    This  transcript  shows  that  the  plaintiff  com- 
ttieilced  his  action  by  a  warrant  before  a  justice,  summon- 
ing the  defendant  as  administrator  of  Thomas  Neville,  jun. 
to  answer  the  plaintiff  in  an  action  of  debt,  due  by  account 
to  the  amount  of  sixty  dollars.    A  judgment  having  been 
rendered  on  this  warrant  in  favour  of  the  plaintiff,  the  de- 
fendant appealed  therefrom  to  the  County  and  afterwards 
to  the  Superior  Court.    To  the  plaintiff's  action,  after  it 
came  into  Court,  the  defendant  put  in  a  memorandum  of 
the  pleas  o( general  issve^  payment,  set  of  and  the  statute 
oflimitations,  but  made  no  defence  because  of  a  deficiency 
of  assets.    The  case  drawn  up  by  the  Judge  who  tried  the 
cause  in  the  Superior  Court,  which  case  forms  a  part  of 
the  transcript,  states  that  the  action  tried  was  assumpsit. 
We  feel  ourselves  therefore  bound  to  understand  that  either 
by  consent,  or  by  leave  of  the  Court,  the  form  of  the  action, 
was  thus  far  altered,  but  there  is  nothing  from  which  we 
can  see,  that  it  was  also  changed  from  an  action  against 
the  defendant  in  his  representative  character,  to  one  against 
him  personally.    The  jury  found  a  verdict  for  the  plaintiff 
on  all  the  issues,  and  assessed  his  damages  as  in  assumpsit  to 
forty-six  dollars,  of  which  forty  dollars  was  principal 
money,  subject  to  the  opinion  of  the  Court  upon  a  case 
stated.    This  case  shows  a  verbal  contract  of  a  lease  for  a 
year  between  the  plaintiff  and  the  defendant's  intestate, 
with  an  agreement  that  the  plaintiff  by  way  of  collateral 
security,  might  hold  on  the  crop  until  the  rent  was  paid — 
and  that  the  plaintiff  after  the  death  of  the  defendant's  in- 
testate relinquished  this  collateral  security,  and  agreed  with 
the  defendant  to  assert  his  right  to  this  demand  by  suit. 
The  Court  upon  this  verdict,  gave  a  judgment  for  the 
plaintiff,  which  was  entered  up  upon  the  record  against  the 
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defendant  personally,  and  thereupon  the  defendant  appeal-  Dn;.  1834. 

ed.  Shkakin 

From  this  analysis  of  the  record,  it  appears  that  there  is  „  *- 
error  in  the  judgment,  because  it  is  rendered  against  the 
defendant  de  bonis  propriis,  upon  a  demand  wherein  he  is 
sued  in  his  representative  character,  and  for  this  error,  it 
must  be  reversed  with  costs  to  the  appellant  in  this  Court. 
And  proceeding  then  to  render  such  a  judgment,  as  on  the 
whole  record,  it  appears  to  us,  ought  to  have  been  entered 
in  the  Court  below,  we  shall  give  the  plaintiff  a  judgment 
for  his  forty-six  dollars  damages,  with  interest  on  forty 
dollars  from  the  time  of  the  judgment  below,  and  his  costs 
before  the  appeal,  to  be  levied  of  the  goods  of  the  intestate 
in  the  hands  of  the  defendant,  if  he  have  so  much  thereof 
to  be  administered,  and  if  not,  then  the  costs  to  be  levied 
of  the  defendant's  own  property. 

Pbr  Curiam.  Judgment  accordingly. 


DEN  ez  dem.  ELIZABETH  DOBBINS  v.  IVERSON  6.  STEPHENS. 

Ejectment  may  b6  sustained,  although  it  appears  that  the  lessor  of  the  plain- 
tiff and  the  defendant,  are  both  living  on  different  ports  of  the  tract  of  land 
in  dispute,  claiming  adversely  to  each  other. 

The  doctrine  of  possession,  as  connected  with  the  actions  of  trespass  and 
ejectment,  discussed  by  Ruffin,  C.  J. 

This  was  an  action  of  Ejectment.  And  on  the  trial  at 
Caswell  on  the  last  Fall  Circuit,  it  appeared  in  evidence 
that  at  the  commencement  of  the  action,  and  continually 
up  to  the  time  of  the  trial,  both  the  lessor  of  the  plaintiff 
and  the  defendant  were  in  possession,  living  in  different 
houses  on  the  lands  in  dispute,  claiming  adversely  under 
their  respective  titles.  His  Honour  Judge  Seawell,  con* 
sidering  the  action  as  possessory,  and  the  ouster  stated  and 
admitted  in  the  pleadings  as  only  fictitious  for  the  purpose 
of  trying  the  right  under  which  the  plaintiff  claimed,  held 
that,  as  the  plaintiff  was  in  possession,  living  on  the  land^ 
though  it  was  competent  for  him  to  maintain  trespass 
against  an  invasion  of  his  possession  by  one  having  no  title* 
yet  that  he  could  not  bring  ejectment  to  recover  a  posses- 
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T>KAB3i,  sion,  which  he  then  had,  and  which  he  had  never  lost.    The 
Dobbins    plaintiff  in  submission  to  this  opinion  suffered  a  nonsuit, 
and  appealed. 

Win^on,  and  /.  W.  Norwood,  for  the  plaintiff. 
W,  A.  Graham,  for  the  defendant. 

RuFFiN,  Chief  Justice. — It  has  been  contended  for  the 
plaintiff,  that  the  action  can  be  maintained  upon^  the 
strength  of  the  consent  rule  alone,  as  that  confesses  the 
ouster,  and  the  defendant  cannot  afterwards  deny  it.  Per- 
haps that  may  be  correct ;  but,  a  resort  to  it,  is  not  neces- 
sary in  this  case,  as  the  Court  entertains  a  decided  opinion, 
that  the  facts  as  proved,  without  the  aid  of  those  supposed 
in  the  record,  do  fully  support  the  action. 

The  argument  against  it,  is  that  the  lessor  of  the  plain- 
tiff, who  affirms  that  he  has  the  title,  and  is  in  possession 
of  part,  with  a  claim  of  the  whole,  might  bring  trespass 
against  the  defendant,  and,  therefore,  must  be  legally  re- 
garded as  in  possession  of  the  whole,  and  cannot  bring 
ejectment.  It  is  true,  that  entry  is  one  of  the  common  law 
remedies  of  the  owner,  whereby  he  converts  a  disseisor  or 
intruder  into  a  trespasser.  Hence,  such  an  entry  accom- 
panied with  such  acts  of  ownership,  over  a  part  even,  in 
the  name  of  the  whole,  as  shows  the  purpose  of  taking  a  full 
possession,  and  treating  the  wrongdoer  as  a  mere  tres- 
passer, may  be  held  to  be  sufficient  to  support  the  action 
of  trespass.  But,  if  it  be  so,  it  can  only  be  upon  the  ground 
of  the  anxiety  of  the  law  to  support  right,  and  to  advance 
all  or  any  of  the  remedies  for  an  acknowledged  wrong.  To 
allow  the  owner  to  elect,  to  have  the  actual  possession  of  the 
whole,  is  rather  excused  by  that  anxiety,  than  justified  by 
the  exact  truth.  The  case  states,  that  these  parties  are  in 
possession  of  different  parts  of  the  tract  of  land,  each  claim- 
ing the  whole  adversely  under  distinct  titles.  It  does  not 
appear  which  had  the  prior  possession,  nor  how  long  each 
had  his  possession  before  the  commencement  of  the  suit. 
It  perhaps  would  make  no  difference,  whether  the  lessor  of 
the  plaintiff  entered  on  the  defendant,  or  the  contrary. 
For  there  is  nothing  incongruous  in  the  supposition,  that 
the  owner  may  be  didseised  of  a  parcel  of  his  estate,  or  may 


OF  NORTH  CAROLINA.  7 

enter  into  a  parcel  and  not  the  whole.  Concurrent,  ad-  i>«3'  1834. 
verse  actual  possessions  are  not  easily  conceived.  When  Dobsuw 
after  the  entry  of  the  owner,  he  brings  trespass  against  the  ^n^,,^ 
tortious  possessor  for  continuing  his  possession,  it  is  upon 
the  idea,  that  the  entry  was  intended  as  the  resumption 
of  the  exclusive  possession.  But  if  the  entry  be  only  into 
a  parcel,  as  such,  the  possession  acquired  thereby  is  neces- 
sarily restricted  to  that  parcel ;  and  by  bringing  ejectment 
instead  of  trespass,  the  owner  disavows  the  possession  of 
the  whole.  This  is  exemplified  in  the  common  rules 
respecting  possession  and  the  operation  of  the  statute  of 
limitations,  when  deeds  lap,  as  it  is  called.  If  neither  claim- 
ant be  in  actual  possession  of  the  land  covered  by  both 
deeds,  the  seisin  is  in  the  owner ;  but  if  one  of  them  be 
seated  on  that  part  and  the  other  not,  then  the  possession 
of  the  whole  interference  is  in  the  former.  But  if  both 
have  actual  possessions  on  it,  the  possession  of  the  whole  is 
in  neither ;  that  of  the  owner  extending  by  virtue  of  his 
title  to  all  not  actually  occupied  by  the  other ;  and  that  of 
the  latter,  being  limited  to  his  actual  occupation.  So  the 
rules  have  been  long  understood,  as  expressed  in  Den  v. 
Barman,  4  "Dev,  158.  It  cannot  be  admitted  that  the 
owner  is  restricted  to  the  use  of  physical  force  to  protect 
his  possession,  or  remove  the  person  who  thus  disturbs  it. 
That  remedy  is  tolerated,  but  not  encouraged.  The  law 
must  have  means  of  its  own,  for  removing  by  process,  a 
vnpongful  possessor,  and  quieting  a  rightful  one.  To  call 
that  process  into  activity,  the  owner  who  has  been  ousted 
of  a  parcel  of  a  tract  of  land,  is  surely  not  obliged  to  aban- 
don his  residence  on  another  part  of  the  land,  so  as  to  put 
himself  entirely  out  of  possession,  although  he  may  claim 
the  whole  as  one  entire  tract  according  to  his  title  papers. 
On  the  contrary,  the  opinion  of  the  Court  is  clear,  that 
where  the  land  is  capable  of  severance  into  parcels,  and 
a  wrongdoer  actually  occupies  one  of  them,  the  truth  of 
the  case  forbids  him,  when  a  defendant  in  ejectment, 
to  deny  that  he  is  in  possession,  or  that  he  has  ousted 
the  other  party  from  the  parcels  of  which  he  is  himself 
thus  possessed.  Such  a  denial  would  itself  be  a  fiction, 
and  to  allow  it,  would  be  to  set  it  up  to  work  a  wrong,  in- 
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P'o-^Q^'   stead  of  advancing  a  remedy  by  it.    Here,  there  are  two 
DoBBUfB    difierent  and  distinct  dwelling  houses,  and  each  is  occu- 

Strphenb.  P'^  severally  by  the  respective  parties,  of  whom  each 
claims  to  have  a  right  to  the  whole,  though  not  to  hold  the 
whole.  Here  are,  therefore,  in  fact,  separate  parcels ;  and 
the  doubt  is,  whether  the  lessor  of  the  plaintiff,  if  the 
owner,  could  have  trespass,  without  a  re-entry  into  the  part 
in  the  occupation  of  the  defendant.  That  it  does  not  lie  in 
the  mouth  of  the  latter,  after  he  has  actually  entered  into 
a  part  upon  an  adverse  claim  of  right  to  the  exclusive  pos* 
session,  to  say  that  he  did  not  intend  to  usurp  the  exclu- 
sive possession,  and  has  not  usurped  it — in  other  words, 
that  he  has  not  ousted  the  owner — we  have  no  doubt.  As 
far  as  he  has  acquired  a  possession,  it  is  not  competent  for 
him  to  deny  that  it  has  been  lost  on  the  other  side.  We 
suppose  that  there  can  be  no  doubt,  that  the  declaration 
may  be  for  the  whole  tract,  and  yet  a  recovery  be  had  for 
any  part  which  the  defendant  possesses  in  severalty,  or  for 
any  undivided  aliquot  part.  The  Court,  therefore,  deems 
the  opinion  delivered  in  the  Superior  Court  erroneous,  and 
must  reverse  the  judgment,  and  send  the  cause  to  another 
trial. 
Per  Curiam.  Judgment  reversed. 


RUSSELL  SUGART  v.  EDWARD  CARTER. 

In  an  action  of  slander,  where  the  words  contain  an  imputation  of  murder, 
the  plaintiff  may  be  entitled  to  recover,  although  the  defendant  may  prove 
that  the  person  alleged  to  be  dead  is  still  alive,  if  those  in  whose  presence 
the  words  were  spoken,  had  well-grounded  reasons  to  believe  that  he  was 
then  dead. 

Tins  was  an  action  of  Slander,  for  charging  the  plain- 
tiff with  having  killed  a  certain  man  by  the  name  of  Jones. 
On  the  trial  at  Surry,  on  the  last  Spring  Circuit,  before 
his  honour  Judge  Seawell,  the  pkintiff  having  proved  the 
words,  the  defendant  attempted  to  prove  that  Jones,  the 
person  spoken  of,  was  still  alive.  His  honour  charged  the 
jury,  that  unless  the  proof  satisfied  them  that  the  man  was 
still  alive,  they  ought  to  find  for  the  plaintiff;  and  further, 
that  even  if  they  believed  the  man  to  be  alive  yet  if  the 
charge  was  made  under  such  circumstances  as  afforded  a 
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well-grounded  belief  that  he  was  dead,  and  the  by-stan-  D»g'  ^834 
ders  in  whose  presence  the  charge  was  made,  did  not  in     Suga&t 
fact  know  that  he  was  alive,  they  ought  still  to  find  for    q^^ 
the  plaintiff.    A  verdict  being  returned  for  the  defendant, 
the  plaintiff  appealed. 

No  counsel  appeared  for  the  plaintiff. 

JSTash  for  the  defendant. 

Daniel,  Judge. — The  judge  charged  the  jury,  first, 
that  unless  the  evidence  satisfied  them,  that  the  man 
charged  to  have  been  killed  by  the  plaintiff,  was  alive, 
they  ought  to  find  for  the  plaintiff;  secondly,  that  if  they 
believed  the  man  to  be  alive,  yet  if  the  charge  was  made 
under  such  circumstances  as  afforded  a  well-grounded 
belief  that  he  was  dead,  and  that  the  by-standers  did  not 
know  that  he  was  alive,  still  they  ought  to  find  for  the 
plaintiff. 

We  think  that  the  plaintiff  has  no  right  to  complain  of 
the  charge.  If  the  jury  found  their  verdict  contrary  to 
the  evidence,  and  the  judge  refused  to  grant  a  new  trial, 
this  court  has  no  jurisdiction  to  interfere  on  that  ground. 
In  Talbot  v.  CasCy  (Cro.  Eliz.  823,)  it  was  said,  that  the 
death  of  the  person  alleged  to  have  been  murdered,  would 
be  intended,  unless  the  contrary  appeared.  Mr.  Starkie, 
in  his  Treatise  on  Slander  (page  71)  says,  it  cannot  fairly 
be  inferred  that  the  plaintiff  is  in  all  cases  precluded  firom 
recovering,  although  the  person  alleged  to  have  been 
murdered,  should  be  still  alive,  since  the  plaintiff's  life 
may  have  been  placed  in  jeopardy  in  consequence  of  the 
injurious  report,  though  in  fact,  at  the  time  of  pleading, 
or  upon  the  trial,  the  defendant  may  be  able  to  prove  the 
person  alleged  to  have  been  murdered,  to  be  still  living. 
The  words,  if  actionable  without  special  damage,  must  be 
so  immediately  when  spoken ;  and  their  actionable  quality 
must  then  depend  upon  the  fact  whether  the  hearers  were 
aware  that  the  person  alleged  to  be  murdered,  was  really 
alive ;  if  they  did  not  know  the  fact,  then  all  the  conse- 
quences (the  probability  of  which  renders  a  charge  of 
murder  in  any  case  actionable)  may  follow ;  since,  unfor- 
tunately, several    melancholy   instances   may  be  cited, 

Vol.  I.  2    . 
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^^^  ^^^  where  an  accused  person  has  suffered  for  the  supposed 
SwAET     murder  of  one  who  survived  him.    The  foregoing  reason- 
Caeter.    ^^8  appears  to  us  to  be  sound ;  and  the  plaintiff  had  the 
benefit  of  it.    We  see  no  error  in  the  charge,  and  there- 
fore must  affirm  the  judgment. 

Per  Cubiam.  Judgment  affirmed. 


JOHN  BLUNT  et  tiz.  v.  DAVID  MOORE. 

Upon  an  appeal  fix>m  an  order  of  the  County  Court  granting  letters  of  ad- 
ministration, the  Superior  Court  acquires  general  jurisdiction  of  the  matter, 
and  may  grant  letters  to  one  not  originally  a  party  to  the  contest 

This  was  a  contest  for  administration  on  the  estate  of 
David  Moore,  deceased.  The  wife  of  the  plaintiff,  John 
Blunt,  was  a  daughter,  and  the  defendant  a  son,  of  the 
deceased.  In  the  County  Court,  upon  the  respective 
applications  of  the  defendant  and  John  Blunt,  the  admin- 
istration was  committed  to  Blunt,  and  the  defendant 
appealed  to  the  Superior  Court.  In  that  court,  the  case 
coming  on  to  be  heard  at  Mecklinburg,  on  the  last  Cir- 
cuit, before  his  honour  Judge  Martin,  it  was  ordered, 
upon  an  ^application  in  behalf  of  Hannah,  the  wife  of  the 
plaintiff,  that  administration  on  the  estate  of  the  deceased 
be  granted  to  her,  whereupon  the  defendant  appealed. 

DevereuXf  for  the  defendant. 

Badger,  contra. 

Daniel,  Judge. — The  question  in  this  case,  is,  whether 
the  Superior  Court  had  the  power,  under  the  circum- 
stances, of  hearing  the  application  in  behalf  of  Hannah, 
the  wife  of  Blunt,  to  obtain  letters  of  administration  on 
the  personal  estate  of  her  deceased  father. 

By  the  act  of  1792  {Rev.  ch.  364),  the  greatest  creditor 
residing  within  the  state,  shall  be  entitled,  after  the  widow 
and  next  of  kin,  to  administration  on  the  estate  of  any 
deceased  person.  Of  the  persons,  whose  preferable  right 
to  administer  is  thus  recognized,  the  widow,  if  any,  in  this 
case  does  not  claim ;  and  Mrs.  Blunt  and  the  defendant 
ar&  brother  and  sister,  and  in  equal  degree.  By  the  act 
of  1777  {Rev.ch.  115,  s.  57  and  58),  it  is  enacted,  that 
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the  Courts  of  Pleas  and  Quarter  Sessions,  shall  and  may  ^>^'  ^8^ 
within  their  respective  counties,  make  orders  for  issuing  Blunt 
letters  of  administration ;  that  any  person  who  shall  claim  ®'J]^ 
a  right  to  administer  the  estate  of  any  intestate,  and  shall  Moomc 
think  himself  injured  by  order  of  Court  for  administration, 
shall  be  entitled  to  an  appeal  to  the  Superior  Court ;  and 
such  Superior  Court  shall  determine  the  same,  and  upon 
such  determination  had,  such  Court  shall  proceed  to  grant 
letters  to  the  persons  entitled  to  the  same,  he  or  she  giving 
bond  with  sufficient  security  for  the  feithful  discharge  of 
the  trust.  Whilst  the  proceedings  were  in  contestation 
between  Moore  and  Blunt  in  the  Court  of  Pleas  and 
Quarter  Sessions,  Hannah,  the  daughter  of  the  intestate, 
might  unquestionably  have  intervened  and  put  in  her 
claim.  The  appeal  had  the  effect  to  vacate  the  order  of 
the  County  Court,  and  the  whole  case  remained  in  fieri. 
Neither  Moore  nor  Blunt  had  any  vested  interest  in  the 
office  of  administrator ;  and  it  seems  to  us,  that  the  County 
Court  could  not,  after  the  appeal  taken  and  carried  up, 
have  appointed  an  absolute  administratort  although  it 
might  have  appointed  one  pendente  fite*  If  it  had  made 
such  an  absolute  appointment,  there  would  have  been  two 
administrators  on  the  same  estate,  deriving  their  authority 
from  different  courts ;  such  therefore  could  not  have  been 
the  intention  of  the  legislature. 

By  the  appeal,  the  Superior  Court  obtained  jurisdiction 
of  the  question  generally ;  the  whole  case  was  open  and 
stood  exactly  as  it  did  in  the  County  Court ;  and  that 
court  had  authority  to  grant  letters  to  that  person,  who 
was  best  entitled  to  the  same,  and  who  should  then  inter- 
vene, although  not  a  party  to  the  record  in  the  County 
Court.  The  act  of  1777,  declares  that  after  the  appeal 
is  taken,  the  Superior  Court  shall  have  cognizance  thereof, 
and  shall  grant  letters  to  the  persons  entitled  to  the  same. 
It  does  not  confine  the  court  to  grant  letters  to  one  or  the 
other  of  the  parties  to  the  appeal ;  nor  is  the  court,  in  our 
opinion,  compelled  to  do  so.  If  it  was  compelled  to  confine 
the  i4>pointment,  to  one  of  the  two  litigating  parties,  who 
originally  began  in  the  County  Court,  then  many  persons 
in  equal  degree  of  kindred,  and  perhaps  better  qualified 
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Blunt 
etax. 

Mooes* 


Dwj.  1834.  for  the  trust,  might  be  barred  from  applying  for  the  ad- 
ministration, in  consequence  of  being  absent  from  the 
County  Court  at  the  time  the  motion  was  made,  or  through 
Ignorance  of  the  application  for  letters  by  either  of  the  two 
litigant  parties.  But  by  putting  the  construction  which 
which  we  now  do  on  the  act  of  assembly,  we  think  the 
interest  of  the  estates  of  intestates,  will  be  benefitted,  the 
rights  of  those  who  have  an  equal  claim  to  letters  secured, 
and  the  intention  of  the  legislature  fulfilled.  Moore  and 
Hannah  (the  wife  of  Blunt)  are  children  of  the  intestate, 
and  had  equal  claims  to  the  administration.  The  Court 
has  decided  in  favour  of  Mrs.  Blunt,  and,  we  think,  it  had 
a  right  to  do  so. 

Per  Curiam.  Judgment  afllirmed. 


JOHN  GOODBREAD  tv  RICHARD  LEDBETTER,  Senr. 


In  actions  for  dander,  it  is  not  admissible  to  prove  in  mitigation  of  damages, 
that  previous  to  the  speaking  the  words,  the  plaintiff  was  in  the  habit  of 
vilifying  and  abusing  the  defendant. 

In  this  case,  which  was  an  action  of  Slaxder  for  words 
spoken,  the  plaintiff  upon  the  trial  before  his  honour  Judge 
Martin  at  Rutherford,  on  the  last  Circuit,  proved  the 
speaking  of  the  words  alleged ;  whereupon  the  defendant 
offered  to  prove,  in  mitigation  of  damages,  that  the  plain- 
tiff, before  the  speaking  of  the  words,  was  in  the  habit  of 
vilifying  and  abusing  him.  This  evidence  was  rejected 
by  his  honour,  and  the  plaintiff  obtaining  a  verdict,  the 
defendant  appealed. 

Badger,  and  W.  A.  Graham,  for  the  plaintiff. 

Pearson,  for  the  defendant. 

Daniel,  Judge. — The  defendant  offered  as  evidence  in 
mitigation  of  damages,  that  the  plaintiff  before  the  speak- 
ing of  the  words,  was  in  the  habit  of  vilifying  and  abusing 
him.  This  evidence  was  rejected  by  the  Court,  and  we 
think  properly.  The  conduct  or  declarations  of  the  plain- 
tiff at  the  time  of  speaking  the  slanderous  words,  may  b3 
proved,  for  they  arc  a  part  of  the  fact,  and  essential  to  the 
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proper  understanding  of  it.    General  evidence  of  the  plain-  Dec  1834. 
tiff's  bad  character  is  also  admissible  in  mitigation  of  da-  Goodbrsad 
mages  in  an  action  of  slander,  and  this  may  be  given  under     XiEDBrr- 
the  general  issue,  {Paddock  v.  Salisbury,  2  Cowen,  811 ; 
Vick  V.  Whitfield,  2  Hay.  222;  Andrews  v.  Vandozer,  11 

John.  38 ; v.  Moor,  1  M.  &  S.  284 ;  Leicester  v. 

Walter,  2  Camp.  251 ;  Rodriguez  v.  Tadmire,  2  Esp.  R. 
720.)  The  reason  for  admitting  such  evidence  is,  that  a 
person  of  disparaged  fame  is  not  entitled  to  the  same  mea- 
sure of  damages,  as  one  whose  character  is  unblemished, 
{Watson  V.  Christie,  2  B.  &  P.  224 ;  2  Starkie,  369.  878.) 
In  Alexander  v.  Harris,  6  Munford  465,  evidence  was 
oflfered  that  before  the  speaking  of  the  words  imputed  to  the 
defendant,  the  plaintiff  was  in  the  habit  of  vilifying,  in- 
sulting, and  provoking  the  defendant,  and  his  family ;  but 
the  Court  was  of  opinion  that  it  was  inadmissible.  Such 
a  course  would  lead  to  mischievous  investigations,  and 
might  embrace  the  whole  conduct  of  the  parties  towards 
each  other  for  years.  Besides,  in  legal  contemplation,  in- 
jurious language  furnishes  no  excuse  for  the  offended  indi- 
vidual, who  brooding  over  the  real  or  imaginary  insult, 
deliberately,  and  in  revenge,  falsely  charges  a  specific 
crime  upon  the  previous  wrong-doer.  The  evidence  offer- 
ed, relates  to  the  particular  previous  conduct  of  the  plain- 
tiff, and  does  not  come  within  any  of  the  rules  of  law 
which  admit  evidence  in  mitigation  of  damages. 
Per  Curiam.  Judgment  affirmed. 


BENJAMIN  LOGAN  v.  SQUIRE  SIMMONS. 

A  oonvejance  by  a  woman  before  marriage,  is  not,  at  law,  mider  any  circom- 
■tanoea,  a  fraud  upon  marital  rights  of  her  husband. 

Slaves  loaned  to  a  woman  before  marriage,  will  be  held  by  her  hus- 
band as  bailee,  and  the  statutes  of  limitation,  will  not  operate  upon  his 
imtil  the  contract  of  bailment  is  at  an  end. 


Dbtdiue  for  several  slaves.  Plea  non-detinet,  and  on 
the  issue  made  thereon,  the  cause  was  tried  before  Martin^ 
Judge,  at  Rutherford  on  the  last  Circuit. 

The  plaintiff  made  title  under  his  late  wife,  Phebe  Sim- 
mons, and  having  proved  her  possession  before  their  inter- 
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Dm  1834.  xnarriage>  and  his  own  after  that  event  for  more  than  three 
LocAN     yearSf  rested  his  case.    The  defendant  put  in  and  proved 

Siiuiom.  ^  ^^^  executed  by  Phebe  Simmons,  the  late  wife  of  the 
plaintiflT,  whereby,  the  day  before  her  marriage,  she  con- 
veyed the  slaves  in  dispute  to  him,  the  defendant,  he  being 
her  son  by  a  former  marriage ;  and  to  repel  the  presump- 
tion arising  from  the  possession  of  the  plaintiff,  he  proved 
that  after  the  execution  of  the  deed,  he  had  lent  the  slaves 
to  his  mother  for  her  life,  or  until  he  should  think  proper  to 
esume  the  possession  of  them.  The  plaintiff  contended 
that  the  deed  under  which  the  defendant  claimed,  was  a 
fraud  upon  his  marital  rights,  and  he  ofiered  much  testimo- 
ny on  this  point,  which,  as  well  as  the  opinion  of  his  honour 
thereon,  it  is  unnecessary  to  state.  * 

Upon  the  possession  of  the  plaintiff  and  the  presumption 
of  title  arising  therefrom,  his  honour  instructed  the  jury 
that  the  plaintiff  succeeded  to  the  rights  of  his  wife,  that 
if  the  slaves  were  loaned  to  her,  he  held  them  in  the  same 
manner,  and  that  as  the  act  of  limitation  would  not  bar 
the  action  of  the  defendant  until  the  contract  of  bailment 
was  ended,  so  neither  would  the  possession  of  the  plain- 
tiff during  the  continuance  of  that  contract,  under  the  act 
of  1820,  give  him  a  title. 

A  verdict  was  returned  for  the  defendant,  and  the  plain- 
tiff appealed. 

Pearson^  for  the  plaintiff. 
Badger^  for  the  defendant. 

RuFFiN,  Chief  Justice. — It  seems  to  this  court  that  the 
question  made,  cannot  arise  in  a  Court  of  law.  It  is  deem- 
ed therefore  unnecessary  to  advert  either  to  the  facts  tend- 
ing to  establish  the  covenous  interest  alleged  by  the  plain- 
tiff, or  to  the  principles  laid  down  by  his  honour  for  the 
government  of  the  jury  in  reference  to  that  question. 

The  cases  upon  this  subject  have  all  been  in  the  Court 
of  Chancery,  and  the  elementary  books  treat  this  as  a  doc- 
trine and  head  of  equity.  There  is  no  judgment  at  law 
in  favour  of  the  husband,  and  we  think  cannot  be.  The 
action  could  only  be  supported  by  viewing  the  husband  as 
a  purchaser  for  a  valuable  consideration,  of  his  wife's 
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chattels ;  and  therefore  as  a  person  upon  whom  on  legal  Du.  1834. 
principles,  a  fraud  can  be  committed.    But  the  husband     Logan 
cannot  be  regarded  as  such  a  purchaser.    Marriage,  it  is    g^^^ 
true,  is  a  valuable  consideration,  when  we  speak  of  a  con- 
sideration as  necessary  or  adequate  to  raise  an  use,  or  to 
support  an  ante-nuptial  settlement  or  contract.    But  inde-  The  has- 
pendent  of  any  contract  specially  touching  the  wife's  estate,  bymar-™* 
the  rights  which  the  husband  gains  in  that  estate  by  the  ruge  the 
act  of  marriage  solely,  are  not  purchased  by  him  in  a  legal  ^f  hig  ^*g 
sense,  but  conferred  by  the  mere  act  and  operation  of  law.  chattels. 
The  marriage  is  the  only  contract  entered  into  by  the  par-  Marriagfeia 
ties.    As  a  part  of  the  policy  of  the  law,  and  as  an  inci-  ^nuac^be- 
dental  consequence  of  the  relation  contracted  between  the  tween  the 
parties,  the  law  gives  to  the  husband  in  his  own  right,  cer-  ^w^|fvi  ^ 
tain  interests  in  his  wife's  property.    But  he  does  not  pur-  ^®  ^"f 
chase  any  part  of  it,  not  even  that  to  which  she  is  entitled  life's 
at  the  instant  of  the  marriage,  much  less  does  he  contract  ^foodaaa  an 
for  the  purchase  of  that  which  is  not  her's  then,  but  had 
been  sold  or  given  away  by  her  before  her  marriage.  **  The  What  the 
mcoTiage  is  an  absolute  gift  of  all  chattels  personal,  in  the  ^  ^^^ 
wife's  possession,  in  her  own  right ;"  Co.  Litt.  351,  b.   Out-  before  mar. 
niaqu^B  sunt  nx(niSf  sunt  ipnusviru    But  no  more;  he  can-  {^e^Vand^ 
not  get  by  the  marriage  what  was  not  her's  at  or  during  is  not  there. 
the  coverture.    Indeed  he  does  not  get  the  whole  of  what  ^^la^ 
legally  belongs  to  her,  that  is  so  as  to  divest  her  title  and  the  hue- 
vest  it  in  him  in  his  own  right    For  things  held  by  her 
en  autre  droits  and  as  Lord  Coke  expressly  says,  things  in 
which  she  has  not  a  property  but  a  bare  possession,  as 
goods  bailed  to  the  feme,  are  not  given  to  the  husband. 
This  is  to  be  understood  to  mean  in  his  own  right,  and  ex- 
clusively for  his  own  benefit.    In  respect  to  such  things, 
he  sues  and  is  sued  jointly  with  the  wife ;  and  upon  her 
death  they  do  not  survive  to  him. 

That  the  interest  of  the  husband  should  be  limited  at 
law  by  that  of  the  wife,  as  existing  at  the  time  of  the  mar- 
riage, or  accruing  during  the  marriage,  is  the  necessary 
result  of  each  of  two  legal  maxims:  that  husband  and 
wife  make  but  one  person,  and  therefore  that  which  binds 
her,  binds  him;  and  that  one  to  whom  the  law  transfers  a 
thing  can  thereby  get  no  higher  estate  or  greater  interest 
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P«?«  1834.   than  the  person  had,  from  whom  it  was  taken  by  that 
LoQAs     law. 

Simmons.  ^^  equity,  a  husband,  except  where  the  baseness  of  his 
motives  in  seeking,  or  of  his  practices  in  obtaining  the  mar- 
riage, excludes  him  from  it,  may  have  relief  against  the 
An  onte.  ante-nuptial  voluntary  bond  or  conveyance  of  his  wife^ 
unury  ^^  made  with  the  intent  to  prejudice  him.  In  that  Court 
bond  or  they  are  to  some  purposes,  and  to  this  amongst  others,  re- 
may  in  garded  as  distinct  persons,  and  as  having  distinct  and  op- 
^"°  "^»  posing  rights ;  and  he  may  be  required  to  purchase  her 
against  in  property,  or  considered  as  having  purchased  it.  But  no 
•^"'*y*        such  case  or  principle  is  found  at  law. 

The  counsel  for  the  plaintiff  however  insisted  upon  the 
general  observation,  that  upon  questions  of  fraud,  the  juris- 
diction of  courts  of  law  and  equity  is  concurrent.    In  its 
generality,  that  position  is  inaccurate.    As  to  many,  and 
Fraud  in     most  cases,  it  is  true ;  but  there  are  numerous  frauds  which 
tion  ofa      can  be  alleged,  investigated  and  relieved  against  in  equity 
deed  may    onlv.     Where  a  conveyance  is  not  avoided  by  statute, 

be  averred  •  -^  .  .  .       .       , 

at  law,  but    and  where  the  objection  is  grounded  upon  imposition  m  the 

SieMnside.  ^^^^Y'  ^"^  "^^  upon  undue  and  unlawful  means  used  for 
ration  can    obtaining  the  execution — the  factum— o(  the  particular  in- 
h^eJad  in""   strument,  relief  in  equity  is  most  appropriate,  and  gene- 
equity,        rally  can  be  had  there  only.     A  Court  of  Equity  can  do 
complete  justice  in  such  cases,  by  holding  the  instrument 
to  be  securities  for  what  was  advanced  upon  the  treaty,  or 
done  under  the  contract,  while  a  Court  of  Law  would  be 
in  danger  of  doing  wrong  to  one  of  the  parties  at  all  events, 
by  being  obliged  to  pronounce  the  whole  conclusively  void, 
or  valid  for  all  purposes.    But  an  exception  to  the  maxim 
alluded  to,  must  certainly  be  admitted  in  those  cases  in 
which  a  Court  of  law  does  not  recognize  the  right,  in  dero- 
gation of  which,  the  fraud  was  practiced.    Whatever  may 
be  the  allegations  of  fraud,  he  only  can  make  them  in  any 
Court,  who  shows  himself  to  that  Court  to  have  rights  en- 
titled to  its  protection.    As  the  conveyance  by  the  plain- 
tiff's wife  was  before  the  marriage,  at  law,  the  plaintiff 
could  not  by  the  marriage  gain  a  property  in  the  slaves 
conveyed ;  and  therefore  a  Court  of  law  cannot  admit  the 
_  supposition,  that  the  conveyance  was  or  could  be  in  fraud 

of  him. 
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Upon  the  point  of  the  statutes  of  limitation,  1715  and  Jy^lS^ 
1820,  this  Court  concurs  entirely  with  the  Superior  Court.     Looan 
The  slaves  were  loaned  by  the  defendant  to  his  mother,    Sxkmonb. 
until  he  called  for  them,  which  brings  the  case  within  the 
words  of  Lord  Coke  in  the  passage  already  cited,  respect- 
ing personal  goods  bailed  to  a  woman.    Of  such  things  the 
husband  is  not  possessed  in  his  own  right,  but  in  right  of 
the  wife,  and  holds  as  she  held.    He  takes  as  husband  and 
holds  as  bailee,  as  was  said  in  Collier  v.  Poe,  1  Dev.  Eq. 
Rep.  55,  where  this  point  was  decided.     The  possession 
was  never  therefore  adverse,  so  as  to  give  operation  to  the 
statute.    It  is  the  opinion  of  the  Court  that  the  plaintiff 
has  no  legal  title  and  therefore  the  judgment  must  be  affirm* 
ed. 

Per  Curiam.  Judgment  affirmed. 


JESSE  WALKER  v.  THOMAS  FEUTRESS. 

The  declarations  of  a  party  moBt  be  taken  altogether,  as  well  those  to  dis- 
charge, as  to  charge  him :  and  where  a  person  to  whom  an  account  had- 
heen  presented,  did  not  object  to  any  of  the  items,  but  only  contended  far 
further  credits,  what  he  says  must  be  submitted  to  the  jury  along  with  the 
evidence  of  his  admissions  arising  from  his  silence  as  to  the  items. 

AssuuFsiT  for  the  balance  of  an  account,  tried  before 
his  honor  Judge  Seawell,  at  Randolph,  on  the  last  Fall 
Circuit.  The  account  had  a  credit  as  well  as  debit  side. 
The  plaintiff  to  prove  the  debit  side  of  the  account,  gave 
evidence  that  the  defendant  was  furnished  with  a  copy  of 
the  account,  that  he  then  stated  that  the  articles  had  many 
of  them  been  gotten  by  his  family,  that  he  would  take  it 
home  with  him,  and  then  insisted  that  he  was  entitled  to 
further  credits ;  that  shortly  afterwards  the  defendant  re- 
turned to  the  clerk  who  had  furnished  the  account,  and  had 
called  for  payment,  and  then  stated,  that  he  was  entitled 
to  further  credits,  and  produced  a  statement  of  such  others 
as  he  claimed,  and  insisted  upon  their  being  allowed.  The 
clerk  proved  that  neither  at  that  time,  or  any  other,  did  the 
defendant  ever  dispute  any  article  in  the  account,  but  only 
insisted  upon  further  credits.  The  defendant  gave  no 
evidence  in  support  of  the  further  credits,  but  claiming  the 

Vol.  I.  3 
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T^K-iBSi.  benefit  of  all  the  credits,  objected  among  other  things  that 
WAucia  the  account  had  not  been  guf&ciently  proved.  The  Judge 
instructed  the  jury  that^  when  an  account  was  furnished  to 
the  party  against  whom  it  was  raised,  and  the  party  after 
taking  it  and  having  time  to  examine  its  correctness, 
made  no  objection  against  any  of  the  charges,  but  only 
claimed  further  credits,  that  was  evidence  to  a  jury  of  his 
admission  of  the  justice  of  the  account. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  whole 
amount  of  his  account,  and  the  defendant  appealed. 

No  counsel  appeared  for  the  plaintiff 

Mendenhall  for  the  defendant. 


Daniel,  Judge. — The  Court  instructed  the  jury  that 
where  an  account  was  furnished  to  the  party  against  whom 
it  was  raised,  and  the  party  after  examining  its  correctness, 
made  no  objection  against  any  of  the  charges,  but  only 
claimed  further  credits,  that  was  evidence  to  a  jury  of  his 
admission  of  the  justness  of  the  account. 

In  general  an  admission  may  be  presumed,  not  only 
from  the  declaration  of  a  party,  but  even  from  his  acqui- 
escence or  silence ;  as,  for  instance,  where  the  existence  of 
the  debt,  or  of  the  particular  right  has  been  asserted  in 
his  presence,  and  he  has  not  contradicted  it,  (2  Starkie,  37). 
But  the  defendant  in  this  case,  neither  acquiesced,  nor  was 
*  he  silent.  He  claimed  further  credits,  and  exhibited  an 
account  containing  the  items  of  them.  What  he  said, 
taken  altogether,  was  not  an  admission  of  the  account  as  it 
then  stood.  The  admission  or  confession  of  a  party  must 
be  taken  together,  and  not  by  parts.  As,  if  to  prove  a  debt 
it  be  sworn  that  the  debtor  confessed  it,  but  withal  said 
at  the  time  that  he  had  paid  it ;  his  confession  shall  be 
evidence  as  to  the  payment  as  well  as  that  he  once  owed 
the  debt  This  case  is  within  the  principle  decided  in  the 
case  of  Jacobs  v.  Farrdl,  (2  Hawks.  570,)  where  the  de- 
fendant admitted  the  justice  of  an  account,  but  at  the  same 
time  produced  an  account  of  equal  amount  against  the 
plaintiff,  which  he  alleged  v^as  correct ;  it  was  held,  that 
all  the  defendant  said  must  be  taken  together,  and  left  to 
the  jury  to  believe  such  parts  as  they  may  think  proper*  It 
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stiQ  rests  with  the  jury  to  decide  whether  they  will  believe  P^-iQg^ 
the  whole  of  it;  for  the  matter  of  discharge  may  be  ren*    Waucdi 
dered  so  improbable  by  circumstances,  as  to  make  it  un-  yy^^^^^ 
worthy  of  credit,  while  the  other  part  may  be  sufficient  to 
charge  the  defendant. 
Pee  Curiam.  Judgment  reversed. 


ROBERT  WYNNE  «.  THOMAS  B.  WRIGHT. 

Under  the  act  cf  1823,  (Taylor's  Rev,  ch.  1129,)  a  person  who  carries  jewelry 

from  coonty  to  oounty  for  sale,  is  liable  to  the  tax  of  twenty  dollars  imposed 

upon  pedlars* 
The  act  imposing  a  tax  upon  itinerant  dealers  in  jewelry,  is  not  repugnant  to. 

the  Constitation  of  the  United  States,  although  the  jewelry  may  have  been 

imported  from  another  state. 

Trespass  vi  bt  armis, — and  on  the  trial  before  Nor* 
WOOD  at  Surry,  on  the  Spring  Circuit  of  1827,  the  jury 
returned  the  following  special  verdict : 

"  That  the  plaintiff  is  a  permanent  jeweller  and  silver 
smith  in  the  town  of  Salisbury,  that  he  or  some  one  of  his 
co-partners  are  in  the  habit  of  attending  the  difierent  Courts 
that  are  convenient  to  them,  for  the  purpose  of  retailing 
jewelry,  &c.  not  the  manufacture  of  the  state ;  that  for 
that  purpose  he  went  to  Rockford  in  said  county,"  (viz. 
the  county  of  Surry,)  "  and  applied  for  a  merchant's  li- 
cense, tendering  him"  (that  is,  the  defendant,  who  was 
then  sheriffof  Surry  county,) "at  the  same  time  six  dol- 
lars ;  he  also  presented  the  sheriff  an  affidavit  properly 
drawn  up,  stating  the  amount  of  his  stock  offered  and  to  be 
ofiered  in  this  county,  at  not  more  than  two  thousand  dol- 
lars ;  the  sheriff  refused  the  six  dollars,  and  refused  to  give 
a  license  unless  the  plaintiff  would  pay  the  sum  of  twenty 
dollars :  Upon  which  the  plaintiff  proceeded  to  sell  without 
a  license,  and  the  defendant  distrained  a  watch  worth 
twenty  dollars,  the  property  in  question,  for  the  said  sum 
of  twenty  dollars,  which  is  the  trespass  complained  of  in 
the  declaration.  That  the  plaintiff  had  no  store  in  the 
county  of  Surry ;  but  had  come  to  Rockford  in  a  sulky 
with  a  trunk  of  jewelry,  a  part  of  which  was  sold  by  him 
as  aforesaid." 
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P»c-1834>       Upon  these  facts  his  honour  directed  judgment  to  be 
Wtnnk     entered  for  the  defendant,  and  the  plaintiff  appealed. 

Wrigut.        No  counsel  appeared  for  the  plaintiff. 

Cook,  for  the  defendant. 

RuFFm,  Chief  Justice. — The  only  question  made  in  the 
Superior  Court  was,  whether  the  plaintiff  was  bound  to 
pay  the  tax  imposed  on  merchants,  or  that  on  pedlars ;  he 
offering  to  pay  the  former,  and  the  sheriff  distraining  for 
the  latter.  On  that  point,  the  opinion  of  this  Court,  like 
that  of  the  Superior  Court,  is  against  the  plaintiff. 

The  point  arises  on  the  act  of  1822,  c.  1129 ;  which  lays 
•  a  tax  of  twenty  dollars  on  every  vehicle  employed  in  the 
transportation  of  his  goods  by  each  person  who  shall  ped- 
dle in  any  county  in  this  state.  The  act  does  not  define 
what  shall  constitute  peddling  within  a  county,  or  who  is  a 
pedlar.  The  term  was  supposed  to  be  sufficiently  under- 
stood in  common  parlance,  or  had  before,  a  legal  meaning. 
By  the  act  of  1784,  c.  3,  s.  11  and  12,  (which  is  omitted  in 
the  recent  revisals,)  it  is  enacted,  that  no  person  shall 
hawk,  or  carry  goods  up  and  down  the  state,  without  first 
obtaining  a  permit  from  some  County  Court ;  and  that  all 
pedlars  and  other  itinerant  traders  shall,  for  the  permit, 
pay  fifty  pounds  as  a  license  to  hawk  and  sell  for  one  year. 
In  the  sense  of  the  law,  therefore,  a  pedlar  is  a  petty 
dealer,  who  travels  from  place  to  place  with  merchandise 
for  sale,  and  selling  it  by  retail  at  other  places,  than  that 
of  his  fixed  abode,  or  settled  place  of  business.  This  is 
made  still  clearer  by  the  fourth  section  of  the  act  of  1822, 
which  lays  certain  other  taxes  on  every  merchant  or  jew- 
eller, who  shall  sell  to  certain  amounts,  in  any  retail  store  ; 
and  thus  distinguishes  between  those  who  carry  on  the 
same  business  at  one  place  permanently,  and  those  who 
transport  their  wares  from  town  to  town,  or  county  to 
county.  We  therefore  think,  the  plaintiff  is  a  pedlar, 
within  the  meaning  of  the  statute. 

But  in  this  Court  another  question  has  been  argued, 

which  is  of  more  importance,  as  it  involves  an  inquiry 

into  the  power  of  the  legislature  to  impose  the  tax,  either 

on  merchants  or  pedlars.    The  words  of  the  second  sec- 
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tion  are  "  that  every  person  who  shall  peddle  in  any  coun-  l>gc»l83^ 
ty,  goods  not  of  the  growth  or  manufacture  of  this  state,  or  Wynne 
any  wooden  clock,  or  the  machinery  or  materials  thereof,  y^^^^ 
which  shall  not  be  of  the  manufacture  of  this  state,  ovJ€v> 
dry,  which  machinery  or  clock  shall  be  manufactured  of 
materials,  not  of  the  growth,  produce,  or  manufacture  of 
this  state,  shall  pay  a  tax  of  twenty  dollars."  The  case 
states  that  the  articles  retailed  by  the  plaintiff,  were  arti- 
cles of  jewelry,  not  manufactured  in  this  state,  but  im- 
ported into  it.  Upon  this  the  question  has  been  made, 
whether  a  tax  on  articles  imported  into  this  state,  or  on 
the  dealing  in  them,  or  a  law  requiring  the  purchase  of  a 
license  to  deal  in  them,  be  not  repugnant  to  the  provisions 
of  the  Constitution  of  the  United  States,  that  "  no  state 
shall  lay  any  imposts,  or  duties,  on  imports  or  exports,  ex- 
cept what  shall  be  absolutely  necessary  for  executing  its 
inspection  laws,"  and  that  "  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes." 

Upon  this  question,  the  Court  is  not  under  the  necessity 
of  presenting  any  original  views  of  their  own.     It  seems 
to  be  fully  decided  by  the  opinions  of  the  Supreme  Court 
of  the  United  States,  in  MCullock  v.  The  State  of  Mary- 
land,  4  Wheat.  316,  and  Brown  v.  The  State  of  Mary- 
land, 12  Wheat.  419.     In  the  latter  case,  it  was  held, 
that  an  act,  requiring  the  importer  of  goods  from  a  foreign 
nation,  to  pay  a  tax  for  a  license  to  sell  them  by  the  bale 
or  package,  was  void.  But  it  was  admitted  by  Chief  Justice 
Marshall,  through  whom  the  voice  of  the  majority  was 
given,  that  the  words  of  the  Constitution  must  necessarily 
be  understood  in  a  limited  sense ;  and  that  although  it  was 
not  easy  to  say  precisely  how  far  the  restriction  encroach- 
ed on  the  general  power  of  a  state,  to  tax  persons  or  pro- 
perty within   her  jurisdiction,  yet,   that   the  restriction, 
upon  a  fair  construction  ceased,  whenever  the  goods  im- 
ported, became  mixed   with,  or  incorporated   into,  the 
general  mass  of  property  of  the  state.    A  tax  on  the  sale  in 
bulk  by  the  importer,  denies  the  free  privilege  of  making 
such  incorporation ;  but  when  once  made,  the  restriction 
ceases,  and  the  unshackled  power  of  taxation  commences. 
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P"c«1834>  As  examples  of  such  incorporation,  as  will  make  the  im- 
WvMNK  ported  articles  subjects  of  state  taxation,  the  following 
Wjuqbt.  instances  are  stated  by  the  Chief  Justice,  as  being  undeni- 
able. If  the  importer  sell  the  goods,  and  thereby  uses  the 
privilege  purchased  by  the  import  duty ;  or  if  he  break  up 
his  packages,  and  travel  with  the  goods,  as  a  pedlar ;  or,  if 
he  keep  a  particular  article,  as  a  piece  of  plate  or  jewelry, 
for  his  own  use ;  or  if  he  sell  in  a  peculiar  manner,  on 
which  a  tax  is  imposed,  as  by  auction.  In  each  of  these 
cases,  the  right  of  the  state  to  tax,  is  deemed  undeniable ; 
because  it  is  a  necessary  power,  and  to  be  interfered  with 
so  far  only  as  the  principle,  on  which  the  prohibitions  of 
the  constitution,  applies.  That  principle  is,  that  the  right 
of  importation  is  acquired  from  the  United  States  exclu- 
sively, and  consists  not  barely  in  the  right  to  bring  the 
goods  into  the  country,  but  also  to  mix  them,  when  here, 
with  the  mass  of  property  by  a  sale  at  wholesale.  But 
whe*^.  thus  mixed,  the  right  of  the  importer  does  not  pass 
to  his  assignee,  nor  does  the  former  exemption  from  taxa- 
tion on  a  first  sale  adhere  to  the  goods  upon  a  re-sale.  Nay, 
although  the  importer  continue  to  be  the  owner,  the 
goods  become  amalgamated  with  the  other  goods  of  the 
state,  by  either  being  withdrawn  from  the  market,  as  sub- 
ject9  of  commerce,  and  diverted  to  his  private  use,  or  by 
being  offered  for  sale  in  small  parcels,  or  in  a  peculiar 
manner,  as  by  auction,  by  hawking,  or  otherwise  by  re- 
tail. 

These  inferences  are  made  from  the  language  of  the 
Chief  Justice,  and,  if  there  could  be  any  doubt  of  their  ac- 
cordance with  his  meaning,  that  doubt  is  removed  by  the 
remarks  of  Mr.  Justice  Thompson,  who  dissented.  He 
states  it  as  an  admission  of  the  majority  of  the  Court,  that 
a  tax  on  retail  dealers  in  imported  merchandize  is  not  in 
violation  of  the  Constitution.  The  point  of  difference  be- 
tween them,  was  solely  as  to  the  period,  when  the  right  of 
the  state  to  tax,  accrued,  or  as  to  the  condition  and  state 
in  which  the  goods  must  be,  to  become  the  subjects  of  tax- 
ation. All  agreed  in  two  points ;  that  the  state  could  not 
impose  a  duty  on  the  act  of  importation ;  and  that  it  could 
^  do  so,  where  the  goods  became  mixed  up  vnth  the  other 
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goods  of  the  country  by  the  packages  being  broken  up,  and  Dn?.  1834. 
sales  by  retail,  in  any  mode  attempted.  The  majority  of  Wtnme 
the  Court  held,  that  the  prohibition  went  beyond  a  tax  on  wbiort. 
the  introduction  of  the  goods  into  the  country,  and  em- 
braced one  on  their  introduction  into  the  mass  of  the  gene- 
ral property  of  the  state,  by  a  sale  by  the  importer  by 
wholesale.  Judge  Thompson,  on  the  contrary,  thought 
that  it  followed  from  the  right  to  tax  retail  dealers,  that 
there  was  the  same  right  to  tax  those  by  wholesale ;  as 
he  saw  no  intermediate  between  the  two  extreme  alterna- 
tives, that  the  prohibition  was,  on  the  one  hand,  only 
against  taxing  the  act  of  importation,  and  did  not  attach  to 
the  article,  or  'to  the  disposition  of  it ;  or,  on  the  other 
hand,  that  it  was  against  the  right  to  tax  the  article  at  all, 
or  any  and  all  future  dispositions  of  it ;  which  last  hypo- 
thesis, he,  as  well  as  the  other  members  of  the  Court,  re- 
jected as  altogether  untenable. 

The  result  of  the  reasoning  is  this ;  that  the  term  **  im- 
ports," in  the  Constitution,  means  not  only  the  "  act  of  im- 
portation," but  the  **  articles  imported ;"  but  that  in  the 
latter  sense,  the  exemption  from  taxation  continues  only 
until  the  first  wholesale  disposition  of  them.  After 
such  disposition,  or  after  the  packages  are  broken  up 
and  the  goods  appropriated  to  private  use  or  offered  for 
sale  at  retail,  or  in  any  peculiar  manner,  they  cease  to  be 
imports,  **  articles  imported,"  within  the  meaning  of  the 
Constitution.  They  then  become  the  subjects  of  state 
taxation,  in  all  its  modifications,  either  on  the  value  or  on 
the  sale,  as  other  property  may  be  taxed. 

It  would  seem  to  follow,  that  a  tax  may  constitutionally 
be  imposed  on  such  goods,  thus  appropriated  to  private 
use,  or  offered  for  sale  in  a  peculiar  manner,  although  they 
be  taxed  by  the  name  of  goods  imported,  or  not  of  the  pro- 
duction of  the  state.  For  a  state  may  certainly  exercise 
her  own  discretion  in  selecting  the  objects  of  taxation, 
amongst  those  which  are  subject  to  taxation;  and  the 
name  given  in  the  statute  is  only  the  mode  of  designation 
or  description.  Whenever  the  power  of  the  state  to  tax 
arises,  it  is  because  the  thing  taxed  is  not "  an  article  im- 
ported," as  understood  in  the  Constitution ;  and  if  the 
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P»C'  1834'  state  tax  it  by  that  name,  that  cannot  bring  it  again,  and 
Wynne  by  force  thereof  within  the  Constitution,  and  make  it  be 
WaioHT.  ^^^^  "  ^^  article  imported,"  as  is  not  subject  to  taxation. 
But  it  is  not  necessary  that  the  Court  should  in  this  case, 
pursue  the  argument  on  that  point  to  a  conclusion;  and  it 
may  be  left  to  an  occasion,  when  the  point  will  be  unavoid- 
able, whether  the  act,  so  far  as  it  profess  to  tax  a  dealer 
in  articles,  brought  from  another  country  or  state,  by  retail 
or  hawking,  does  lay  a  discriminating  tax,  and  is  therefore 
void  under  the  Constitution.  At  present  the  sole  question 
is,  whether  the  act  is  void  in  those  parts,  in  which  no  dis- 
crimination is  made  in  it,  upon  the  single  ground  that  im- 
ported articles  are,  as  such,  perpetually  exempt  from  state 
taxation.  Such  is  the  case  here ;  for  although  the  act  enu- 
merates many  articles  under  the  description,  "  not  of  the 
growth,  produce  or  manufacture  of  this  state,"  there  is  in 
reference  to  the  article ^'eu^eZry,  no  such  qualifications.  It 
is  taxed  as  jewelry,  and  not  as  jewelry  imported.  It  cer- 
tainly, therefore,  comes  within  the  rule  laid  down  by  the 
Supreme  Court.  If  the  argument  against  the  tax  were 
well  founded,  the  Constitution  would  be  made  to  do  in  the 
worst  form,  that  which,  it  is  said,  it  was  the  very  object  of 
this  provision  to  prevent — namely,  compel  the  state  to  dis- 
criminate in  taxation;  and  that  against  her  own  citizens. 
For  if  an  article  imported  be  always  exempt  from  taxation, 
articles  of  the  like  kind  produced  in  the  state  may  be  tax- 
ed, and  those  only  can  be ;  so  that  every  tax  law  would 
necessarily  discriminate  between  home  and  foreign  pro- 
ductions, against  the  former,  and  in  favour  of  the  latter ; 
which  was  certainly  not  meant.  Another  clause  of  the 
Constitution,  and  the  practical  construction  of  it,  affords  a 
strong  illustration  upon  this  point.  It  says  no  "  tax  or 
duty  shall  be  laid  by  Congress  on  articles  exported  from 
any  state ;"  which  is  much  stronger  than  the  word  "  im- 
ports," in  the  restriction  upon  the  states ;  because  that 
might  be  held,  plausibly,  to  mean  only  the  act  of  importa- 
tion, while  that  on  Congress  expressly  extends  to  articles 
exported.  Yet  it  has  been  the  constant  practice  of  Con- 
gress to  lay  excise  duties  and  direct  taxes  on  specific  arti- 
cles, such  as  carriages  and  slaves,  in  every  state,  without 
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any  exception  of  such  articles  of  those  descriptio&s  as  had  Dk.  1834. 
been  exported  from  another  state.  No  person  ever  con-  Wtnih 
tested  the  payment  of  the  tax  upon  the  ground  that  the  ^J' 
article  was  exempt,  because  it  had  once  been  exported 
from  another  state.  It  is  not  in  truth  within  the  meaning 
of  the  Constitution;  which,  fairly  construed,  means  such 
articles  as  have  been  separated  from  the  mass  of  property 
of  the  state,  with  the  view  to  exportation,  and  are  pre* 
pared  in  bulk  for  exportation.  If  Congress  can  tax  pro- 
perty exported  from  one  state,  after  it  has  been  imported 
into  another,  and  amalgamated  with  the  property  of  the 
latter,  because  it  has  then  lost  its  distinctive  character  of 
an  export,  from  the  state  of  its  production ;  the  reason 
seems  equally  just,  that  the  state  into  which  it  has  been 
introduced  should  have  the  like  power  of  taxation,  be- 
cause it  has  lost  its  distinctive  character  of  an  import  into 
that  state.  It  is  in  a  condition  then,  which  makes  it  no 
longer  necessary  to  look  to  its  origin,  and  precludes  all 
bquiry  into  it.  It  is  state  property,  and  as  such,  liable 
to  the  taxation  of  both  governments. 
Per  Cukiam.  Judgment  affirmed 


JANE  ICURPHEY  «.  ISAAC  T.  AVERY  and  CHARLES  M'DOWELL, 
AdminiMtraton  of  JAMES  MURFHEY,  deoeowd. 

A  rdeue  does  not  operate  upon  a  mere  ponibility,  therefore  an  ante-nuptial 
agreement,  whereby  the  wife  released  all  her  claim  as  widow,  to  the  estate 
oTber  intended  husband,  is  not,  at  law,  a  bar  to  her  petition  for  a  year's 
sopport 

The  plaintiff,  as  the  widow  of  James  Murphey,  filed  her 
petition  in  the  County  Court  of  Burke,  for  the  year's 
allowance  which  the  act  of  1796  {Rev.  ch.  469,)  secures 
to  widows,  out  of  the  personal  property  of  their  husbands, 
when  they  shall  have  died  intestate.  The  case  was  car- 
ried by  appeal  to  the  Superior  Court,  where  the  defen- 
dants relied  upon  the  covenants  in  an  ante-nuptial  con- 
tract between  the  plaintiff  and  her  late  husband,  as  a  bar 
to  her  claim.  The  words  of  the  covenant  relied  on  were, 
"  that  she*'  (the  plaintiff)  «  will  not  at  any  time,  either  now 
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D"c»l834,  or  hereafter,  set  up  any  claim  or  claims  to  the  real  or  per- 
MoBPHBT   sonal  estate  of  the  said  James  Murphey,  ivhich  he  may  now 

An&T  and  ^^°'  ^'  ^^^  ^^  ^  ^™®  ^^  ^^^  marriage,  or  may  thereaf- 
M'Dow-    ter  acquire  during  the  coverture,  either  in  right  of  dower, 

-^^^  descent,  inheritance,  or  distributive  share  as  widow,"  Ac- 
and  that  she  "  doth  release,  surrender,  and  quit  claim  for- 
ever, any  present  or  future  interest,  claim  or  demand  to  any 
part  of  the  estate,  inheritance,  dower  lands,  or  any  other 
property,  either  real,  personal  or  mixed,  or  to  any  distri- 
butive share  as  next  of  kin,  to  which  the  said  Jane  Flem- 
ing, (the  plaintiff,)  might  have  been  otherwise  entitled." 
His  honour.  Judge  Donnsll,  on  the  Spring  Circuit  of  1832, 
proformaf  dismissed  the  petition,  whereupon  the  petitioner 
appealed.  It  was  agreed  between  the  parties,  that  no  ad- 
vantage should  be  taJien  on  either  side,  to  any  irregularity 
in  the  appeal  from  the  County  to  the  Superior  Court,  or  in 
any  of  the  other  proceedings. 

DevereuXf  for  the  petitioner. 

Badger,  for  the  defendants. 

Gaston,  Judge. — The  sole  question  presented  by  the 
case,  is,  whether  the  plaintiff  is  not  barred  of  all  claim  to 
the  allowance  for  which  she  has  petitioned,  by  the  opera- 
tion of  certain  covenants,  contained  in  an  ante-nuptial  con- 
tract, made  between  herself  and  her  late  husband.  This 
involves  two  inquiries ;  first,  whether  any  of  these  covenants 
embraces  the  claim ;  and,  secondly,  if  they  do,  whether 
they  constitute  a  valid  defence  against  it.  On  the  first 
inquiry,  we  are  of  opinion  with  the  defendants.  The 
covenants  extend  to  every  claim,  of  every  sort,  which  she 
can  set  up  to  the  real  or  personal  estate  of  her  husband,  as 
kis  widow.  On  the  second,  after  examination  of  the  va- 
rious acts  of  Assembly  relating  to  this  subject,  (see  acts  of 
1796,  Rev.  c%.  469;  1813,  Rev.  ch.  858;  1832,  Pamph.  c. 
20,)  we  are  of  opinion,  that  the  widow's  claim  to  a  year's 
allowance  is  one  completely  legal,  and  which  cannot  be 
destroyed  by  any  thing  short  of  a  legal  bar.  It  is  clear 
that  the  covenants  in  this  agreement  do  not  amount  to  a 
legal  release.  Such  a  release  could  not  be  made  of  a  possi- 
bility.   If  they  constitute  a  release  in  equity,  it  will  be 
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for  a  Court  of  Equity  so  to  pronounce.    If  the  defendants  I>k.  1884 
have  a  remedy  at  law  for  a  breach  of  the  covenants  in  pre-    Mduht 
ferring  this  claim,  they  can  there  recover  such  damages  as  ^^^  ^^^ 
will  remunerate  the  estate  of  their  intestate,  for  the  injury    M«Dow. 
thereby  sustained.  nx^Adm. 

Per  Curiam.  Judgment  reversed. 


CALEB  SPENCER,  Adm.  de  bonis  non  of  JEREMIAH  GIBBS,  deed. 

V.  WILLIAM  COHOON. 

An  entrj  on  the  reoords  of  the  County  Court,  **  It  is  ordered  that  S.  6.  be  ap- 
pointed administrator  of  J.  6.,  on  his  entering  into  bond  in  the  sum  of 
94,000,  with  J.  B.  and  W.  S.  securities,"  is  a  valid  grant  of  administratioD, 
although  it  be  not  slated  on  the  record  that  the  administrator  gave  bond, 
and  was  properly  qualified. 

Tlie  want  of  such  statement  may  render  the  grant  defective,  and  authoriae 
the  County  Court  to  annul  it ;  but  until  that  is  done,  the  grant  must  be  re- 
spected as  valid  by  other  Courts. 

After  the  new  trial  granted  in  this  case,  at  December 
Term,  1833,  (4  Dev.  Rep.  p.  226,)  it  was  again  tried  at 
Hyde  on  the  last  Circuit  before  his  honour  Judge  Norwood, 
when  the  following  entry  on  the  minutes  of  the  Court  cl 
Pleas  and  Quarter  Sessions  of  Hyde  county,  was  oflfered  in 
evidence  on  the  part  of  the  defendant,  viz.  **  Court  of  Pleas 
and  Quarter  Sessions  for  Hyde  County,  November  Ses- 
sions, A.  p.  1816.  It  is  ordered  that  Stephen  Gibbs  be 
i^>pointed  administrator  of  the  estate  of  Jeremiah  Gibbs, 
on  his  entering  into  bond  in  the  sum  of  84,000  with  John 
J.  Bonner  and  William  Selby,  securities."  Much  parol 
evidence  was  admitted  by  the  Court  to  show  the  nature 
of  the  bond  offered  by  Stephen  Gibbs,  and  his  qualification 
as  administrator ;  but  it  is  unnecessary  to  state  it,  as  the 
opinion  of  the  Chief  Justice  is  founded  entirely  upon  the 
effect  of  the  entry  on  the  minutes  of  the  County  Court.  In 
the  Court  below,  his  honour  was  of  opinion,  that  Stephen 
Gibbs  had  been  duly  constituted  the  administrator  of  Jere- 
miah Gibbs  ;  whereupon  a  verdict  was  rendered  in  favour 
of  the  defendant,  and  the  plaintiff  appealed. 

W.  C.  Stanly  for  the  plaintiff,  referred  to  the  cases  of 
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Dbo.  1884.  Htukins  Y.  Miller,  2  Dev.  Rep.  360,  and  this  case  when 


formerly  here,  (4  Dev.  Rep.  226) ;  and  argued  that  the  fact 
'^tr*  ^^  ^^  acceptance  of  the  administration  bond  by  the  Court, 
Oaaom.  and  also  of  the  qwdificaiion  of  the  administrator^  roust  be 
entered  of  record;  and  that  if  such  facts  do  not  appear  of 
record,  they  cannot  be  supplied  by  parol  evidence,  and  the 
grant  will,  consequently,  be  of  no  efiect,  the  grant  being 
predicated  upon  the  giving  bond,  and  qualification  as  con- 
ditions precedent. 

Badger,  for  the  defendant. 

RuFFm,  Chief  Justice. — ^The  parties  having  brought  up 
this  case  again,  with  a  statement,  which  exhibits  distinctly 
the  contents  of  the  record  of  the  County  Court,  professing 
to  be  a  grant  of  administration  to  Stephen  Gibbs,  we  are 
enabled  to  decide  it  upon  its  proper  principles. 
TIm  aeti         It  seems  to  us  that  the  parol  evidence  ought  not  to  have 
^*  S"*    ^^^^  received ;  for  the  acts  of  a  Court  can  be  proved  only 
proved  oDiy  by  its  records.    That  evidence  is  therefore  laid  aside, 
byitiown        ij»jj^  question  rests  upon  the  construction  proper  to  be 
and  parol     put  upon  the  minutes  of  the  Court.    We  are  satisfied  that 
Si^^pw-     ^^  ^  ^^  ^  taken  as  a  present  grant  of  administration.    It 
poM  IS  in.    is  argued  to  the  contrary  upon  the  words  ''  on  his  giving 
bond ;"  and  it  is  supposed  that  the  argument  is  supported 
by  my  observations  in  Hoddns  v.  Miller,  2  Dev.  360. 
The  cue  af  What  I  said,  is  not,  perhaps,  as  clear  as  it  ought  to  have 
mg^2^    been ;  but  it  was  certainly  not  intended  to  state  the  propo- 
Der.  sSso,     sition  supposed,  and  ^e  contrary  is  rather  to  be  inferred. 
^H^     The  grant,  then,  was  deemed  an  immediate  one ;  audit 
praved-       was  remarked,  that  an  order,  that  administration  toould  be 
granted  to  W.  T.  upon  his  giving  bond,  would  be  condi- 
tional and  nugatory.    But  that  was  said  upon  the  idea, 
that  the  order  was  in  its  terms,  plainly  prospective,  as  is 
to  be  collected  from  the  expression  ''  loould  be  granted.** 
It  still  left  the  inquiry  open,  what  efiect  is  to  be  given  to 
an  order  like  this,  whether  it  is  to  be  deemed  a  memorial  of 
what  the  Court  had  done,  or  was  doing,  or  of  what  it  then 
resolved,  it  would  do  in  future.    A  conditional  and  incom- 
plete adnmnistration,  is  inferred  from  the  words "  on  his 
entering  into  bond."    But  the  minute  ought  not  to  be  so 
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understood.    Those  words  are  but  equivocal  to  the  pur-  Dk*  1834. 
pose  for  which  they  are  relied  on.    They  might  be  con-    &?»«»»« 
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A  parchsBer,  for  a  valuable  oonnderation  without  notice,  from  a  firaudulent 
frantee,  acquires  a  good  title  agaioflt  the  creditors  of  the  original  ftaodukot 
grantor. 

TdiB  was  an  action  upon  the  covenant  for  quiet  enjoy- 
ment contained  in  a  deed  of  bargain  and  sale,  executed  to 


Adm. 


V. 


strued  as  conditional,  if  the  subject,  to  which  they  relate, 
was  a  stipulation  in  a  contract,  that  one  person  would  Cobdok. 
do  an  act,  on  the  other  party's  doing  another  act.  But  in 
connexion  with  this  subject-matter,  the  contrary  is  strong- 
ly to  be  inferred.  Such  an  order  would  be  so  absurd,  that 
the  intention  to  pass  it,  cannot  be  presumed,  unless  the 
terms  will  not  admit  of  any  other  construction.  It  would 
be  vain  and  idle,  for  it  would  not  bind  the  Court,  or  any 
body  else.  The  fair  meaning,  is,  that  "  on  his  entering  into 
bond,"  the  appointment  was  then  made ;  that  the  giving  the 
bond  at  that  time  was  the  inducement  to  the  order.  It  is 
the  same  as  if  the  words  has  been  *^  he  is  appointed  on  his 
motion ;"  or  "  it  is  ordered  on  his  motion,  that  he  be  ap- 
pointed/' which  no  body  could  misunderstand.  The  min- 
ute is  certainly  very  short  and  irregular ;  but  it  is  sufficient 
to  satisfy  any  person,  that  the  Court  did  thereby  intend  to 
commit  administration,  and  so  to  certify  to  their  succes- 
sors. It  does  not  state  that  the  oaths  of  office  were  taken, 
it  is  true ;  and  for  that  reason,  and  because  the  bond  turns 
out  to  be  defective,  the  administration  might  probably  be 
repealed  as  obtained  irregularly  and  by  surprise.  But  no 
other  Court  can  declare  it  void ;  for  it  was  granted  by  the 
competent  Court,  and  must  be  respected  until  revoked, 
although  committed  without  taking  bond  or  administering 
the  oaths,  those  being  points,  into  which  no  other  Court 
can  collaterally  inquire. 

Per  Curiam.  Judgment  affirmed. 
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PmO'1834,  the  plaintiff  by  the  defendant,  and  the  only  question  was, 
Maetim  whether  the  plaintiff  had  been  evicted  under  a  better  title 
CowuBk    ^^^^  conveyed  to  him  by  the  defendant. 

Upon  the  trial  before  his  honour  Judge  M abtin,  at  Sur- 
ry, on  the  last  Circuit,  it  appeared,  that  the  land  conveyed 
to  the  plaintiff,  had  formerly  belonged  to  one  Gentry,  who 
conveyed  to  one  Hudspeth  for  the  purpose  of  defrauding 
his  creditors.  Hudspeth  became  indebted  to  the  defen- 
dant, who,  without  any  knowledge  of  the  fraud,  had  the 
land  sold  to  satisfy  his  debt,  became  the  purchaser  him- 
self, and  afterwards  sold  to  the  plaintiff.  At  the  time  of 
the  conveyance  by  Gentry  to  Hudspeth,  the  former  was 
indebted  to  one  Edwards,  who,  after  the  purchase  of  the 
defendant,  and  his  sale  to  the  plaintiff,  had  an  execution 
levied  on  the  same  land,  became  the  purchaser,  and  took 
a  deed  from  the  sheriff.  He  then  brought  an  action  of 
ejectment  against  one  Buchannan,  who  was  in  possession 
of  part  of  the  land  as  tenant  of  the  plaintiff,  recovered 
judgment  against  him,  and  evicted  him  by  a  writ  of  posses- 
sion. Upon  these  facts,  the  jury,  under  the  charge  of  his 
honour,  rendered  a  verdict  for  the  plaintiff,  and  the  defen- 
dant appealed. 

No  counsel  appeared  for  either  party. 

Daniel,  Judge. — If  the  plaintiff  had  the  better  title  to 
the  land,  and  could  have  defended  the  possession  of  Buch- 
annan his  tenant,  in  the  action  of  ejectment  which  was 
brought  by  Edwards  against  him,  and  did  not  do  so,  he 
has  no  right  to  maintain  this  action ;  for  the  covenant  for 
quiet  enjoyment  was,  in  law,  not  broken.  It  therefore 
becomes  necessary  for  us  to  inquire,  whether  he  had  the 
better  title.  The  Court  instructed  the  jury,  that  if  the  con- 
veyance from  Gentry  to  Hudspeth,  was  fraudulent  as  to 
his.  Gentry's,  creditors,  the  land  was  liable  to  the  claims  of 
the  creditors  in  the  hands  of  Cowles,  (and  it  must  be  stron- 
ger as  to  Martin,)  although  he  had  no  notice  when  he  pur- 
chased. This  opinion  of  the  Judge  is  sanctioned  by  a  high 
name,  for  the  Chancellor  of  New  York  made  a  similar  de- 
cision in  the  case  of  Roberts  v.  Anderson^  3  John.  Chan. 
Rep.  371.    The  Chancellor  said,  **  the  original  deed  from 
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the  debtor  to  a  fraudulent  grantee  is  utterly  void  as  to  ere*  Dbo.  1834. 
ditors ;  and  as  against  themi  the  grantee  can  make  no  con-  "Hmm 
¥eyance,  for  he  has  no  title  as  against  them.    The  statute    q^^JIJ^^ 
in  its  enacting  clause,  operates  on  the  deed  from  the  firau- 
dnlent  debtor,  and  the  proviso  in  the  act  applies  to  that 
original  conveyance  from  the  debtor,  and  saves  it  when 
made  to  a  bona  fide  purchaser,  (or  valuable  consideration. 
Such  a  conveyance  is  supported  by  the  proviso,  however 
fraudulent  the  intention  of  the  grantor  might  be.''    But 
there  v?as  an  appeal  from  the  Chancellor's  decision,  and  the 
decree  was  reversed  in  the  Appellate  Court,  (18  John. 
Rep.  518).    There  Judges  Sfbncer  and  Platt,  gave  ela- 
borate opinions.   They  go  into  a  long  train  of  reasoning,  to 
show,  that  by  a  proper  construction  of  the  proviso  in  the 
statute,  13th  Eliz.,  a  bona  fide  purchaser  from  a  fraudulent 
vendee,  has  a  good  title  against  any  claim  of  a  creditor  of 
the  fraudulent  vendor.    They  say,  that  the  deed  is  good  as 
between  the  parties ;  as  against  the  grantor  the  deed  is 
efibctual ;  that  the  fraudulent  grantee  has  a  title  and  a  right 
to  alienate,  and  although  the  estate  is  voidable,  and  may 
be  avoided  and  divested  whilst  in  the  hands  of  the  first 
grantee,  by  action  of  the  creditors  of  the  first  grantor, 
still  if  the  grantee  convey  the  estate  to  a  bona  fide  pur- 
chaser, his  title  is  protected  by  the  proviso.    Neither 
policy  nor  justice  required  the  legislature  to  declare  other- 
wise, because  the  bona  fide  purchaser  has,  by  those  princi- 
ples, as  good  a  right  to  be  protected  in  his  purchase,  and 
saved  from  the  loss  of  his  money,  as  the  creditor  has  to 
obtain  his  debt:  he  is  innocent,  whatever  may  be  the 
guilt  of  others.    And  by  the  adoption  of  this  rule,  the  sta- 
bility of  property  would  be  more  secure,  and  therefore  the 
proviso  was  inserted,  not  only  to  protect  the  bona  fide 
grantee  of  the  fraudulent  grantor,  who,  before  was  protect- 
ed by  the  common  law,  but  also  to  protect  the  bona  fide 
vendee  of  the  fraudulent  grantee.  The  terms  of  the  proviso 
are  broad  and   extensive;    they  apply  to  any  convey- 
ance, whether  from  the  ^fraudulent  grantor  or  fraudulent 
grantee.    It  meant  to  protect  a  bona  fide  purchaser  for 
valuable  consideration,  without  notice  of  the  fraud,  from 
the  operation  of  the  statute.    No  deed  can  be  pronounced. 


32  IN  THE  SUPREME  COURT 

Deo.  1834.   in  a  legal  sense,  utterly  void,  which  is  valid  as  to  some  per* 
Martin     sons,  but  may  be  avoided  at  the  election  of  others.     In  Ba- 

CbwuB.  *^"'^  ^^-  ^'^'  ^'^^  ^^^  Voidable,  we  have  the  true  construc- 
tion. A  thing  is  void,  which  is  done  against  law  at  the 
very  time  of  doing  it,  and  when  no  pereon  is  bound  by  the 
act ;  but  a  thing  is  voidable  which  is  done  by  a  person  who 
ought  not  to  have  done  it,  but  \^ho,  nevertheless,  cannot 
avoid  it  himself,  after  it  is  done.  The  words  "  utterly 
void,"  in  the  statute,  must  necessarily  be  construed  as 
voidable  only  by  the  party  grieved.  It  is  admitted,  on  all 
hands,  both  in  England  and  this  country,  that  a  bona  fide 
purchaser  from  a  voluntary  grantee,  who  has  first  obtained 
his  conveyance,  shall  hold  the  land  against  the  subsequent 
bona  fide  vendee,  from  the  original  grantor ;  and  that  the 
statute  27  Eliz.  does  not  make  void  the  conveyances ;  for 
the  rule  here  is  qui  prior  est  tempore,  potior  est  jure.  And 
this  rule  arises  out  of  what  is  said  to  be  a  proper  construc- 
tion of  the  proviso  in  the  statute  of  the  27  Eliz.  (Roberts 
Fraud.  Con.  496.  Newport's  case,  Skinner,  423.  3  Lev. 
387.  Doe  v.  Martyr,  4  Bos.  &  Pul.  332.)  We  have  met 
with  no  decision  in  the  English  Courts  of  law,  which 
establishes  this  construction  of  the  statute  of  the  13  Eliz. ; 
but  in  the  case  of  George  v.  MUlbanke,  9  Ves.  jun.  189, 
Lord  Eldon,  after  much  deliberation,  held  the  equity  of  a 
purchaser  from  the  voluntary  appointee  of  a  debtor,  to  be 
preferable  to  the  equity  of  his  general  creditors,  who  had 
obtained  no  specific  lien ;  and  in  his  reasoning  professes  to 
follow  by  analogy  the  rule  which  obtains  at  law.  This 
we  consider  as  a  strong  recognition  of  this  construction. 
It  is  also  worthy  of  observation,  that  the  wording  of  the 
proviso  in  the  two  statutes,  is  substantially  the  same. 
And  it  njay  be  asked,  if  there  can  be  any  good  reason,  why 
the  title  of  the  bona  fide  vendee,  from  a  voluntary  fraudu- 
lent grantor  should  be  declared  good,  in  a  case  arising  un- 
der the  statute  of  the  27  Eliz.,  and  not  so  in  the  other? 
The  4th,  5th  and  6th  sections  of  our  act  of  1715,  (Rev.  ch. 
7,)  although  not  in  tatidem  verbis,  are  nevertheless,  substan- 
tially, a  copy  of  the  statute  of  the  13  Eliz.  The  4th  sec- 
tion, declares  a  conveyance  made  to  defraud  creditors, 
uUerly  void ;  but  as  between  the  parties  to  the  conveyance. 
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it  stands  good  according  to  the  principles  of  the  common  P*"-  *W. 
law.  The  6th  section  is  in  the  nature  of  a  proviso :  It  Uartui 
runs  thus,  **  Provided  always,  and  ie  it  further  enacted^  Oiwm. 
that  this  act,  nor  any  thing  hereinbefore  contained,  shall 
not  extend,  or  be  construed  to  impeach,  defeat,  or  make 
▼Old,  any  conTeyance  or  assurance,  interest,  limitation  of 
use,  or  uses,  of,  in,  to,  or  out  of  any  lands  or  tenements 
heretofore  at  any  time  had  or  made,  or  hereafter  to  be 
bona  fide  made,  upon  and  for  good  considerations,  to  any 
person  or  persons  whatsoever,  any  thing  before  mentioned 
to  the  contrary  notwithstanding."  The  doctrine,  whether 
a  bona  fide  purchaser  for  a  valuable  consideration,  without 
notice,  can  protect  the  estate  in  his  own  hands  against  cre« 
ditors,  where  he  derives  his  title  to  the  estate  through  a 
grantee,  to  whom  it  was  originally  conveyed  for  the  pur- 
pose of  defrauding  the  creditors  of  the  original  grantor* 
has  been  ably  examined  by  Judge  Stort,  i^  the  case  of 
Bean  v*  Smith,  2  Mason's  Rep.  272,  and  his  opinion  upon 
the  subject,  (in  which  he  reviews,  and  disapproves  of,  the 
decisioD  made  by  the  Chancellor  of  New- York,  in  the  case 
of  Roberts  ▼.  Anderson,  before  mentioned,)  contains  muc  h 
learning  and  solid  reasoning,  and  to  my  mind,  satisfacto- 
rily establishes  the  principle,  that  the  bona  fide  purcha- 
ser firom  the  fraudulent  grantee,  is  protected  by  the  proviso 
in  the  13  Eliz.  against  the  creditors  of  the  fraudulent  gran- 
tor.  His  opinion  is  in  conformity  with  that  given  by  the 
Court  of  Errors  in  New  York,  (18  John.  Rep.  518.)  I 
think  the  same  rule  must  be  followed  under  our  statute. 

If  any  doubt  existed,  whether  Cowles  could  be  consi- 
dered a  bona  fide  purchaser,  none  exists  that  Martin,  who 
purchased  from  him,  was  a  bona  fide  purchaser,  and  if  he 
negligently  permitted  a  recovery  in  ejectment  to  be  eflbct- 
ed,  it  does  not  entitle  him  to  maintain  this  action.  We 
are  therefore  of  the  opinion,  that  the  Judge  erred  in  his 
charge  to  the  jury,  and  that  the  judgment  must  be  revers- 
ed and  a  new  trial  granted. 

Per  Ccbiam.  Judgment  reversed* 
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f^QQoa^  EUGENIA  A.  FENNER  et  ai  v.  HENRY  N.  JASPER. 


V. 


Jaire.  Where  it  did  not  appear,  either  in  the  order  for  a  commission  to  take  the 
private  examination  of  a /erne  covert,  onder  the  act  of  1751  (Rev,  ch.  50), 
or  in  the  oommission  itself,  that  she  was  an  inhabitant  of  another  conntj, 
or  so  aged  or  infirm,  as  to  be  unable  to  travel  to  Court,  it  was  held,  that  the 
deed  was  inoperative  to  convey  the  wiie*s  interest  in  the  land. 
It  seems,  that  it  must  appear,  that  the  commission  and  the  certificate  of  the 
oommissicmers  were  returned  to  the  Court,  approved,  and  ordered  to  be 
registered,  or  the  deed  will  be  invalid  as  to  the  wife's  estate  in  the  land. 

This  was  an  action  on  the  case,  in  nature  of  an  action 
of  waste,  commenced  in  the  county  of  Franklin,  but  re- 
moved to  the  county  of  Warren,  where,  on  the  last  Circuit, 
it  was  submitted  to  his  honour,  Judge  Donnell,  on  the 
following  case  agreed.  In  the  year  1827,  the  defendant 
intermarried  with  Sarah  M.  Fenner,  widow  of  Richard 
J.  Fenner,  and  the  plaintii&  are  the  children  of  the  said 
Sarah  by  the  said  Richard.  The  said  Sarah  had  issue 
by  the  defendant  born  alive,  and  in  the  year  1829,  de- 
parted this  life,  leaving  the  plaintiffs,  her  only  children 
and  heirs  at  law,  and  the  defendant,  her  husband,  sur- 
viving. Before  the  death  of  the  daid  Sarah,  the  defendant 
and  the  said  Sarah  executed  and  delivered  to  one  N.  B. 
Massenburg,  a  deed  intended  to  convey,  and  expressed 
in  apt  and  sufficient  words,  to  convey  in  fee  simple  to  the 
said  Massenburg,  a  tract  of  land  in  Franklin  county,  of 
which,  at  the  time  of  the  marriage  of  the  said  Sarah  with 
the  defendant,  she  was  seized  in  fee  simple;  and  after- 
wards the  said  Massenburg,  by  deed  duly  executed,  con- 
veyed all  his  estate  in  the  said  land  to  the  defendant  and 
his  heirs,  which  deed  was  sufficient  to  convey,  and  did 
convey  the  fee  simple  to  the  defendant,  if  the  deed  of  the 
defendant  and  the  said  Sarah  was  sufficiently  proved  and 
authenticated  to  operate  in  law  upon  her  estate  in  the 
land.  All  the  proceedings  had  touching  the  probate  of 
the  said  deed,  and  the  examination  of  the  said  Sarah,  as  to 
her  free  consent  in  executing  the  same,  appear  in  the  fol- 
lowing entry  on  the  minutes  of  the  County  Court  of  Frank- 
lin, at  December  term,  1828. 

''  The  execution  of  a  deed  from  Henry  N.  Jasper,  and 


Franklin  count^\ 


Sessions,  1828. 


*'  To  Charles  A.  Hill  and  Thomas  Crocker,  esquires, 
greeting — ^Whereas  Nicholas  B.  Massenburg  hath  produced 
a  deed  made  to  him  by  Henry  N.  Jasper  and  Sarah  M« 
Jasper,  his  wife,  of  a  certain  tract  of  land  lying  in  the 
county  of  Franklin  aforesaid,  and  procured  the  due  exe- 
cution of  the  same  to  be  proved  by  the  oath  of  James 
Newbern,  in  open  Court :  Know  ye,  that  we,  in  confi- 
dence of  your  prudence  and  fidelity,  have  appointed  you 
to  take  the  private  examination  of  Sarah  M.  Jasper,  wife 
of  the  said  Henry  N.  Jasper,  concerning  her  free  consent 
in  her  executing  the  said  deed  of  conveyance,  and  there- 
fore we  command  you,  that  at  such  place  as  you  may 
think  fit,  you,  privily  and  apart  from  her  husband,  exa- 
mine her,  the  said  Sarah  M.  Jasper,  whether  she  executed 
the  said  deed  freely  and  of  her  own  accord,  without  fear 
or  compulsion  of  the  said  Henry  N.  Jasper,  her  husband, 
and  the  examination  so  by  you  made,  that  you  return  on 
the  deed  aforesaid.    Teste,  S.  Patterson,  C.  C. 

''  State  of  North  Carolina,  Franklin  county. 

-"  Pursuant  to  a  commission  to  us  directed  by  the  wor- 
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Sarah  M.  his  wife,  to  Nicholas  B.  Massenburg,  was  duly  P»c»  1834. 
proven  by  the  oath  of  James  Newbern,  in  open  Court ;     Fkfnm 
whereupon  on  motion  it  is  ordered  by  the  Court,  that  C.     j^^^ 
A.  Hill  and  Thomas  Crocker,  esquires,  be  appointed  to 
take  the  private  examination  of  the  said  Sarah  M.,  as  to 
the  voluntary  execution,  on  her  part,  of  the  said  deed,  and 
that  for  that  purpose,  the  clerk  issue  a  commission  to  the 
said  ,  esquires,"  and  in  the  following 

endorsements  on  the  deed  of  the  defendant  and  the  said 
Sarah  tu  'he  said  Massenburg,  on  which  James  Newbern 
appears  the  subscribing  witness.  *'  Franklin  county,  De- 
cember sessions,  1838.  I  certify  that  the  execution  of  the 
within  deed  was  duly  proven  in  open  Court,  by  the  oath 
of  James  Newbern,  and  was,  on  motion,  ordered  to  be  re- 
gistered.   Teste,  S.  Patterson,  C.  C." 

"  State  of  North  Carolina,     }  Court  of  Pleas  and  Quar- 

ter  Sessions.  December 


IN  THE  SUPREME  COURT 

Pg'lW^  vhipfal  County  Court  of  Franklin  County  aforesaidf  at 
December  sessions,  1828,  ^e,  Thomas  Cit^cker  and  Charles 
A.  Hill,  Justices  of  the  Peace  of  the  said  county,  proeeeded 
to  take  the  private  examination  of  Mrs.  Sarah  M.  Jasper* 
Ytib  of  Henry  N.  Jasper,  the  parties  to  the  within  deed* 
when  she  stated  that  she  executed  the  within  deed  of 
her  own  free  will,  without  any  influence  or  control  of  her 
husband,  the  aforesaid  Henry  N.  Jasper.  Given  under 
our  hands  and  seals,  this  10th  day  Deer.  a.  d.  1838. 

Thas.  Crocker.  [  L*  9«  ] 
C.  A.  HUl.      [  L.  s.  ]" 

After  the  death  of  the  said  Sarah,  the  defendant  conti- 
nued in  possession  of  the  land,  claiming  to  hold  the  same 
as  tenant  in  fee  simple,  and  hath  cut  down  timber  trees, 
and  done  other  acts  which  do  in  law  amount  to  waste  in 
a  tenant  for  any  less  estate ;  and  the  plaintiffi  claiming 
that  he  is  only  tenant  by  the  curtesy,  and  that  the  fee 
simple  and  inheritance  is  in  them  by  descent  from  their 
mother,  have  brought  this  action  to  recover  damages  for 
the  said  waste. 

Upon  this  case,  his  honour  being  of  opinion,  that  the 
deed  of  Jasper  and  wife  had  not  been  so  proved  and 
authenticated  as  to  pass  the  wife's  title,  gave  judgment 
for  the  plaintiffs,  for  a  sum  agreed  as  the  amount  of 
damages,  from  which  the  defendant  appealed. 

Badger  J  for  the  defendant. 
W.  A.  Haywood^  contra. 

RuFUN,  Chief  Justice. — The  act  of  1751  {Rev.  ch.  50,) 
pves  two  modes  of  taking  the  acknowledgment  of  a  mar- 
ried woman,  of  a  deed  executed  by  her  husband  and  her- 
self; the  one  in  open  Court  of  the  county  where  the  lands 
lie,  or  before  a  Judge;  and  the  other  by  two  oit  more 
commissioners  authorised  by  a  commission  issued  by  the 
clerk  of  the  County  Court.  The  act  does  not  treat  these 
methods  as  equally  proper  and  beneficial  to  the  wife,  and 
give  to  the  parties  an  election  of  the  one  or  the  other 
in  every  case;  but  it  substitutes  that  by  commission 
for  an  acknowledgment  in  Court,  only  when  it  shall  ap- 
pear that  such  an  acknowledgment    cannot  be  made, 


«• 
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because  the  wife  cannot  travel  to  Court  by  reason  of  age,  P«»ifi34> 
ii^rmity,  or  a  residence  in  another  county.  Fbnnbi 

These  provisions  being  for  the  protection  of  the  wife,  the  j^ 
principle  of  construction  laid  down  in  Den  v.  Wih^n,  3 
Dev.  306|  and  other  cases,  is  to  require  a  strict  observ- 
ance of  every  ceremony  prescribed  in  the  statute,  and  in 
the  order  as  there  prescribed,  as  tending  to  render  the 
intended  protection  the  more  efiectual.  A  literal  con- 
struction  is  the  true  construction,  according  to  the  spurit 
of  the  act. 

The  deed  in  this  case  was  acknowledged  under  a  com- 
mission from  the  County  Court ;  and  neither  the  commis- 
sion, nor  the  order  of  record  for  issuing  it,  sets  forth  that 
Mrs.  Jasper  was  either  so  infirm  or  aged,  that  she  could 
not  travel  to  Court ;  while  upon  its  face,  the  deed  itself 
states  the  husband  and  wife  to  be  inhabitants  of  Franklin 
county,  in  which  the  lands  are  situate. 

Upon  the  principle  established,  such  an  acknowledg- 
ment is  defective,  and  the  deed  must  be  deemed  invalid; 
unless  the  order  of  the  County  Court  for  the  commission 
precludes  all  inquiry  into  the  propriety  and  grounds  of 
that  order.  The  acts  of  a  Court  of  record  are  always 
conclusive  of  the  truth  of  the  matters  stated  in  them ;  and 
also  generally,  perhaps,  of  the  existence  of  those  facts, 
without  which  the  order  or  judgment  could  not  be  legally 
made.  But  this  case  cannot  come  within  that  rule.  It 
would  defeat  the  purposes  of  the  legislature,  to  be  collected 
from  the  several  parts  of  the  act  construed  together,  and 
as  almost  literally  expressed  in  some  of  the  provisions. 
The  authority  to  issue  a  commission  is  found  in  the 
third  section,  which  comes  in  by  way  of  proviso  to 
the  second,  and  is  a  special  authority,  founded  upon  a 
particular  state  of  facts.  That  state  of  facts  may  there- 
fere  reasonably  be  required  to  appear  affirmatively.  But 
there  are  other  reasons  which  imperatively  determine, 
that  it  must  thus  appear.  The  commission  may  be 
ordered  as  well  by  a  Judge  out  of  Court,  as  by  the 
County  Court ;  but  it.  is  in  all  cases  to  be  issued  by  the 
clerk  of  the  County  Court,  and  be  returned  to  that 
Court.      Now  in  the  fourth  section,  the  form  of  the 
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D»o»l834  oommission  is  set  forth  in  his  verbis ;  and  in  it  is  recited, 
FucNKa  as  the  cause  for  taking*  the  acknowledgment  by  commis- 
^  sion,  that  it  has  been  represented  to  the  Judge  or  Court 
thatihe  i^ife  was  not  an  inhabitant  of  this  state,  or  was  so 
aged  or  infirm  that  she  could  not  travel  to  them.  This 
recital  in  the  act  of  the  Clerk  can  be  founded  only  on  a 
similar  one  in  the  order ;  and  therefore  must  be  authorised 
by  such  specific  averments  in  the  order.  Whatever, 
therefore,  may  be  the  general  rule,  there  cannot,  under  the 
act  of  1751,  be  a  presumption  from  the  order,  of  any  of 
these  facts,  where  the  order  itself  is  silent  as  to  their 
existence;  because  in  the  other  proceedings  arising  out 
of  the  order,  those  facts  must  be  distinctly  and  affirma- 
tively stated. 

It  will  be  perceived  that  the  validity  of  the  order  does 
not  depend  upon  the  truth  of  the  representation  made  to 
the  Court,  as  appearing  upon  evidence  afterwards;  for 
of  that  the  adjudication  is  conclusive.  But  the  question  is 
determined  upon  this ;  that  the  commission  can  be  issued 
only  under  particular  circumstances,  and  that  those  cir- 
cumstances, must  be  proved  by  the  record  and  commission 
themselves ;  or  at  least  by  one  of  them. 

Thb  defect  being  fatal,  it  is  unnecessary  to  look  farther. 
But  it  may  be  mentioned,  that  there  are  others  which  seem 
to  be  equally  so.  Among  them  are  these ;  that  it  does  not 
appear,  that  the  commission,  or  certificate  of  the  commis- 
sioners, was  ever  returned  to  the  County  Court,  mych 
less,  that  the  Court  was  satisfied  therewith,  and  ordered 
the  proceedings  to  be  registered.  The  only  order  for  a 
registration  is  that  made  on  the  probate  by  the  subscrib- 
ing witness ;  which  extends  to  the  deed  as  that  of  the 
husband  only. 

Per  Curiam.  Judgment  aflirmed. 
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WILLIAM  A.  ERWIN  o.  JOHN  M.  GREENLEE. 

Where  the  defendant  in  an  execution,  frmndalently  indaces  the  sheriff  to  aeU 
nnionnd  property  of  hi«,  and  at  the  sale  fraadulently  represents  it  to  be 
sound,  an  action  fi>r  a  cleceit  lies  against  him  by  the  porchaser. 

This  was  an  action  for  a  deceit  in  the  sale  of  a  negro, 
tried  before  his  honour  Judge  Martin,  at  Burke,  on  the 
last  Circuit. 

The  sheriff  of  Burke  had  levied  sundry  executions 
against  the  defendant,  on  several  negroes,  and  taken  bond 
for  their  forthcoming  on  the  day  of  sale.  The  negroes 
levied  upon,  were  not  produced  at  the  sale,  but  the  de- 
fendant substituted  another,  which  the  sheriff  accepted, 
and  sold  to  the  plaintiff.  At  the  sale,  the  defendant  stood 
by,  and  publicly  recommended  the  negro  as  an  intelligent 
boy.  It  was  proved  that  the  boy  was  an  idiot,  and  that 
the  defendant  knew  it  It  was  objected  for  the  defendant, 
that  the  plaintiff  could  not  recover,  because  he  who  pur- 
chases at  a  sheriff's  sale,  purchases  at  his  own  risk,  and 
it  was  his  folly  to  listen  to  the  recommendation  of  the 
defendant ;  that  there  could  be  no  implied  warranty  as  to 
title,  the  sheriff  being  between  the  plaintiff  and  defendant. 
His  honour  charged  the  jury,  that  if  a  defendant  in  an 
execution  is  merely  passive  v?hile  a  sheriff  levies  upon  and 
sells  his  property  under  process,  he  is  not  liable  in  an 
action  of  deceit,  though  the  property  be  defective  and  he 
knew  it,  and  failed  to  disclose  it  at  the  sale.  But  (hat,  if, 
with  a  fraudulent  intent,  he  substituted,  or  caused  the 
officer  to  take,  unsound  in  the  place  of  sound  property ; 
and  if  in  pursuance  of  such  fraudulent  intent,  he  stood  by 
at  the  sale  and  made  false  representations  about  the  sound- 
ness of  the  property,  whereby  a  purchaser  was  defrauded, 
such  purchaser  could  recover  in  an  action  of  deceit.  The 
rule  being,  that  where  an  intent  to  commit  a  fraud,  is 
accompanied  by  an  overt  act,  whereby  the  fraud  is  com- 
plete, the  fraudulent  actor  is  liable  lA  an  action  of  deceit, 
although  the  deception  is  effected  by  the  unwilling  instru- 
mentality of  another. 


Eewin 
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Dn.  1834.       The  jury  found  a  verdict  for  the  plaintiff  and  the  defend- 
Eftwni     ant  appealed. 

No  counsel  appeared  for  either  party. 

Daniel,  Judge. — ^We  have  attentively  examined  this 
case ;  and  are  of  opinion  that  the  law  was  correctly  laid 
down  by  the  Judge  in  his  charge,  and  for  the  reasons 
there  given,  the  judgment  must  be  affirmed. 

Per  Curiam.  Judgment  afiirmed. 


WILLIAM  D.  SMITH  v.  BENJAMIN  WILSON. 

A  registered  copy  of  a  deed  cannot  be  received  as  evidence  of  title,  without 
accounting  ibr  the  absence  ot  the  original. 

la  tratpeM  quare  ektutumfregUj  if  the  plaintiff  faib  to  prove  tide  to  the  loeu$ 
in  quo,  he  must,  to  entitle  him  to  recover,  prove  that  the  trespass  was  com- 
mitted on  lands  of  his,  either  enclosed  or  improved  by  cultivation. 

Trespass  quare  clavsum  freoit,  tried  before  his  honour 
Judge  Martin,  at  Buncombe,  on  the  last  Circuit.  On  the 
trial,  the  plaintiff  gave  in  evidence  a  grant  from  the  state 
to  James  Miller,  and  a  deed  of  conveyance  from  Miller 
to  John  Carson,  and  then  offered  a  registered  copy  of  a 
deed  from  Carson  to  himself.  The  reception  of  this  copy 
was  objected  to,  on  the  ground  that  the  original  should 
have  been  produced,  or  its  loss  accounted  for,  and  was 
rejected  by  the  Court.  The  trespass  complained  of,  was 
committed  upon  woodlands,  and  old  cleared  lands,  lying 
out  of  the  enclosures  of  the  plaintiff,  but  within  the  bounds 
of  the  grant,  under  which  the  plaintiff  claimed.  His 
honour  instructed  the  jury,  that  the  t)laintiff  could  not 
recover,  unless  he  proved  a  trespass  on  lands  enclosed  by 
his  fences,  or  improved ;  that  if  the  trespass  was  on  other 
parts  of  his  lands,  not  so  enclosed,  or  actually  improved  by 
cultivation,  although  the  same  might  be  within  the  bouor 
daries  of  the  grant  under  which  he  claimed,  he  could  me^ 
recover.  The  plaintiff  submitted  to  a  non-suit,  and  ap- 
pealed. 

No  counsel  appeared  for  either  party. 
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Daniel,  Judge.-^The  plaintiff  offered  a  copy  of  the  deed  !>«?.  18d4. 
from  Carson  to  himself  to  complete  his  chain  of  title,  so  as     g^„^ 
to  show  that  he  had  a  constructive  possession  of  the  lands        «• 
trespassed  on  by  the  defendant.    This  evidence  was  pro- 
perly rejected,  as  he  had  not  accounted  for  the  original 
deed,  which  was  the  best  evidence  of  his  title.    The 
practice  has  invariably  been  to  receive  the  affidavit  of  the 
party,  as  to  the  loss  or  destruction  of  the  original.    In 
Taylor  v.  Riggs,  1  Peters'  Rep.  591,  the  Court  say,  that  '^^^^ 
the  affidavit  of  the  party  to  the  cause,  of  the  loss  or  de*  party  to  Hm 
struction  of  an  original  paper,  offered  in  order  to  introduce  ^"^  ^. 
secondary  evidence  of  the  contents  of  the  paper,  is  proper,  iowof  a 
If  such  affidavit  could  not  be  received,  of  the  loss  of  a  K'ltlc^^ 
written  contract,  the  contents  of  which  are  well  known  to  to  let  in  ■». 
others,  or  a  copy  of  which  is  at  hand,  a  party  might   be  ^^^^  of 
completely  deprived  of  his  rights,  at  least  in  a  court  of  itsooDtanta. 
law. 

It  is  a  sound  general  rule,  that  a  party  cannot  be  a  wit- 
ness in  his  own  cause ;  but  many  collateral  questions  arise 
in  the  progress  of  a  cause,  to  which  this  rule  does  not 
apply.  Questions  which  do  not  involve  the  matter  in  con- 
troversy, but  matter  which  is  auxiliary  to  the  trial,  and 
which  facilitates  the  preparation  of  it,  often  depends  upon 
the  oath  of  the  party.  An  affidavit  of  the  materiality  of 
a  witness,  for  the  purpose  of  obtaining  a  continuance,  or  a 
commission  to  take  depositions,  or  an  affidavit  of  his  ina- 
bility to  attend,  is  usually  made  by  the  party,  and  received 
without  objection.  On  incidental  questions,  which  do  not 
sfkct  the  issue  to  be  tried  by  the  jury,  the  affidavit  of  the 
party  is  received.  The  testimony  which  establishes  the 
loss  of  a  paper,  is  addressed  to  the  Court,  and  does  not 
relate  to  the  contents  of  the  paper.  It  is  a  fact  which 
may  be  important  as  letting  the  party  in  to  prove  the 
justice  of  the  cause,  but  does  not  itself  prove  any  thing  in 
the  cause.  And  as  a  matter  of  pf  actice,  it  may  be  ob- 
served, that  it  ought  to  be  in  writing,  that  the  Court  only 
may  hear  it. 

Secondly.  Trespass  to  lands  is  an  injury  to  the  pos- 
session ;  and  the  plaintiff  must  show,  that  he  has  either  a 
constructive  or  an  actual  possession  of  the  locus  in  quo. 

Vol.  I.  6 
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Dbo.  1834.   The  plaintiff  having  failed  to  show  that  he  had  any  title  to 
Smrm      ^   IdLud,  when  the  supposed  trespass  was  committed, 
V^     therefiure,  failed  to  show  a  constructiye  possession ;  then 
the  Court  was  certainly  right,  in  stating  to^  the  plaintiff^ 
that  he  could  not  proceed  withoat  showing  an  actufll  pos- 
session of  the  hcHB  in  quo  the  trespass  was  alleged  to  hliTe 
been  committed. 
Per  Cubiam.  Judgment  aflbmed. 


ABSALOM  SBOTH  9.  ALEXANDER  GRAY,  Ezecutor  of  BENJA- 

MIN  MEARS. 

Where  a  penoo  aM^ned  hif  distribotiTe  ihue  in  aa  estate,  and  afterwards  col- 
lected and  used  the  amount  doe  npon  it,  aanimpBit  will  not  lie  against  him 
at  the  inatanoe  of  the  aaeignee. 

At  the  trial  of  this  case  at  Randolph,  on  the  last  Cir- 
cuit, before  his  honour  Judge  Seawell,  it  appeared  that  it 
was  AssuMPsrr  for  money  had  and  receired,  under  the  fol- 
lowing circumstances.  The  testator  of  the  defendant,  in 
his  life-time,  executed  an  instrument  of  writing,  purport- 
ing to  convey  to  the  plaintiff  his  distributive  share  in  a 
certain  estate.  The  instrument  was  deposited  in  the  hands 
of  the  defendant,  who  was  one  of  the  subscribing  witnesses, 
with  directions  to  keep  it.  The  testator  afterwards  receiv- 
ed the  distributive  share  himself,  and  after  his  death,  the 
plaintiff  brought  this  suit  against  the  defendant,  his  execu- 
tor, to  recover  the  amount.  There  was  much  testimony 
to  show  the  nature  of  the  delivery  of  the  instrument  of 
writing  into  the  hands  of  the  defendant,  but  the  view 
taken  of  the  case  by  the  Court,  renders  it  unnecessary  to 
state  it  particularly.  The  jury,  under  the  intimation  of 
his  honour,  found  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 

WiniUmf  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant. 

Gaston,  Judge. — ^We  deem  it  necessary  to  decide  but 
one  of  the  points  presented  for  our  consideration,  in  this 
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case.    Whether  the  instniinent  purporting  to  be  an  a»igiH  P^c-^Q^ 
nient  to  the  plaintiff  of  the  distributive  share,  to  which  the      ^^"^ 
defendant's  testator  was  entitled,  and  for  which  he  had  Giat^Est. 
obtained  a  decree,  was  originally  delivered  as  a  deed  or  as 
an  escrow ;  whether  if  delivered  as  an  escrow,  it  became 
his  deed  by  relation^  from  the  time  of  the  original  delivery ; 
whether  if  the  first  delivery  were  as  an  escrow,  a  subse- 
quent delivery  as  a  deed  was  not  made;  or,  whether  there 
was  not  evidence,  upon  which  the  jury  might  find  either 
an  original,  or  a  subsequent  delivery  as  a  deed ;  these  are 
questions  upon  which  we  forbear  to  express  an  opinion. 
Let  the  law  on  these  points  be  as  it  may,  we  nevertheless 
approve  of  the  instruction  given  by  the  Judge  **  that  the 
plaintiff  could  not  in  law  maintain  this  action." 

The  plaintiff  asserts  his  right  to  the  money  alleged  to 
have  been  received  to  his  use,  by  the  defendant's  testator, 
solely  under  this  supposed  assignment.  Now  whatever 
operation  this  instrument  may  have  in  equity,  at  laWf  it  did 
not  transfer  a  title  to  the  distributive  share»  nor  to  the 
money  decreed  upon  it.  At  law,  it  could  operate  only  as 
authority  to  the  plaintiff  to  collect  the  money,  and  perhaps 
justify  him  in  retaining  it,  after  it  should  have  been  col- 
lected. When,  therefore,  the  defendant's  testator  received 
the  money,  he  received  what  in  law  belonged  to  him,  and 
we  do  not  see,  therefore,  how  the  law  can  infer  upon  this 
receipt,  an  undertaking  to  pay  the  money  over  to  the 
plaintiff  The  case  does  not  appear  to  us  to  be  analogous 
to  those  in  which  a  man  has  received  money  as  the  agent 
of  another,  to  which  his  principal  had  not  a  legal  right. 
There  the  money  was  received  as  the  money  of  the  princi- 
pal, avowedly  to  the  use  of  the  principal,  and  must  be 
paid  over  to  the  principal,  unless  the  payment  be  inter- 
cepted by  him  who  has  a  right  to  forbid  it.  The  dictum 
of  Abbott,  C.  J.,  in  Cooper  v.  Wrench,  1  Dowling  &  Ry- 
Iand,482,  (16£ng.  Com.  Law  Reps.  51,)  and  the  decision 
in  Allen  v.  ImpeU,  8  Taunt.  263,  (4  Eng.  Com.  Law  Reps. 
97,)  seem  to  us  to  depend  upon  this  position,  and  if  correct* 
can  be  supported  only  by  it.  Here  indeed  the  legal  rela^* 
tions  of  the  parties,  were  those  of  principal  and  agent,  but 
the  defendant's  testator  stood  in  the  relation  of  principal. 
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PgRlg^"  and  the  plaintiffin  that  of  agent.  The  plaintiff  could  main- 
Smni      tain  no  action  of  law  against  the  defendant's  testator, 

Gbat'eit.  unless  it  were  founded  on  some  covenant  in  the  deed,  or 
pombly  on  an  express  promise  to  pay  the  money  collected. 
We  cannot  believe  that  the  action  of  assumpsit  for  money 
had  and  received  may  be  maintained  by  the  assignee  of 
an  unnegotiable  chose  in  action  against  the  assignor,  merely 
because  he  has  collected  the  money  after  an  ineffectual 
attempt  to  transfer  the  debt.  As  to  the  rights  of  the  par- 
ties in  a  Court  of  Equity,  none  but  that  Court  is  compe- 
tent either  to  determine  or  to  enforce  them. 
Pkr  Cubiam.  Judgment  aflSrmed. 


THEOPHILUS  EASON  ».  WILLIAM  D.  PETWAY. 

A  iheiiff  is  not  boond,  independent  of  the  act  ofl826,  ch.  31,  to  levy  an  eze- 
eation,  and  raise  the  money  upon  the  property  of  the  principal  debtor,  in 
preference  to  that  of  the  surety.  And  if  he  even  combinea  with  a  third 
peraon,  to  throw  the  debt  upon  the  surety,  when  he  might  have  made  it 
out  of  the  principal,  he  does  not  thereby  render  himself  UaUe  to  the  actioa 
of  the  surety. 

This  was  an  action  on  the  case  tried  at  Pitt,  on  the  Fall 
Circuit  of  1830,  before  his  honour  Judge  Daihel.  The 
declaration  contained  two  counts,  on  the  last  of  which  the 
question  arose.  This  count  alleges,  in  substance,  that  the 
plaintiff  became  bound  as  the  surety  for  one  Henry  Brown- 
rigg,  in  two  several  notes  to  one  Gray  Little,  for  one  hun- 
dred dollars  each,  and  the  said  Brownrigg  being  in  failing 
circumstances,  and  the  said  notes  being  due  and  unpaid, 
the  plaintiff  applied  to  Brownrigg,  to  secure  him  on 
account  of  his  liability,  and  that  at  the  special  instance 
and  request  of  the  plaintiff,  the  said  Gray  Little  sued  out 
two  warrants  on  the  notes  aforesaid,  against  Brownrigg, 
and  the  plaintiff  as  his  surety,  on  the  5th  March,  1824,  on 
which  warrants  judgments  were  confessed  on  the  same  day 
by  both  the  defendants:  that  soon  after  the  judgments 
were  obtained,  executions  were  issued  thereon,  and  were 
placed  in  the  hands  of  the  defendant,  who  was  then  an 
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acting  constable  in  the  county  of  Edgecombe,  with  instrnc*  !>»•  1834* 
tions  to  levy  the  same  on  the  property  of  Brownrigg,  and  Easoh 
that  the  executions  were  levied  by  the  defendant,  on  the  p  ^  ^ 
18th  December,  1824,  on  two  lots,  Nos.  9  &  10,  in  the 
town  of  Stantonsburg,  the  property  of  Brownrigg,  which 
were  more  than  sufficient  to  satisfy  said  executions :  that 
the  defendant,  Petway,  well  knowing  that  the  plaintiff^ 
Eason,  was  the  surety  of  said  Brownrigg,  and  that  the  said 
notes  were  sued  upon  at  the  request,  and  for  the  benefit  and 
protection  of  the  plaintiff,  with  a  view  to  injure  the  plain- 
tiff, and  to  contrive  that  the  said  money  should  be  levied 
out  of  the  property  of  the  plaintiff,  and  not  satisfied  by  the 
sale  of  Brownrigg's  property,  and  fraudulently  combining 
and  confederating  with  one  Elijah  Price,  who  also  had 
placed  claims  against  Brownrigg,  in  defendant's  hands  for 
collection,  to  injure  the  plaintiff,  and  so  to  contrive  that 
the  said  executions  should  be  satisfied  out  of  the  property 
of  the  plaintiff,  purposely  and  fraudulently  refused  to  re- 
turn the  said  levies  to  the  next  County  Court  of  Edge- 
combe, in  order  that  the  property  levied  on,  might  be  con- 
demned and  sold  to  satisfy  said  executions,  although  he  was 
expressly  instructed  and  required  so  to  do :  but  that  at 
the  same  time,  viz.  February  Sessions  1825,  of  said  Court, 
the  defendant  returned  sundry  executions  at  the  instance 
of  Price,  and  others,  on  all  of  which,  levies  had  been  made 
by  the  defendant  on  the  aforesaid  property  of  Brownrigg, 
subsequently  to  the  levies  so  made  by  him  on  the  execu- 
tions of  the  said  Gray  Little,  to  wit,  on  the  14th  February, 
1825 :  that  the  property  of  Brownrigg  was  accordingly 
sold  under  the  last  levied  executions,  and  no  part  of  the 
proceeds  applied  to  the  payment  of  the  executions,  at  the 
instance  of  Little,  which  were  afterwards,  to  wit,  on  the 
10th  March,  1825,  levied  by  the  defendant  on  the  lands  of 
the  plaintifi*,  in  the  county  of  Edgecombe,  and  satisfied  by 
the  sale  of  them,  there  being  no  other  property  of  Brown- 
rigg to  be  found. 

Upon  the  evidence  introduced  in  support  of  this  count, 
the  Judge  instructed  the  jury,  that  if  there  was  a  combina- 
tion between  Price  and  the  defendant,  Petway,  to  postpone 
the  executions  of  Little,  and  give  the  other  executions  the 
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Dbr  1884.  preferenoe,  and  thereby  throw  Little's  ezecations  on  the 
land  of  Ea8on»  then  it  would  be  a  fraud  upon  Eason,  and 
he  would  be  entitled  to  recover  of  Petway,  damages  for  the 
injury  sustained  by  the  sale  of  his  land ;  but  if  there  was 
no  such  combination,  then  the  action  would  not  lie.  The 
Judge  also  instructed  the  jury,  that  whether  there  was 
such  a  combination  or  not,  was  a  question  of  fact,  which 
they  might  infer  from  the  evidence,  if  they  thought  it  suf- 
ficient. The  jury  returned  a  verdict  for  the  plaintiff,  upon 
the  second  count  in  the  declaration,  and  the  defendant 
appealed. 

Badger  and  Mordecai,  for  the  defendant. 

Devereux,  for  the  plaintiff. 


RuTFDf,  Chief  Justice. — ^The  action  cannot  be  supported 
upon  any  idea,  but  the  one,  that  the  plaintiff,  as  surety, 
has  the  right,  as  against  his  principal,  to  call  upon  the 
latter  to  pay  the  debt  in  the  first  instance ;  and  that  the 
sheriff  is  bound  to  respect  that  right,  by  levying  the  debt 
from  the  principal,  if  it  can  be  done,  or,  at  least,  can  be 
conveniently  done.  The  Court  cannot  sanction  the  latter 
part  of  the  proposition,  but  deems  it  altogether  untenable. 
We  think  it  settled  law,  that  all  defendants,  when  once 
fixed  by  judgment,  are  equally  the  debtors,  and  together 
make  but  one  debtor.  No  difference  in  the  order  of  then* 
liability  is  recognized  at  law,  in  respect  to  any  proceed- 
ings  upon  process  on  the  judgment.  {Ex  parte  Kng  and 
Morrison^  2  Dev.  343.  Benford  v.  Alston,  4  ib.  351.) 
The  relation  between  principal  and  surety  creates  rights 
and  duties  among  the  defendants,  as  between  themselves ; 
but  it  does  not  aiiect  third  persons.  The  sheriff  may  levy 
the  debt  from  either  defendant,  or  in  such  proportions  as 
he  chooses.  Harrington  v.  Wood,  9  Mass.  Rep.  251.  Hill 
and  Nolle  v.  Child,  3  Dev.  265.  This  rule  is  sustained  by 
legislative  authority  in  the  recent  act,  which  makes  it  the 
duty  of  the  sheriff  not  to  distrain  the  estate  of  the  surety, 
if  he  can  find  that  of  the  principal,  provided  the  record  and 
process  show  those  parties  to  stand  in  that  relation.  It 
cannot  therefore,  in  legal  contemplation,  be  an  injury  to 
the  present  plaintiff  to  have  made  him  pay  a  debt  in  the 
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first  instance,  which  he  was  under  a  direct  and  primary  ]ta&l04. 
legal  liability  thus  to  pay.  Eason 

The  seizure  of  Brownrigg's  estate,  did  not  oblige  the    p^^,. 
sheriff  to  the  plaintiff,  in  this  suit  to  proceed  on  that  sei- 
zure.   It  did  so  oblige  him,  as  between  him  and  the  credi- 
tor, in  that  execution ;  indeed  he  was  equally  bound  to  the 
creditor,  whether  he  had  levied  or  not,  provided  either 
defendant  had  sufficient  property.    But  neither  defendant 
was  discharged  by  the  seizure,  since  the  property  was 
restored,  or  otherwise  appropriated  to  the  use  of  the  owner, 
and  the  present  plaintiff  cannot  complain  of  the  acts  of  the 
sheriff,  since  they  are  all  within  the  mandates  of  the  writ, 
and  justified  by  it,  without  reference  to  his  motives.    The 
opinion  in  the  Superior  Court,  seems  to  assume  these  posi- 
tions as  correct,  and  is  founded  upon  a  supposed  fraudu- 
lent combination  between  the  defendant  and  another.    It 
does  not  appear  to  us  that  the  alleged  combination  can 
make  a  difference.    It  may  be  admitted  that  it  was  an 
unlawful  conspiracy,  for  which  the  parties  might  be  in- 
dicted.   It  is  firequently  criminal  for  many  to  combine  to 
efiect  even  a  lawful  end.    It  is  doing  a  lawful  thing  by 
unlawful  means.    But  that  ofience  is  to  the  public.    A 
private  person  cannot  complain  of  the  conspiracy  as  such ;  A  private 
but  only  when  it  operates  to  his  injury,  that  is  to  say,  when  Sbuln  ro!^ 
as  to  him  the  object  of  the  conspiracy  is  unlawful.    There  dress  ibr  a 
must,  in  the  terms  used  in  the  Superior  Court,  be ''  a  frau-  ^j^^^n* 
dulent  combination."    Here,  none  such  could  exist ;  be-  |^??^'^^ 
cause  the  purpose  alleged  and  complained  of,  by  the  plain-  ry,  and 
tiff,  was  only  to  make  him  pay  the  debt,  instead  of  his  ^^\!^  ^ 
principal,  and  that  was  not  an  unlawful,  but  a  lawfiil  iect^isan. 
intent  or  act,  and  therefore  not  a  fraudulent  one.  Uwfui. 

Per  Cubiam.  Judgment  reversed. 
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Ujct^ij^       BIARY  RICHARDS  AdminiBtratriz,  &c  v.  GUILFORD  D.  SIMM& 
Adm. 

9, 

QiUMM.       Where  nothing  is  nid  or  done  inoonsiitent  with  that  inference,  if  two  peraoos 

/     put  their  names  on  paper  for  the  accommodation  of  a  third,  they  are  co- 

\    secarities,  and  are  liable  without  respect  to  the  apparent  legal  liabilities 

\^  arising  from  the  order  of  their  names.    Hence,  where  A.  procured  the 

endorsement  of  B.  and  afterwards  of  C,  upon  a  note  which  he  intended  to 

get  discounted  at  hank,  U  wa»  held^  that  B.  and  C.  were  to  be  taken  ae 

co*suretics,  although  by  agreement  between  A.  and  B^  B.  was  to  have 

part  of  the  proceeds  of  the  note  discounted,  for  which  he  was  to  give  A.  his 

own  separate  bond,  and  that  agreement  was  not  made  known  to  C.  at  the 

•    time  of  his  endorsement 

*  The  case  of  DanUl  v.  M^Bae,  2  Hawks,  590,  discussed,  and  loUowod. 

This  was  an  action  of  Assumpsit,  tried  at  Franklin,  on 
the  last  Circuit,  before  his  honour  Judge  Donnell,  in 
which  the  plaintiff  declared  against  the  defendant  for  con- 
jtribution,  as  the  co-security  with  her  intestate,  for  one 
Thomas  Yarbrough.  On  the  trial  it  appeared,  that  in 
1826,  Yarbrough  was  indebted  to  the  State  Bank,  in  the 
sum  of  four  hundred  and  eighty  dollars,  one  Kearney  and 
Davis  being  his  sureties,  and  that  Major  Richards,  the 
intestate  of  the  plaintiff,  was  also  indebted  to  the  Bank  in 
the  sum  of  one  hundred  dollars  secured  by  Yarbrough. 
It  was  agreed  by  Yarbrough  and  Richards,  (as  the  bank 
would  not  renew  notes  for  less  than  one  hundred  dollars) 
to  put  in  a  note  for  a  sum  sufficient  to  cover  both  debts, 
that  so  much  of  the  proceeds  as  should  be  necessary,  should 
be  applied  to  the  discharge  of  Richards's  debt,  and  the 
balance  to  the  renewal  of  Yarbrough's  note ;  that  Rich* 
ards  should,  upon  future  renewals,  pay  his  proportional 
share  of  the  payments  required  by  the  bank,  and  should 
^ive  Yarbrough  his  own  bond  for  the  amount  of  his  debt, 
discharged  by  the  proceeds  of  the  new  note.  A  note  was 
accordingly  prepared  for  five  hundred  and  eighty  dollars, 
and  endorsed  by  Richards,  and  the  defendant  at  Yar- 
brough's  request  also  endorsed  it,  no  communication  being 
made  to  him,  of  the  agreement  between  Richards  and 
Yarbrough,  or  of  the  application  of  the  proceeds.  The 
note  was  discounted  and  the  proceeds  applied  as  agreed. 
Richards  gave  Yarbrough  his  bond  for  the  one  hundred 
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dollars  applied  to  his  benefit,  and  from  time  to  time  made  P»o»l8M« 
payments  towards  the  renewals,  which  were  endorsed  as   Richariw 
credits  on  his  bond.    Yarbrough,  afterwards  becoming        ^ 
insolvent,  Richards  was  sued,  and  the  whole  amount  of  the     Brnma. 
note  collected  out  of  him.    In  this  action,  the  plaintitf 
claimed  that  her  intestate  and  the  defendant,  were,  as  to 
80  much  of  the  note  as  was  applied  to  the  renewal  of 
Yarbrough's  original  note,  co-securities,  and  that  she  was 
entitled  to  receive    for  contribution  a  moiety  thereof. 
Under  the  instructions  of  his  honour,  who  ruled  that 
this  case  fell  within  the  principle  of  the  case  of  Daniel  v. 
M*Raej  2  Hawks,  590,  a  verdict  was  rendered  for  the 
plaintiff  and  the  defendant  appealed. 

W.  H.  Haytooodf  and  Badgety  for  the  defendant. 

SaunderSf  contra. 

Daniel,  Judge. — ^In  the  case  of  Daniel  v.  MRae^  2 
Hawks,  590,  it  was  decided,  that  endorsers  on  accommo- 
dation paper  for  the  benefit  of  a  third  person,  where  there 
is  no  special  agreement  between  such  endorsers,  and  where 
neither  is  benefitted,  are  to  be  considered  as  co-securities. 
That  was  a  case  in  equity,  but  if  they  be  co-securities,  the 
Courts  of  law  also  can  give  redress.  That  case  has  been 
thought  by  some  of  the  profession,  to  have  been  shaken  by 
the  decisions  in  the  subsequent  cases  of  Smith  v.  Smith, 
1  Dev.  Eq.  Cases,  173,  and  Gomez  v.  Lazarus,  ibid.  205. 
We  do  not,  however,  consider  the  principle  established  in 
Daniel  v.  M*Rae,  at  all  impugned  by  the  decisions  in  those 
cases.  In  Smith  v.  Smith,  Helme  and  E.  Smith  executed 
a  promissory  note  to  B.  Smith,  and  on  the  note  being 
carried  to  him  by  Helme,  he  endorsed  it.  The  signatures 
of  E.  Smith  and  B.  Smith  were  both  in  fact  voluntary, 
and  for  the  accommodation  of  Helme,  who  procured  the 
note  to  be  discounted  at  bank.  The  endorser  admitted, 
that  he  endorsed  it  at  the  request  of  Helme,  and  that  he 
had  no  knowledge,  that  E.  Smith  was  a  surety,  but  that 
he  then  believed  that  E.  Smith,  had  a  joint  interest  with 
Helme,  in  having  the  note  discounted.  Helme,  at  the  time 
of  the  endorsement,  told  the  endorser,  that  E.  Smith,  was 
bound  to  indemnify  him,  if  he,  Helme,  failed.    This  case 
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D»c.l834.  18^  therefore,  plainly  distinguishable  from  that  of  Daniel 
RicHAMOT  ▼•  M'Rae.  In  Gomez  v.  LaxaruSf  the  inference  of  a  co* 
^^"^  suretyship  between  Gomez  and  Clarke,  from  the  circum« 
SfMMi.  stance  that  they  respectively  accepted  and  endorsed  for  the 
accommodation  of  Levy,  was  considered  by  the  Court  as 
repelled  by  the  special  terms  of  the  bond  and  first  mortgage 
to  Clarke.  They  were  for  his  separate  and  particular 
indemnity,  and  not  for  the  security  of  the  debts  generally. 
This  was  thought  to  establish  an  understanding,  that 
Clarke  and  Gromez  were  to  be  responsible,  according  to 
their  legal  liabilities  from  the  order  in  which  their  names 
appeared ;  since  Clarke's  taking  a  security  against  loss  to 
himself  alone  as  endorser,  indicated  that  he  could  not  be 
subjected  to  loss  in  any  other  character.  The  inquiry 
is  not  now  whether  that  construction  was  the  proper  one ; 
but  whether  that  decision,  assuming  it  to  be  on  the  ground 
mentioned,  is  at  points  with  the  previous  case  of  Daniel 
V.  MRae.  That  such  was  the  construction,  is  quite  plain 
from  the  reasoning  of  Judge  Henderson,  and  especially 
from  that  part  of  it,  which  limits  the  operation  of  the 
general  words  in  the  second  deed  to  Lazarus  and  M*Rae, 
by  the  reference  to  the  former  mortgage  to  Clarke.  The 
liability  of  Clarke  as  endorser,  necessarily  converted  the 
liability  of  Gomez  as  acceptor,  into  the  prior  one;  and 
therefore  it  was  held  to  amount  to  a  declaration,  that  tho^ 
persons  should  not  be'  co-securities.  Whether  this  was 
1  right  or  wrong,  it  left  Daniel  v.  M*Rae,  unaffected  in  its 
;  principle ;  which  is,  that  where  nothing  is  said  or  done 
.  inconsistent  with  that  inference,  if  two  persons  put  their 
names  on  paper  for  the  accommodation  of  a  third  person, 
they  are  co-securities,  and  are  liable  without  respect  to 
the  apparent  legal  liabilities,  arising  from  the  order  of 
their  names.  That  the  integrity  of  the  case  of  Daniel  v. 
M'Rae,  was  not  intended  to  be  impeached,  is  clear  from 
the  subsequent  observations  of  the  same  Judges,  who  pro- 
nounced the  opinion  in  that  case.  In  Hatcher  v.  M'Morine, 
3  Dev.  228,  Judge  Henderson  says,  he  is  very  far  from 
being  satisfied  that  the  caseof  DantW  v.  M*Rae  is  wrong. 
Accommodation  paper,  was  almost  unknown  in  this 
state,  previous  to  the  establishment  of  our  banks.    Since 
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that  period,  most  of  the  business  done  in  the  banks,  has  !>»*  18M* 
been  transacted  upon  paper  of  that  description.     And  the    rjcharm 
principle  laid  down  in  the  case  of  Daniel  v.  MRae,  has      Adm. 
been  so  generally  understood  in  this  state  to  be  the  law,     Smiu. 
governing  in  the  case  of  endorsements  and  sureties  on 
accommodation  paper,  that  this  Court  feels  itself  now, 
under  an  imperative  obligation  to  follow  it  as  the  estab- 
lished law.    But,  we  unanimously  take  this  occasion  to 
remark,  that  were  it  res  Integra^  we  could  not  sanction  the  ^ 
principle.    We  should  say,  as  has  been  said  by  the  rest  of  ' 
the  mercantile  world,  that  the  parties  to  accommodation 
paper,  were  to  be  governed  by  the  same  rules,  as  parties  , 
are  governed,  whose  names  are  on  other  or  business  paper.  \ 
Fentum  v.  Pocock,  5  Taunt.  192.    Murry  v.  Judahf  6 
Cowen,  484.    3  Kent's  Com.  86.    The  counsel  for  theV^ 
defendant  contends,  that  if  Daniel  v.  M*Rae  be  law,  this 
case  is  not  within  its  principle ;  that  Richards  must  be 
considered  a  principal,  and  not  a  surety.    We  do  not  think 
80.    The  money  which  Richards  received,  must  be  taken 
as  a  loan  from  Yarbrough,  for  which  Richards  gave  his 
separate  note  to  secure  the  repayment.    The  note  for  five 
hundred  and  eighty  dollars,  which  Yarbrough  drew,  and 
which  was  endorsed,  first  by  Richards,  and  then  taken  by 
Yarbrough  to  the  defendant  for  his  endorsement,  was  evi- 
dence to  the  defendant,  that  it  was  only  for  the  accommo- 
dation of  the  drawer ;  and  that  they,  Richards,  and  the 
defendant,  were  to  be  considered  only  as  endorsers  without 
any  benefit  in  the  avails  of  the  said  note,  after  it  should  be 
discounted  at  Bank.    We  think  the  Court  was  right,  in 
deciding  that  this  case  was  governed  by  Daniel  v.  MRae, 
and  therefore,  that  the  plaintifi'  was  entitled  to  recover. 
Pkr  Curiam.  Judgment  affirmed. 
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Dm.  1834. 


Camp  AARON  CAMP  e.  FRANCIS  a  COXE. 


9, 


CouE.  A  f«]e  of  the  equity  of  redemption  under  an  execution  at  law,  at  the  inatane0 
of  the  mortgagee,  for  his  mortgage  debt,  if  nut  sanctioned  by  the  act  of 
1819  (ch.  830).  The  words  of  that  act  are  general,  but  this  ezceptioo 
arises  necessarily  out  of  the  subject,  and  the  spirit  of  the  act 
Whether  the  act  would  justify  a  sale  by  the  mortgagee  for  any  other  debt, 
9Mert7 

This  was  a  Scire  Facias  to  revive  a  judgment,  and  the 
question  arose  on  the  pleas  of  payment  and  satisfaction. 

On  the  trial  at  Rutherford,  on  the  last  Spring  Circuit, 
before  his  honour  Judge  Seawell,  the  evidence  oflfered 
by  the  defendant  was,  that  he  had  purchased  of  the  plain- 
tiff a  tract  of  land,  for  eight  hundred  dollars,  and  paid 
him  one  half  of  the  purchase  money,  and  to  secure  the 
balance,  had  executed  a  bond  and  mortgage  of  the  land 
purchased ;  that  a  suit  had  been  instituted  by  the  plain- 
tiff upon  the  bond,  judgment  obtained,  and  execution 
issued  and  levied  upon  the  defendant's  equity  of  redemp- 
tion in  the  land ;  that  at  a  sale  under  this  execution^ 
the  sheriff  gave  notice,  that  he  offered  the  land  for  sale 
subject  to  the  plaintiff's  mortgage,  and  that  the  plaintiff 
became  the  purchaser,  for  the  sum  of  three  hundred  and 
four  dollars.  Upon  these  facts,  his  honour  was  requested, 
on  behalf  of  the  defendant,  to  instruct  the  jury,  that  the 
judgment  was  fully  paid  and  satisfied.  This  he  declined 
doing,  but  informed  them,  that  the  facts  proved,  amounted 
to  payment  and  satisfaction  only  pi^^o  tantOf  viz.  the 
amount  of  the  plaintiff's  bid.  The  jury  rendered  a  verdict 
for  the  plaintiff,  for  the  balance  due  upon  the  judgment, 
and  the  defendant  appealed. 

Deveretix,  for  the  defendant. 

Badger,  contra. 

RuFFiN,  Chief  Justice. — The  defendant  raises  in  this 
case  the  same  questions,  which  he  did,  as  plaintiff,  in  the 
suit  which  was  formerly  here.  Coxe  v.  Campf2  Dev.  Rep. 
502.  As  that  case  is  thus  brought  to  my  notice,  I  avail 
myself  of  the  occasion  to  correct  an  inaccuracy  in  the 
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printed  report,  which  gives  to  what  I  said  quite  a  difierent  P"^*^^^* 
nieaiiing  from  that  really  expressed.  I  am  made  to  "  regret"      Camp 
that  there  was  no  contract  between  the  parties,  and  that,     coxi. 
for  that  reason,  the  action  could  not  be  sustained :  where- 
as, my  words  were,  "  I  agree"  that  thers  is  no  contract — 
speaking  in  reference  to  the  previous  opinion  of  the  Chief 
Justice  on  that  point,  and  intending  to  concur  in  it.    I 
certainly  did  not  mean  to  intimate,  that  the  plaintiff  had 
the  legal  right  of  the  case,  if  he  could  get  at  it ;  for  my 
opinion  has  always  inclined  against  the  construction  of  the 
statute,  on  which  that  action  was  founded. 

Since  that  case,  and  indeed  long  before,  various  ques- 
tions that  may  arise  on  the  act  of  1812,  {Rev,  ch.  830), 
and  among  them  this  which  has  arisen,  presented  them- 
selves to  the  minds  of  most  professional  men.  The  mem- 
ben  of  the  Court  are  no  strangers  to  them ;  and  after 
macb  consideration,  concur  unanimously  in  the  opinion, 
that  the  facts  stated  in  the  record  do  not  constitute  a 
4L  defence  at  law,  and,  indeed,  that  the  act  of  1812,  does 
not  authorise  such  a  sale  of  an  equity  of  redemption,  upon 
any  construction  that  can  be  put  upon  it  by  a  Court  of 
law,  or  be  admitted  to  be  just  by  a  Court  of  Equity. 

According  to  the  words  of  the  statute,  the  lands  mort- 
gaged are  not  to  be  sold,  but  the  equity  of  redemption  in 
them.  The  argument  is,  that  when  the  mortgagee  sells 
for  the  very  debt  secured  by  the  mortgage,  that  debt  is 
necessarily  extinguished;  because  the  price  given  must 
be  so  much  over  and  above  the  mortgage  debt,  since  the 
thing  sold  is  the  interest  of  the  debtor  in  the  land,  over 
and  above  that  debt.  This  argument  assumes  that  such 
a  sale  is  within  the  act,  and,  in  its  application  to  this 
case,  that  a  Court  of  law  can  administer  the  act  in  its 
proper*  operation  on  the  equitable  rights  of  the  parties. 
We  deem  both  assumptions  unauthorised. 

The  Court  has  been  always  perfectly  aware  of  the  serious 
evils  and  the  heavy  oppressions  to  the  distressed,  which 
such  a  construction  would  tend  to  produce,  and  indeed 
would  infallibly  produce ;  and  there  was  consequently  a 
nataral  reluctance  to  adopt  it.  But  the  general  words  of 
the  statute  certainly  embrace  all  equities  of  redemption. 
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Dec.  1834.  and  there  is  a  yet  greater  reluctance  felt  by  all  Judges, 
CAMr  to  admit  restrictions  upon  such  general  terms,  if  no  restric- 
Con.  ^^^°  ^  found  in  the  statute  itself.  From  this  cause  has 
arisen  our  whole  difficulty.  Upon  full  consideration,  how- 
ever, it  seems  to  us,  that  a  limitation  arises  out  of  the  act 
itself,  and  from  the  nature  of  the  subject,  as  plainly  as  if  it 
were  expressed  in  so  many  words,  excluding  a  sale  by  the 
mortgagee  for  the  debt  secured  by  the  mortgage* 

The  statute  does  not,  in  the  second  and  third  sections, 
operate,  as  in  the  first,  to  disturb  the  legal  estate.    In  the 
case  of  a  trust,  the  sale  is  of  the  land  itself,  as  if  the  seisin 
was  in  the  ceMui  que  trusty  and  the  seisin  of  the  trustee  is 
divested,  and  transferred  to  the  purchaser.    In  the  case  of 
a  mortgage,  the  land  is  not  sold,  but  only  the  equity,  as  an 
equity.      After  the  sale,  the  legal  title  is  supposed  to  re- 
main as  it  was  before,  and  the  equity  to  subsist  indepen- 
dently, ns  distinct  from  the  freehold.     The  nature  of  the 
interest  sold,  is  not  changed  by  the  sale,  speafing  of  it  as 
a  legal  or  equitable  interest,  as  contradistinguished  from 
each  other.     The  only  change  in  that  respect,  is  simply 
to  make  an  equity,  as  such,  subject  to  legal  process  for  the . 
benefit  of  the  owner's  creditors.    But  the  rights  of  the 
of  the  inter-  Rio^tgagor,  mortgagee  and  purchaser,  as  against  each 
ettwld  ii     other,  in  respect  of  the  former  or  present  ownership  of  the 
by  the^^l^  equity  of  redemption,  are  purely  equitable,  and  consequent- 
ond  or  third  ]y  their  relief  must  be  equitable.    For  these  reasons,  the 

■ection  of        ^  ,  .       .       .  '       t* 

theictof  Statute  IS  most  properly  to  receive  its  interpretation  from 
lights  oT**  ^^^  Court  of  Equity ;  which,  upon  its  own  principles,  must 
the  partiee  determine  in  what  cases  there  is  an  equitable  interest  sus- 
b^fera?*""  ceptible  of  sale,  and  what  efiect  will  be  allowed  there  to  a 
equitable;  sale  by  execution  between  parties  standing  in  the  relation 
the'iutute  ^^^^  ^^*  Upon  the  known  and  clearest  principles  of 
if  toreoieve  equity,  such  a  sale  is  forbidden ;  and  the  question  il),  whe- 
^iJ^S^  ther  that  Court  must  understand  the  legislature  as  abrogat- 
^^^*  ing  those  principles  by  using  general  terms,  when  a 
«iui^.  particular  purpose,  comparatively  consistent  with  those 
principles,  was,  obviously  and  alone,  to  be  effected. 

Before  proceeding  to  take  that  view  of  the  subject,  it 
may  be  proper  to  take  the  narrower  one,  to  which  a  Court 
of  law  is  competent.    From  the  nature  of  an  equity  of  re- 
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demptioDt  althoagh  nothing  at  all  in  the  eye  of  the  common  l>«7- 1834 
law,  it  is  in  equity  the  estate,  and  the  value  of  it  is  mea-      camp 
sured  by  the  value  of  both  the  legal  and  equitable  rights,      p^* 
deducting  the  debt  secured  by  the  mortgage.    It  is  said, 
a  Court  of  law  must  take  notice  of  it,  not  only  as  a  thing 
saleable,  but  also  understand  its  nature,  and  measure  its 
value ;  and,  consequently,  that  the  whole  price  obtained 
for  it,  by  a  sale  under  execution  for  the  mortgage  debt, 
belongs  to  the  mortgagor.    If  the  premises  be  correct,  the 
whole  proposition  must  be  so ;  for  the  conclusion  seems 
rationally  to  follow.    But  the  necessity  for  such  an  infer- 
ence, and  its  absurdity  when  drawn,  prove  that  there  must 
be  a  fallacy  in  the  premises.     The  proposition  supposes 
the  law  to  authorise,  in  this  case,  a  sale  under  vl  fieri  facias, 
without  satisfying,  and  without  the  possibility  of  satisfying, 
any  part  of  the  debt  in  execution,  for  the  thing  is  sold,subr 
ject  still  to  the  payment  of  the  whole  of  that  debt.     The 
sum  levied,  is  thus  to  be  returned  immediately  to  the  per- 
son from  whom  it  was  levied ;  or,  if  necessarily  applied  to 
the  execution,  that  person  is  to  have  an  immediate  legal    • 
right  to  demand  the  same  sum  from  the  plaintiff  or  the  pur- 
chaser.   This  is  a  reductio  adabsurdum,  which  refutes'the 
argument.     Such  an  idle  and  ridiculous  futility  would  be 
altogether  unworthy  of  the  legislature.    The  nature  of  the 
writ  of  fieri  facias,  was  well  understood  by  the  assembly. 
It  is  an  essential  attribute  of  it,  that  the  money  raised  on 
it,  is  in  satisfaction  of  the  debt,  and  is  either  to  be  paid  to 
the  plaintiff,  or  brought  into  Court,  as  his  money.    Unless  Whenever 
the  money  be  applicable  to  the  debt,  the  writ  gives  no  *«'«  wnd« 
authority  to  sell.    On  its  face,  it  is  to  satisfy  the  plaintiff;  not  have 
and  whenever  that  has  been  done,  no  further  sale  can  be  ^if'^^l^^ 
made*    So  in  a  case  where  a  sale  cannot  have  that  efiect,  plaintifi; 
there  cannot  be  a  sale  at  all.    If,  therefore,  from  the  begin-  cM^^iinifcr 
ning,  the  plaintiff  was  to  have  none  of  the  money  arising  no  power  to 
from  this  sale,  from  the  beginning  also  there  was  no  power 
to  sell. 

If  then,  from  the  nature  of  an  equity  of  redemption,  the 
proceeds  of  the  sale  of  it,  cannot,  or  ought  not  to  be  applied, 
in  the  particular  case,  to  the  execution  debt,  the  proper 
inference  is,  not  that  the  statute  alters  the  nature  of  the 
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D«>.  1834.  writ,  and  abrogates  its  ordinary  uses,  but,  rather,  that 
Camf      such  a  case  is  wholly  out  of  the  act];  not  that  the  money 
Q^      raised,  if  property  raised,  shall  not  go  to  the  plaintifl^  or 
that  he,  by  the  act  of  receiving  it,  becomes  reciprocally 
indebted  to  his  debtor  in  an  equal  sum ;  but  that  the  inter- 
est sold,  is  not  legally  the  subject  of  sale. 

If  it  were,  a  Court  of  law  could  not  adjust  the  claims  of 
the  parties.  This  case  states,  indeed,  that  the  judgment 
was  for  the  mortgage  debt.  But  how  can  that  be  ascer- 
tained at  law  ?  It  is  not  stated  as  a  fact  agreed ;  though 
if  it  were  agreed,  it  could  not  alter  the  jurisdiction.  It  is 
stated  as  a  fact  proved.  Now,  it  is  incapable  of  proof. 
In  this  particular  instance,  the  mortgagor  may  know,  that 
he  is  not  entitled  to  any  equitable  deductions,  and  that  the 
judgment  debt  is  the  real  debt.  But  if  the  mortgagee  had 
taken  possession,  and  received  the  profits,  no  credit  could 
be  given  for  them ;  because  in  a  Court  of  law,  the  land 
belongs  to  the  mortgagee ;  and  the  judgment  would  be 
according  to  the  bond.  If,  on  the  trial,  the  Court  was 
incompetent  to  take  those  accounts ;  the  sale  under  execu- 
tion does  not  render  it  less  so.  At  law,  no  deductions  can 
now  be  made,  except  for  the  money  produced  by  the  sale» 
without  contradicting  the  record,  and  making  it  incongru- 
ous on  its  face.  Besides,  the  mortgagee  may  have  been  at 
expense  in  getting  into  possession ;  or  paid  taxes ;  or  made 
other  advances  upon  an  agreement  to  tack ;  or  have  other 
judgments  which  can  be  tacked  without  agreement;  of 
none  of  which  can  notice  be  taken  at  law. 

If,  indeed,  the  efiect  of  the  statute  were  to  deprive  the 
defendant  of  relief  in  equity,  those  inquiries  would  neces- 
sarily be  gone  into  at  law ;  for  there  must  be  a  remedy  for 
every  wrong.  But  a  Court  of  Equity  is  the  proper  tribu- 
nal to  determine,  what  efiect  a  sale  like  this  is  to  have,  as 
well  since  the  statute  as  before.  In  that  Court,  we  think 
it  clear,  it  must' be  held  to  have  no  effect,  upon  any  con- 
struction which  can  be  there  put  on  the  statute. 

The  absurd  anomaly,  arising  out  of  such  a  sale,  from  the 
necessity  at  law  of  applying  the  money  to  the  execution 
for  the  mortgage  debt,  goes  far  to  show  that  the  legislature 
did  not  observe  that  the  case  came  within  their  words. 
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That  the  sale  should  cause  an  immediate  necessity  for  the  P"0'l834. 
parties  to  resort  to  a  Court  of  Equity  to  correct  an  injos-      Caj» 
tice  by  that  very  act  of  sale,  and  yet  that  such  a  sale      q^^^ 
diould  be  intended,  is  not  credible. 

But  it  is  very  clear  to  the  Court  that  the  situation  of  a  *nie  object 

''  of  the  act 

mortgagee  is  not  within  the  mischief  intended  to  be  reme-  of  isis  wu 
died.    The  object  of  the  act  is  not  to  foreclose  mortgages,  ^^^^^^ 
and  make  them  more  efiectual  as  securities  to  the  mortga-  ettate 
gee,  but  to  subject  the  equitable  interest  of  the  mortgagor  ^\^[^^ 
to  the  satisfaction  of  those  of  his  creditors  who  could  not  creditors  of 
before  get  a  security  on  the  premises.     Authorizing  a  sale  gf„^I^^Stto 
of  an  equity  of  redemption,  implies  that  the  thing  pledged  *^®^***? 
is  worth  more  than  the  debt ;  and  the  act  of  making  such  tween  fatm 
a  pledge,  and  thereby  withdrawing  the  thing  from  execu-  J^^^^^ 
tion,  is  regarded,  in  a  degree,  as  a  species  of  fraud  on  the 
general  creditors,  whose  executions  are  thereby  hindered. 
For  such  creditors  the  provision  must,  at  least  in  the  main, 
have  been  meant.     Unless  for  cases  of  that  sort,  can  it  be 
supposed  the  act  would  have  been  passed  at  all  ?   The 
mortgagee  is  not  an  object  of  that  policy.    He  has,  of  his 
own  provision,  a  distinct,  specific,  and  adequate  security. 
It  is  to  be  remembered,  that  he  does  not  sell  the  land,  but 
the  right  in  equity  to  redeem.    Why  should  he  be  allowed 
to  extinguish  that  right,  instead  of  proceeding  on  his  secu- 
rity T    How  can  he  sell  it,  if  less  than  the  debt  be  bid  ? 
For  in  that  case,  if  the  money  is  to  be  applied  to  the  exe- 
cution, the  mortgagor  gets  nothing  for  the  equity; 'and 
there  can  be  no  sale  without  a  price.    But  if  more  is  given 
it  is  still  the  price  of  the  equity,  and  the  mortgagor  may 
look  either  to  the  creditor  or  the  land  to  reimburse  to  him 
the  whole  of  it;  and  necessarily  that  demand,  and  an 
account  of  the  mortgage  debt,  is  to  form  the  subject  of  liti- 
gation in  a  Court  of  Chancery.    Upon  the  idea  that  the 
sale  is  valid,  the  only  relief  to  the  mortgagor  would  be  a 
decree  for  the  money,  the  mortgage  being  foreclosed,    fiut 
as  has  been  already  said,  the  statute  looks  to  a  difforent 
state  of  things.    It  supposes  the  equity  of  redemption  to 
be  amgned  by  the  sale,  and  not  eoctinguished.    We  do  not 
say,  that  a  mortgagee  may  not  buy  at  a  sale  by  another 
creditor.    Indeed  we  take  it  for  granted  that  he  may; 
Vol.  I.  8 


58  IN  THE  SUPREME  COURT 

Dbo.  1834  although  the  effect  is  to  unite  the  legal  and  equitable 
Cam?  estates,  and  thereby  merge  the  latter.  That  is  a  conse- 
0^  quenoe  of  dealings  within  both  the  words  and  spirit  of  the 
statute,  and  whatever  hardships  may  grow  out  of  them,  they 
must  be  borne,  if  there  be  no  fraud  or  actual  oppression. 
It  may  be  also  that  the  mortgagee  may  sell  for  any  other 
debt  except  that  secured  by  the  mortgage ;  but  that  is 
not  entirely  clear.  His  knowledge  of  the  encumbrance, 
and  the  igQorance  of  others,  would  afibrd  a  strong  tempta- 
tion to  sell  oppressively,  that  he  might  buy  the  estate  at  a 
sacrifice ;  and  the  relation  of  the  parties  forbids  the  making 
an  advantage,  for  the  very  reason,  that  it  affi)rds  the  oppor- 
tunity for  making  it.  It  is  true  the  act  extends  to  such  a 
case ;  but  it  is  a  principle  of  equity  to  restrain  or  relieve 
the  iniquitous  use  of  the  most  undoubted  legal  right ;  and 
it  is  one  of  its  first  principles,  in  all  cases  of  sales,  to  ascer- 
tain previously  what  is  the  actual  interest  to  be  sold,  that 
the  competition  may  be  fair,  and  an  adequate  pripe  had. 
Upon  that  ground,  a  sale  under  execution  against  one 
partner  is  enjoined,  until  an  account  be  taken,  and  his  sepa- 
rate interest  shown.  Perhaps  for  this  reason,  the  second 
section  of  the  statute  will  be  found  to  be  practically  impo- 
litic throughout,  and  that  it  would  be  better  to  apply  in  the 
first  instance  to  a  Court  of  Equity  to  redeem,  or  to  sell  the 
estate ;  and  that,  at  any  rate,  it  will  be  the  duty  of  the 
Court  to  treat  a  purchase  by  the  mortgagee  at  an  under 
value  as  a  furth^  advance  of  money  on  the  security  of  the 
estate.  But  upon  those  points,  the  present  question  does 
not  call  for  an  opinion ;  and  it  is  not  intended  to  express 
any.  They  are  alluded  to,  only  for  the  purpose  of  show- 
ing that,  if  two  opinions  can  be  entertained  upon  them,  a 
most  cogent  argument  arises  against  a  construction,  that  a 
sale  may  be  made  at  law  for  the  mortgage  debt.  It  would 
not  only  open  the  door  for  oppression,  and  invite  to  it, 
but  such  a  sale  is  in  every  case  against  the  contract  of  the 
As  Conrta  parties,  as  understood  in  a  Court  of  Equity.  That  Court 
nlievir^^  relieves  even  against  agreements,  between  persons  in  a 
•giainst  fiduciary  relation,  upon  a  principle  of  policy,  to  prevent 
2f^J^^^  frauds,  much  more  ought  it  to  protect  one  person,  in  the 
penoiM  in    power  of  another,  from  loss  by  the  use  of  a  legal  advan- 
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tage,  contrary  to  the  agreement.    The  contract  here  was,  P'Q'  ^^M. 
that  the  mortgagee  might  redeem.    Will  the  Court  allow      Camp 
the  mortgagor  to  cut  him  off  from  that  equity  at  short  hand?      q^ 
Such  a  position  cannot  be  tolerated,  nor  could  the  legisla-  a  fiduciarr 
ture  have  intended  it.    The  act  did  not  mean  to  interfere  ffJ*t«»i» 
with  the  stipulations  of  the  parties,  as  they  might  affect  to  praveni 
them,  either  at  law  or  in  equity.    It  designed  to  prevent  ~  fijjj*" 
a  mischief  to  other  persons,  who  were  strangers  to  those  porchai- 
stipulations.    A  sale  for  a  debt  uncertain  in  its  amount,  "^^^  ^ 
and  upon  which  a  clear  legal  title  is  not  passed  to  any  bid-  redemptkn 
der,  but  the  mortgagee  himself,  must  be  in  every  case  a  dis-  ^^^  g^le, 
advantageous  sale ;  such  an  one  as  a  mortgagee  ought  not  f"^^!^* 
to  make.    If  he  is  not  satisfied  with  his  security,  the  mort-  in^tbero. 
gagor's  person  and  other  property  are  open  to  him.     Let  ^^  yj^ 
him  resort  to  them ;  but  against  the  estate  on  which  he  and  the 
has  taken  a  security,  he  ought  not  to  act,  but  upon  the  ^J^lSSd'Sr* 
feoting  of  that  security,  and  according  to  its  terms  in  their  the  md- 
established  sense.  ^^ 

Many  cases  might  be  stated  as  strong  instances  of  the 
bad  faith  of  such  a  course.  There  is  an  act  passed  in  1822, 
(Taylor's  Rev.  eh,  1172,)  which  is  a  part  of  this  system, 
and  to  be  considered  in  connexion  with  the  act  of  1812. 
By  it  the  legal  right  of  redemption  may  be  sold;  that  is  to 
say,  the  right  of  paying  the  debt  before  a  forfeiture.  Sup- 
pose a  debt  due  upon  several  bonds  payable  on  different 
days,  and  the  whole  secured  by  a  mortgage,  in  which  the 
day  of  payment  is  that  on  which  the  last  bond  falls  due. 
Is  it  possible  that  the  creditor  can  foreclose  by  execution 
for  the  debt  in  the  first  bond,  before  the  others  become 
payable  7  It  cannot  be  supposed,  the  debtor  would  have 
given  a  mortgage  with  a  shorter  day  of  payment ;  and  yet 
the  creditor  would  defeat  him  in  the  very  point  which 
formed  the  inducement  to  the  deed. 

The  confusion  too,  in  which  the  Court  would  be  involv- 
ed, would  be  inextricable.  In  the  case  just  stated,  suppose 
upon  the  judgment  for  a  part  of  the  mortgage  debt,  a  sale 
of  a  part  of  the  mortgaged  property.  By  what  rule  is  the 
burden  on  the  respective  parts  to  be  adjusted  ?  Upon  what 
principle  is  the  redemption  of  the  one  part  to  be  refused, 
and  the  other  decreed  ?    Or,  however  large  the  property. 
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^^'  ^^^  must  the  whole  equity  of  redemption,  as  an  entire  thing* 
Camf  be  sold  for  a  trifling  debt,  and  thus  aggravate  the  hard* 
CojQ^      ships  to  the  utmost  extent  7 

But  it  may  be  said,  third  persons  may  purchase,  and  be 
deceived.  Such  a  purchase,  at  a  sale  purporting  to  be  of 
the  land,  and  without  notice  of  the  mortgage,  stands  on  its 
own  distinct  equity.  At  a  sale,  under  the  statute,  that  is* 
of  the  equity  of  redemption,  there  can  be  no  want  erf* 
notice ;  and  the  purchaser  must  take  care  to  inquire  for 
the  evidences  of  the  debt.  At  all  events,  the  injury  could 
not  be  great ;  for  the  land  would  at  least  be  a  security  for 
his  purchase  money. 

These  reasons  force  the  conviction  on  our  minds,  that  a 
sale  by  the  mortgagee,  for  the  debt  secured  by  mortgage, 
can  derive  no  sanction  from  the  statutes.  The  cases 
within  its  purview  are  those,  in  which  the  application  <^ 
the  money  raised  upon  the  execution,  to  that  debt,  (as  is 
necessarily  the  case  at  law)  does  not  of  itself  alter  the  en« 
cumbrance,  and  thereby  render  the  equity  of  redemption 
more  valuable  than  it  was,  the  instant  before,  at  the  sale. 
This  cannot  be  avoided,  unless  by  treating  such  a  sale  as 
substantially  one  of  the  land  itself,  which  none  can  pretend 
the  statute  allows.  We  think,  in  fine,  that  the  act  is  to 
be  read,  as  if  such  sales  by  the  mortgagee  were  expressly 
excepted. 

Consequently  the  defendant  has  paid  nothing,  much  less 
the  whole  debt.  The  payment,  which,  at  law,  has  been 
apparently  made,  will  be  treated  properly,  when  he  shall 
apply  for  redemption  to  that  tribunal,  which  can  strip  the 
case  of  its  formal  legal  vestments,  and  administer  exact 
justice  according  to  real  rights,  which  can  there  be  seen. 

It  is  gratifying  to  be  confirmed  in  the  conclusion  arrived 
at  upon  general  principles  applied  to  the  provisions  of  the 
statute,  by  an  adjudged  case  in  point,  which  has  been 
since  found.  In  Atkins  v.  Sawyer^  I  Pick.  Rep.  351,  the 
Supreme  Court  of  Massachusetts  held,  upon  a  similar 
statute,  that  for  the  debt  secured  by  mortgage,  the  nx>rt« 
gagee  could  not  sell  the  equity  of  redemption,  although 
another  creditor  might,  and  also  the  mortgagee  for  another 
debt.    To  a  bill  for  redemption,  the  sale  and  statute  wera 
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pleaded,  bat  the  plea  was  overruled,  and  the  mortgagor  Iho,  1884. 
let  ia  to  redeem.  ^ 

Phr  Curiam.  Judgment  affirmed.  «• 

COZK. 


JOS£PH  WILLIAMS  ».  WINSTON  SOMERS. 

Where  apenon  had  been  elected  clerk  of  the  Superior  Court,  under  the  act 
of  1832,  c.  3,  and  at  the  proper  time,  had  tendered  his  bonds  which  htA 
been  accepted  by  the  Court,  and  he  inducted  into  office,  while  the  fermer 
derk  waa  present  in  Court,  cognizant  of  what  was  gwag  on,  and  did  not 
object  thereto,  but  actually  surrendered  up  the  office  and  records  to  the  new 
derk  in  term  time,  and  retired  from  the  performance  of  the  duties  of  the 
oflice  ibr  twelve  months  thereafler ;  It  was  held,  that  such  conduct  in  the 
old  dark,  amounted  to  a  surrender  of  his  office  to  the  Court,  and  justified 
the  reception  and  induction  into  office  of  the  newly  elected  derk. 

At  Surry»  on  the  last  Circuit,  before  his  honour  Judge 
Martin,  the  plaintiff  filed  an  information,  in  the  name  of 
the  Attorney  General,  in  the  nature  of  a  quo  warranto, 
founded  upon  the  following  affidavit : 

«  State  of  North  Carolina.     }   Superior  Court  of  Law. 
Surry  county.  >       f!?/'"'*''  ^^'"^' 

**  The  affidavit  of  Joseph  Williams,  who  states  that  he 
was  duly  appointed  clerk  of  the  Superior  Court  of  law  for 
the  county  of  Surry  aforesaid,  at  the  March  Term  of  the 
said  Court  in  the  year  1807 ;  that  he  properly  qualified 
and  gave  bond  and  security  for  the  discharge  of  his  official 
duties  as  required  by  law,  and  that  he  has  regularly  given 
bond  and  security  agreeably  to  the  provisions  of  the  vari- 
ous acts  of  assembly,  from  that  time  up  to  March  Term, 
1834;  that  in  1832  the  legislature  of  North  Carolina 
passed  a  law  changing  the  mode  of  electing  the  clerks  of 
the  several  Superior  and  County  Courts  within  this  state, 
and  vesting  the  same  in  the  free  white  men  entitled  to  vote 
for  members  of  the  House  of  Commons  of  the  General 
Assembly ;  that  under  that  law  an  election  v^as  held  in  the 
county  of  Surry,  on  the  second  Thursday  in  August  1833, 
and  he  supposes  the  sheriff  returned  that  one  Winston 
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Dbo.  1834.  Somers  was  daly  elected ;  that  at  the  September  term  of 
WixxiAMB  the  said  Superior  thereafter,  while  the  official  bonds  of  this 
*'  affiant  were  in  full  force  and  efl^t,  the  said  Winston 
Somers  appeared  in  Court,  and  usurped  and  took  upon 
himself  the  discharge  of  the  duties  of  the  clerk  of  the 
Superior  Court  aforesaid,  thereby  ejecting  this  affiant  from 
the  said  office,  to  his  great  oppression  and  damage,  and  in 
utter  disregard  of  the  established  laws  of  the  land.  This 
affiant  further  states,  that  at  the  time  the  said  Somers  took 
possession  of  the  books  papers  and  records  of  the  said  office 
he  (this  affiant)  stated  to  him  (the  said  Somers)  that  he  did 
not  resign  his  office  as  clerk  of  the  said  Superior  Court, 
and  that  if  the  act  of  1833,  chap.  2,  was  decided  to  be 
unconstitutional,  he  should  contend  for  his  office  together 
with  all  the  fees  that  had  accrued  in  the  mean  time. 

Jo.  Williams:' 

Sworn  to  before  the  Hon'ble 
Jambs  Martin,  Judge. 

To  this  information  Winston  Somers  filed  the  following 
pleas :  "  Defendant  by  way  of  plea  to  the  application  of 
Joseph  Williams  to  be  reinstated  in  the  office  of  clerk  of 
the  Superior  Court  of  said  county  saith,  that  he  did  not 
usurp  and  take  upon  himself  the  discharge  of  the  duties  of 
said  office  contrary  to  law,  nor  in  any  wise  eject  the  said 
Joseph  from  the  same ;  that  under  the  act  of  1832,  pre- 
scribing the  method  of  electing  the  clerks  of  the  Superior 
and  County  Courts  in  this  state,  the  said  Joseph  Williams 
and  defendant,  became  candidates  for  the  office  aforesaid, 
and  so  continued  up  to  the  election  in  August,  1833,  when 
defendant  obtained  a  majority  of  the  votes  duly  given  at 
the  said  election,  and  was  declared  elected  by  the  proper 
authority ;  and  during  the  canvass  the  said  Joseph  declar- 
ed, he  would  abide  and  be  content  with  the  decision  of  the 
people,  and  so  expressed  himself  after  the  contest.  That 
at  September  term  of  this  Court  next  after  the  election 
aforesaid,  defendant  appeared  in  Court,  tendered  the 
bonds  required  by  law  to  the  presiding  Judge,  by  whom 
they  were  accepted,  and  before  whom  they  were  proved, 
whereupon  he  took  the  necessary  oaths  of  office,  all  which 
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yniU  appear  by  reference  to  the  records  of  said  Court,  and  Bnb  1834. 
to  all  which  proceeding  the  said  Joseph  made  no  opposition  Willum 
though  then  present  in  Court ;  and  further,  that  on  Mon- 
day of  September  term  aforesaid,  after  defendant  had 
tendered  his  bonds,  the  said  Joseph  called  on  defendant, 
took  him  into  the  clerk's  office  in  the  Court-house, 
surrendered  to  him  the  books  and  papers  appertaining  to 
said  office,  and  took  u  receipt  from  defendant  for  the  same, 
in  the  following  words  and  figures:  'Surry  County,  Sep- 
tember  the  2nd,  1833, 1  Winston  Somers  have  received 
all  the  papers  that  are  in  the  Superior  Court  office  at  this 
time  from  Joseph  Williams  late  clerk — W.  Somers,'  the 
body  of  which  receipt  is  in  the  proper  hand-writing  of 
the  said  Joseph ;  that  defendant  bath  continued  without 
molestation  to  hold  said  office,  and  with  fidelity  discharged 
the  duties  of  the  same  from  the  time  aforesaid  up  to  this 
time ;  that  he  hath  paid  fees  to  the  said  Joseph,  and  the 
said  Joseph  hath  recognised  defendant  as  clerk  of  said 
Court,  by  signing  a  receipt  to  him  in  that  character,  and 
therefore,  defendant  pleads  that  the  said  Joseph  hath  sur- 
rendered, resigned  and  vacated  said  oflice,  and  he  prays, 
&c.  For  further  plea  defendant  states,  that  the  clerks 
of  the  several  Courts  in  this  state,  are  bound  annually  to 
execute  and  tender  the  several  bonds  by  law  required  to 
the  presiding  Judge,  and  that  the  said  Joseph  hath  not 
complied  with  the  law  in  such  case  provided,  whereby  and 
by  virtue  of  an  act  in  such  cases  made,  he  hath  forfeited 
said  office,  and  defendant  prays,  &c." 

To  this  'plea,  the  plaintiff  demurred,  which  his  honour 
pro  format  sustained,  overruled  the  plea  and  adjudged  that 
the  defendant  be  removed  from  office  and  the  plaintiff  be 
reinstated,  whereupon  the  defendant  appealed. 

Devereuxs  for  the  defendant. 

Badger,  contra. 

RuFFEif ,  Chief  Justice.— The  attention  of  the  Court  was 
not  called  by  the  counsel  to  the  form  in  which  this  pro- 
ceeding is  brought  forward ;  and  thence  it  is  supposed, 
that  the  object  of  the  parties  is  to  obtain  a  decision  upon 
the  merits  of  the  controversy.    The  Court  will  therefore 
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Dw.  1834.  proceed  to  consider  the  merits :  premising  only,  that  it 
WuLUAMB  must  not  be  inferred  therefrom,  that  the  particular  remedy 
**  adopted  in  this  case,  is  either  approved  or  disapproved 
here. 

By  the  general  demurrer,  the  matters  of  fact  set  forth  ia 
the  plea,  are  admitted  to  be  true.  In  the  opinion  of  the 
Court,  those  facts  do  amount  fully  to  a  vacating  of  the 
office  of  clerk  by  Mr.  Williams.  Reliance  is  not  much 
placed  on  the  transactions  between  that  gentleman  and 
Mr.  Somers  in  private ;  for  the  old  clerk  could  not  by  his 
own  act  merely,  confer  a  right  on  another,  to  an  office  con- 
cerning the  administration  of  the  law.  But  as  the  office 
is  of  that  character,  and  as  the  discharge  of  the  duties  by 
the  officer  himself,  or  through  a  deputy  in  term  time,  was 
indispensable  to  the  despatch  of  business,  the  withdrawal 
of  Mr.  Williams  from  the  discharge  of  those  duties,  and  the 
withholding  from  the  knowledge  of  the  Court  all  claim  to 
the  office  itself,  fully  warranted  the  Court  to  admit  another 
person.  The  mere  absence  from  Court  at  a  particular 
time  would  not  authorise  a  judgment  of  amotion ;  nor  could 
another  person  be  appointed  and  inducted  fully  into  office, 
upon  the  score  of  his  predecessor's  misdemeanor  in  office 
without  such  a  judgment.  But  as  this  gentleman  was 
personally  present,  and  cognizant  of  what  was  going  on, 
and  that  a  new  clerk  was  about  being  admitted,  and  his 
admission  stated  of  record  as  an  induction  generally  into 
the  office,  his  silence  is  a  tacit  approbation  of  the  act  of  the 
Court ;  and  if  that  act  be  otherwise  unwarranted,  it  is 
confirmed  and  rendered  valid  as  against  him,  by  and  upon 
his  own  consent.  The  abandonment  of  the  office  is,  at  all 
events,  conclusively  to  be  inferred  from  those  facts,  in  con- 
nexion with  the  subsequent  failure  to  give  or  tender  official 
bonds.  That  failure  might  not  prejudice  a  person  removed 
by  a  decision  of  the  Court  against  his  will,  and  upon 
objection  made;  although  by  statute,  the  failure  to  renew 
his  bonds  is  a  forfeiture  of  office.  That  must  mean  a  per- 
son who  is  de  facto  clerk ;  because  from  such  only  is  a 
security  useful,  and  one  cannot  be  required  to  tender  bonds 
as  clerk  to  a  Court,  which  denies  that  he  is  clerk,  and 
therefore  would  not,  and  could  not  take  his  bond.    But 
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that  eircmRstanoe  is  of  force  here,  as  it  gives  a  character  IH«.  1884, 
to  the  coodact  of  the  party  himself,  in  the  first  instance.  Williams 
If  he  had  urged  to  the*  Court  his  right,  as  he  says  he  re-  g^, 
served  il!  in  the  surrender  to  the  defendant,  his  situatbn 
would  be  entirely  different ;  no  matter  vrhat  disposition 
the  Court  had  made  to  his  objection.  A  removal  of  him 
either  by  an  express  order,  or  by  implication  from  the 
admission  of  another,  v?ouId  have  bcMen  unlav^ul  and 
wrongful ;  and  he  would  be  entitled  to  restoration.  But 
after  declining  in  open  Court,  and  not  at  the  instance  of 
the  Court,  to  act  in  the  ofiice ;  after  seeing  without  objec- 
tion the  Court  confer  on  another  the  same  office,  which  the 
interests  of  the  public  essentially  required  to  be  filled  by 
some  person ;  after  delivering  up  the  office  and  records  in 
term  time  to  the  person  thus  appointed ;  and  after  a  non- 
user  of  the  office  for  twelve  months  next  succeeding ;  it  is 
too  late  now  to  say,  that  he  did  not  yield  it  up  to  the  pub- 
lic, there  represented  by  the  Court.  The  judgment  of 
the  Superior  Court  is  therefore  reversed,  and  judgment  for 
the  defendant  on  the  plea  and  demurrer. 
Pbr  Curiam.  Judgment  reversed. 


DEN  ex  dem.  DARLING  BELK  et  aL  «.  JOHN  B.  LOVE. 

Where  the  rabject-matter  of  a  coDTsyanoe  is  completely  identified  by  its  name, 
by  its  localities,  and  by  certain  other  marks  of  description,  the  addition  of 
another  particular  which  does  not  apply  to  it,  nor  to  any  thing  else,  will  not 
avoid  the  conveyance,  bat  will  be  rejected  as  having  been  inserted  through 
misapprehension  or  inadvertence. 

Under  the  third  article  of  the  treaty  of  1819,  between  the  United  States  and 
the  Cherokee  Indians,  the  particolar  Indians,  residing  within  the  limits  of 
North  Caxolina,  to  whom  reservations  in  fee  simple  were  made,  had  a  right 
to  alienate  the  tracts  reserved  as  they  thought  proper,  prior  to,  and  independi 
ent  o(  any  act  of  the  state  legislature. 

The  condition  annexed  to  the  reservations  under  this  article  does  not  require 
a  perpetual  residence  on  the  tracts  reserved,  but  only  a  notification  of  an 
imifnt  to  reside,  whiclt  is  a  condition  precedent,  and  when  complied  with,  the 
estate  becomes  absolute. 

Bat  if  this  were  otherwise,  an  individual  could  not  treat  the  estate  as  at  an 
end,  befitre  the  state  shall  enforce  a  fiir&itnre  for  the  breach  of  the  condition. 

Ejectment  for  a  tract  of  land  in  Hayv^ood  county,  tried 
Vol.  I.  9 
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llKfclSM.  before  his  honour  Judge  Martin,  at  Burke,  on  the  last 
Bilk  Circuit.  The  plaintiff  produced  in  evidence  a  deed  from 
j2^  Yonah  alias  Big  Bear  to  the  ancestor  of  the  lessors,  dated 
Ist  November,  1819,  \?hich  was  in  fact,  according  to  the 
testimony  of  the  subscribing  witness,  executed  and  deliver- 
ed on  the  1st  day  of  November,  1820.  They  also  proved 
that  Yonah  was  a  Cherokee  Indian,  mentioned  in  the 
treaty  of  the  27th  of  February,  1819,  as  entitled  to  a  reser- 
vation ;  and  produced  a  survey,  plat  and  certificate  of  the 
land  mentioned  in  the  declaration,  made  in  pursuance  of 
the  treaty  in  May,  1820.  They  also  produced  a  deed  from 
Yonah  to  the  defendant,  dated  8th  of  September,  1884, 
covering  the  same  lands,  and  proved  the  defendant  to  be  in 
possession  thereof,  and  that  in  1825-6,  Yonah  died  without 
heirs.  The  deed  under  which  the  plaintiffs  claimed, 
after  reciting,  "  that  a  reservation  in  fee  simple  of  six 
hundred  and  forty  acres  of  land,  was  allotted  and  reserved 
to  the  said  Yonah  alias  Big  Bear,  as  a  perpetual  inheri-- 
tance,  including  his  improvements  whereon  he  now  lives 
and  has  resided  for  some  time  past;  situate,  lying  and 
being  on  both  sides  of  Tuckaseejah  river,  and  including 
an  old  town  called  Tuckaleechy,"  conveys  ^  the  aforesaid 
reservation  of  six  hundred  and  forty  acres  of  land,  situate 
as  aforesaid,  hereafter  to  be  laid  off,  and  ran  and  marked 
according  to  the  provisions  and  stipulations  of  said  treaty, 
with  the  appurtenances  and  hereditaments  thereunto  be- 
longing and  appertaining,  with  all  and  singular  the  right, 
title,  interest,  property,  claim  and  demand  whatsoever  of 
him,  the  said  Yonah  alias  Big  Bear,  as  well  from  his  ori- 
ginal right  of  inheritance  of  perpetual  occupancy,  as  one 
of  the  chiefs  of  his  nation,  as  his  right  acquired  from  the 
United  States  by  the  reservation  aforesaid."  The  defend- 
ant objected  that  the  description  in  the  deed  to  the  ances- 
tor of  the  plaintiff's  lessors  was  vague,  uncertain  and 
insufficient  to  pass  the  title  of  the  land  set  forth  in  the 
declaration,  and  that  this  defect  could  not  be  supplied  or 
explained,  but  his  honour  overruled  the  objection.  He 
then  objected  that  before  the  act  of  1820,  {Rev.  ch.  1062) 
Yonah  had  no  right  to  sell  his  reservation  in  fee  simple, 
and  that  no  title  passed  by  the  deed  to  the  ancestor  of  the 
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plaiBtifT's  lessors.    This  objection  was  also  overruled,  and  Pro- 1834. 
a  verdict  being  found  for  the  plaintiff  the  defendant  ap-      Belk 
pealed. 

Pearson^  for  the  defendant 

Badger f  contra. 

Gaoton,  Judge. — ^The  appellant  in  this  case  contends 
that  the  judgment  below  should  be  reversed,  and  a  venire 
de  novo  awarded  because  of  error  in  the  Judge,  in  over- 
ruFir^  certain  legal  objections  taken  on  the  trial  to  the  title 
of  the  lessors  of  the  plaintiff.  These  objections  are,  first, 
that  the  description  in  the  deed  of  Yonah,  or  the  Big  Bear, 
to  the  ancestor  of  the  lessors  was  vague,  uncertain  and 
insufficient  to  pass  the  land  described  in  the  declaration, 
and  that  this  defect  could  not  be  supplied  nor  explained : 
2ndly,  that  at  the  time  of  the  delivery  of  the  said  deed, 
Yonah  had  no  right  to  sell  in  fee  simple,  and  that  no  title 
passed  thereby.  To  enable  us  to  form  a  correct  judgment 
upon  these  alleged  errors,  it  is  necessary  to  examine  the 
stipulations  of  the  treaty  between  the  United  States  and 
the  Cherokees  affecting  the  land  in  question,  the  proceed- 
ings under  that  treaty  on  the  part  of  Yonah  and  the  officers 
of  the  United  States,  and  the  acts  of  our  state  legislature 
in  relation  to  the  subject-matter  of  the  treaty. 

Previously  to  the  27th  of  February,  1819,  the  tract  of 
land,  which  is  the  subject  of  the  present  controversy,  with 
a  large  territory  around  it,  was  a  part  of  the  domain  of 
North  Carolina,  subject  however  to  the  right  of  the  Che- 
rokee Nation  to  occupy  and  enjoy  it.  On  that  day  articles 
of  convention  were  agreed  upon  between  the  secretary  at 
war,  acting  on  the  part  of  the  President  of  the  United 
States,  and  certain  chiefs  and  headmen  of  the  nation; 
which  articles  of  convention  were  submitted  to  the  Senate 
of  the  United  States,  as  a  treaty,  and  on  the  10th  of  March, 
1819,  were,  with  the  advice  and  consent  of  the  Senate, 
accepted,  ratified  and  confirmed  by  the  President.  By 
the  first  article  of  this  treatv,  the  Cherokee  Nation  cedes 
to  the  United  States  all  their  lands,  lying  north  and  east 
of  a  certain  line,  which  takes  in  this  territory.  By  the 
second  article,  the  United  States  agree  to  pay,  accordiog 
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PipC'1834  to  the  Stipulations  of  a  former  treaty  of  the  8th  of  July, 
Belk  1817,  for  ail  improvements  on  the  land  lying  within  the 
Ij^j^  ceded  country,  which  add  real  value  to  the  land ;  and  do 
agree  also  to  allow  a  reservation  of  six  hundred  and  forty 
acres  to  each  head  of  any  Indian  family,  residing  within 
the  ceded  territory,  (those  who  enrolled  themselves  for 
removal  to  the  Arkansas  excepted)  who  chose  to  become 
citizens  of  the  United  States  in  the  manner  stipulated  in 
the  treaty  of  July,  1817. 

By  the  third  article,  it  is  declared  as  follows, ''  It  is  also 
understood  and  agreed  by  the  contracting  parties,  that  a 
reservation  in  fee  simple  of  640  acres  square  (with  the  ex- 
ception of  Major  Walker's,  which  is  to  be  located  as 
hereinafter  directed),  to  include  their  improvements,  and 
which  are  to  be  as  near  the  centre  thereof  as  possible, 
shall  be  made  to  each  of  the  persons  whose  names  are 
inscribed  in  the  certified  list  annexed  to  this  treaty,  all  of 
whom  are  believed  to  be  persons  of  industry,  and  capable 
of  managing  their  property  with  discretion,  and  have  with 
few  exceptions  made  considerable  improvements  on  the 
tracts  reserved.  The  reservations  are  made  on  the  condi- 
tion that  those  for  whom  they  are  intended  shall  notify  in 
writing  to  the  agent  for  the  Cherokee  Nation,  within  six 
months  after  the  ratification  of  this  treaty,  that  it  is  their 
intention  to  reside  permanently  on  the  land  reserved.'^ 

Among  the  persons  whose  names  are  inscribed  on  the 
list  annexed  to  the  treaty,  are  "  Yonah  or  Big  Bear,"  and 
*'  Richard  Walker,"  and  these  are  the  only  ones  residing 
within  the  limits  of  this  state.  On  the  16th  of  May,  1820, 
the  commissioner  and  surveyor  made  out  and  issued  to 
Yonah  a  proper  certificate  of  survey  of  his  reservation  of 
640  acres,  corresponding  with  the  definite  metes  and 
boundaries  of  the  tract  set  forth  in  the  declaration.  By 
a  deed  of  bargain  and  sale,  bearing  date  the  Ist  of  Novem- 
ber, 1819,  but  delivered  the  Ist  November,  1820,  Yonah 
conveyed,  or  pretended  to  convey  in  fee  simple  to  the 
ancestor  of  the  plaintiflf's  lessors,  '<  a  reservation  in  fee 
simple  of  640  acres  of  land,  allotted  and  reserved  to  the 
said  Yonah,  by  the  treaty  between  the  United  States  and 
the  Cherokee  Nation,  as  a  perpetual  inheritance,  including 
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his  improTements,  whereon  he  now  lives,  and  has  resided  IHdo-  1934 
for  some  time  past,  situate,  lying  and  being  on  both  sides      bklk 
of  Tuckaseejah  river,  and  including  an  old  town  called      J^ 
Tuckaleechy ; — the  aforesaid  reservation  of  640  acres  of 
land  situate  as  aforesaid,  hereafter  to  be  laid  off,  and  run 
and  marked  according  to  the  provisions  and  stipulations  of 
said  treaty,  with  the  appurtenances  and  hereditaments 
thereunto  belonging,  and  all  and  singular  the  right,  title 
interest  and  property  of  him,  the  said  Yonah,  as  well  from 
his  original  right  of  inheritance  of  perpetual  occupancy, 
as  one  of  the  chiefs  of  said  nation,  as  his  right  acquired 
from  the  United  States,  by  the  reservation  aforesaid/'  On 
the  8th  of  September,  1824,  Yonah,  by  deed  of  bargain 
and  sale  conveyed  or  pretended  to  convey  to  the  defen- 
dant the  tract  of  land,  according  to  the  metes,  marks  and 
boundaries  as  set  forth  in  the  certificate  of  survey,  and  in 
1825  or  1826  he  died  and  left  no  heirs.    At  the  first  ses- 
sion of  the  legislature  of  North  Carolina,  afler  the  treaty, 
held  in  the  winter  of  1819,  an  act  was  passed,  providing 
for  the  survey  and  sale  of  the  lands  recently  acquired  by 
treaty  from  the  Cherokee  Nation.     In  this  act  nothing  is 
said  with  respect  to  the  reservations.    In  the  winter  of 
1820,  an  act  was  passed  authorising  the  sale  of  so  much 
of  the  lands  lately  acquired  by  treaty  from  the  Cherokee 
Indians  as  have  been  surveyed,  and  remain  unsold ;  and 
at  the  same  session  another  act,  whereby  it  was  declared, 
"  that  it  shall  not  be  lawful  for  any  white  man  to  buy, 
rent,  lease  or  cultivate  any  of  the  lands  reserved  to  the 
Cherokee  Indians  by  the  late  treaties  in  1817  and  1819, 
nor  to  act  as  agent,  attorney,  or  trustee,  in  buying,  rent- 
ing, leasing  or  cultivating  such  lands,  and  any  persons 
violating  the  provisions  of  this  act,  shall  forfeit  9500,  to  be 
recovered  in  any  Court  having  cognizance  of  the  same, 
the  one  half  to  any  person  suing  for  the  same,  and  the 
other  half  to  the  state ;  provided,  nevertheless,  that  this 
act  shall  not  extend,  or  be  construed  so  as  to  prevent 
Richard  Walker  and  the  Big  Bear  from  managing  the 
lands  allotted  to  them,  as  they  think  proper."    In  1821, 
the  legislature  passed  an  act,  exempting  from  the  restric- 
tions and  penalties  of  the  preceding  act,  persons  who  have 
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l)Bo.l^M'  purchased  from  the  state  lands  reserved  for  Cherokee 
Bblk  Indians,  and  who  have  bought  out  or  may  buy  out  the 
X^  right  of  the  Indians  thereto ;  and  also  another  act  autho- 
rising further  sales,  and  directing  the  commissioner  for 
that  purpose  appointed,  to  ascertain  and  report  to  the 
treasurer  the  sections  of  land  in  dispute  between  Indians 
claiming  under  the  treaties,  and  persons  who  have  pur- 
chased from  the  state ;  ordering  the  treasurer  thereupon 
to  forbear  from  collecting  the  bonds  of  such  purchasers, 
until  the  controversy  shall  be  decided  by  the  proper  trt* 
bunal,  and  directing  him  further  to  refund  the  purchase 
money  and  interest  to  such  persons  as  may  be  ejected  by 
the  Indians.  In  1823,  24,  25, 26  and  27  acts  were  passed 
appointing  commissioners  to  contract  for  the  purchase  by 
Ihe  state  from  the  Indians  of  the  tracts  to  which  it  may  be 
believed  they  have  a  good  title  under  the  treaty,  ratifying 
certain  contracts  of  purchase  made  accordingly  by  the 
commissioners,  giving  relief  to  purchasers  from  the  state 
when  the  tracts  bought  shall  appear  to  have  been  materi- 
ally interfered  with  by  Indian  reservations,  directing  that 
no  reservation  secured  by  treaty  to  any  Indian  shall  be 
surveyed  or  sold,  and  appointing  a  new  commissioner  to 
inquire  into  the  rights  of  certain  tracts  claimed  by  indivi- 
duals of  the  Cherokee  Nation,  under  the  provisions  of  the 
treaties  of  1817  and  1819,  and  authorising  the  commis- 
sioners to  contract  for  the  purchase  of  such  of  those  tracts 
as  he  believes  the  said  Indians  have  a  good  title  to. 

In  support  of  the  first  objection  which  was  taken  below 
to  the  plaintiff's  recovery,  it  has  been  argued  here  on  the 
part  of  the  appellant,  that  the  deed  from  Yonah  to  Belk, 
cannot  pass  an  estate  in  the  land  described  in  the  survey 
and  declaration  in  ejectment,  in  the  first  place,  because  it 
does  not  purport  to  convey  that  estate  such  as  it  was  after 
it  had  become  definite  and  complete  by  the  survey,  but 
only  his  right  to  a  reservation  of  six  hundred  and  fi>rty 
acres  under  the  treaty,  before  that  right  had  become  an 
estate  in  a  particular  and  defined  tract;  and  secondly, 
because  the  land  described  in  that  deed  does  not  appear, 
and  could  not  by  the  Court  be  declared  to  be,  the  same 
with  that  set  forth  in  the  survey  and  the  declaration  of 
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ejectment.    The  Court  is  of  opinion  that  the  first  part  of  Dso>i834, 
tbis  objection  cannot  be  sustained.  Bilk 

It  is  admitted  on  all  hands  that  a  deed,  if  it  operates  at  jj^ 
all,  must  operate  upon  the  subject-matter  of  it,  such  as  it 
is  at  the  time  of  delivery.  When  this  deed  was  delivered, 
Yonah,  for  the  purposes  of  this  argument,  must  be  assumed 
to  have  been  the  owner  in  fee  simple  of  the  particular  tract 
of  640  acres  described  in  the  survey.  The  title  to  this 
tract  he  derived  primarily  from  the  reservation  or  grant 
in  his  favour  contained  in  the  treaty  of  1819,  and  com- 
pleted by  the  survey  made  in  pursuance  of  the  treaty* 
Beforp  the  survey  he  was  proprietor  of  640  acres  to  be 
laid  off  in  a  square  form,  so  as  to  include  his  improve- 
ments in  the  centre.  After  the  survey  be  was  the  pro- 
prietor of  six  hundred  and  forty  acres  actually  laid  oS 
in  a  square,  and  marked  and  including  his  improvements 
in  the  centre.  The  general  gift  or  reservation  then  became 
a  particular  gift  or  reservation.  It  was  still  the  same 
reservation,  but  the  same  reservation  more  exactly  defined. 
There  existed  no  reservation  nor  right  to  reservation  dis- 
tinct from  the  reservation  thus  reduced  to  certainty.  This 
reservation,  with  all  the  right,  interest  and  property  of 
Yonah  therein,  which  must  mean  all  his  right,  interest 
and  property  at  the  execution  of  the  deed,  he  bargained 
and  sold  by  that  deed.  But  it  is  urged,  that  in  describing 
the  reservation,  the  deed  adds,  "  the  aforesaid  reservation 
of  640  acres  situate  as  aforesaid,  is  hereafter  to  be  laid  off, 
and  run  and  marked  according  to  the  provisions  of  the 
treaty,"  which  additi9nal  description  is  utterly  inapplica- 
ble to  the  tract  actually  laid  off  and  run  and  marked 
according  to  the  provisions  of  the  treaty.  And  it  is  in- 
sisted, that  although  there  may  be  no  such  reservation  as 
that  mentioned  in  the  deed,  and  the  consequence  of  the 
construction  contended  for  is  to  deprive  the  deed 
of  all  operation,  this  consideration  will  not  cause 
a  thing  to  pass  by  the  deed,  which  that  deed  did  not  pro- 
fess nor  purport  to  pass.  As  this  argument  is  the  founda- 
tion also  of  the  second  branch  of  the  objection,  viz.  that 
the  land  declared  to  be  conveyed  by  the  deed  is  not  the 
same  which  is  described  in  the  survey  and  declaration,  it 
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P»0'1834.  may  be  at  once  considered  in  its  application  to  both  parts 
Bilk      of  the  objection.  In  answer  to  it  the  plaintiff's  counsel  has 
xJ^      submitted  whether  the  deed  may  not  be  viewed  in  its 
description  of  the  thing  conveyed  as  referring  to  its  cha- 
racter and  condition  at  the  time  of  the  actual  date  of  the 
instrument,  although  it  operates  to  pass  it,  such  as  it  is* 
at  the  execution  of  the  instrument.    As  the  whole  purpose 
of  describing  the  subject-matter  of  a  conveyance   is  to 
designate  and  make  it  known,  we  have  no  doubt  but  that 
it  may  be  identified  by  its  past  character  or  condition. 
But  we  do  not  discover  any  reference  in  the  description 
contained  in  this  deed  to  the  character  of  its  subject-mat- 
ter at  any  antecedent  day.     The  grantor  speaks  in  the 
descriptive  as  well  as  in  the  bargaining  part  of  the  con- 
veyance, in  words  of  the  present  time.    He  sells  what  he 
has,  in  that  which  he  describes  as  it  is.    Another  answer, 
however,  has  been  given,  which  we  deem  entirely  satisfac- 
tory.   The  subject-matter  of  the  bargain  is  so  completely 
identified  by  its  name,  by  its  localities,  and  by  certain 
other  marks  of  description,  that  the  addition  of  another 
particular  which  does  not  apply  to  it  nor  to  any  thing 
else,  creates  no  confusion,  and  must  be  rejected  as  having 
been  inserted  through  misapprehension  or  inadvertence. 
Veritas  nominis  toUit  errorem  demonstratianis.  The  subject- 
matter  of  the  grant  is  Yonah's  reservation  in  fee  simple  of 
six  hundred  and  forty  acres  of  land  allotted  and  reserved 
under  the  treaty  of  1819,  including  his  improvements, 
whereon  he  now  lives,  and  has  resided  for  some  time  past, 
situate  on  both  sides  of  Tuckaseejah  river,  and  including 
an  old  town  called  Tuckalecchy.    The  document  is  exhi- 
bited of  Yonah's  title.    It  is  for  six  hundred  and  forty 
acres  of  land  allotted  under  that  treaty;  it  includes  the 
improvements  whereon  he  had  lived  before  the  date  of  the 
deed,  and  whereon  he  then  lives.    It  is  on  both  sides  of 
Tuckaseejah  river,  and  includes  the  old  town  called  Tuck- 
aleechy.     One  of  two  conclusions  is  inevitable.    Either 
the  land  described  in  this  official  document  of  title  is  the 
same  with  that  bargained  and  sold  in  the  deed,  although 
the  deed  through  mistake,  and  in  a  particular  by  no  means 
essential  to  the  designation  of  the  thing  granted,  states  it. 
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not  as  run  off  and  marked,  but  as  thereafter  to  be  run    P"c«l834 
off  and  marked,  or  that  the  deed  itself,  notwithstand-      Bklk 
ing  all  its  solemnities,  passes  nothing,  and  was  intended     jj^^ 
by  the  parties  to  pass  nothing.    We  believe  that  the  law 
does  not  hesitate  in  its  choice  between  these  alternatives, 
that  it  will  reject  the  mistaken  words  of  addition  contrary 
to  the  real  fact,  and  that  the  same  rule  of  construction 
must  obtain  here  as  was  sanctioned  by  the  Court  in  Red- 
dick  V.  Leggett,  3  Murph.  543,  and  Proctor  v.  Pod^  4 
Dev.  Rep.  370. 

In  the  discussion  of  the  second  objection  made  to  the 
plaintiff's  recovery,  many  questions  were  extensively 
argued  by  the  counsel  which  the  Court  deems  it  unnecea* 
sary  to  determine.  Whatever  may  have  been  the  nature 
of  the  Indian  title  before  the  treaty,  or  whatever  may  be 
the  legitimating  extent  of  the  treaty-making  power,  it  can- 
not be  doubted  but  that  the  general  government  with  the 
sanction  of  the  state  might  grant  portions  of  the  ceded 
territory  in  fee  simple  to  individual  Indians.  We  hold  it 
clear,  that  in  the  present  case  this  grant  was  made,  and 
that  the  state  sanctioned  the  grant.  It  will  be  seen  that 
by  the  second  section  of  the  treaty  of  1819,  the  United 
States  agree  to  allow  a  reservation  of  six  hundred  and 
forty  acres  to  each  head  of  an  Indian  family  residing  with- 
in the  ceded  territory  (those  enrolled  for  the  Arkansas 
excepted)  who  may  choose  to  become  citizens  of  the  United 
States,  in  the  manner  stipulated  in  the  treaty  of  1817.  It 
may  be  that  those  words  of  reference  characterise  not  only 
the  method  by  which  these  heads  of  Indian  families  are  to 
become  citizens  of  the  United  States,  but  the  nature  of  the 
estate  which  they  are  to  take  in  the  reservations.  If  so, 
it  is  admitted  that  it  would  be  a  perplexing  matter  to  define 
this  estate.  By  the  8th  article  of  the  treaty  referred  to, 
it  is  declared  that  in  the  reservations  thereby  given,  the 
donees  or  reservees  shall ''  have  a  life  estate,  with  a  rever- 
sion in  fee  simple  to  their  children,  reserving  to  the  widow 
her  dower,"  with  a  proviso  "  that  if  any  of  the  heads  of 
families,  for  whom  reservations  maybe  made  should  remove 
therefrom,  then  the  right  to  revert  to  the  United  States." 
But  the  third  article  of  the  treaty  of  1819,  which  makes  or 
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P«^183^  allows  reservations  to  the  particular  Indians  named  in  the 
Bklk  certified  list  is  perfectly  explicit  as  to  the  estate  which 
I,^  they  are  to  take  in  these  reservations.  It  is  to  be  "  infet 
smphf^  that  is,  to  them,  their  heirs  and  assigns  forever, 
and  the  reservations  are  made  to  those  in  fee  simple  be- 
cause they  "  are  believed  to  be  persons  of  industry,  and 
capable  of  managing  their  property  with  discretion,  and 
have  with  few  exceptions,  made  considerable  improventents 
thereon." 

If  the  cession  from  the  Indians  within  the  chartered 
limits  of  this  state,  or  any  of  the  terms  of  that  cession, 
needed  the  sanction  of  this  state,  we  hold  it  to  be  indisput- 
able that  such  sanction  was  given.  From  the  promul- 
gation of  the  treaty  of  1819,  which  was  the  only  one 
directly  applying  to  lands  within  the  limits  of  North 
Carolina,  down  to  this  day,  we  have  enactments  upon 
enactments  of  our  legislature  acknowledging  the  treaty, 
claiming  the  lands  as  ceded  thereby,  and  making  regula- 
tions in  conformity  to  the  stipulations  of  it.  If  the  state 
could  have  been  guilty  of  the  perfidy  to  claim  the  benefit 
of  the  cession,  and  at  the  same  time  withhold  from  the 
Indians  any  part  of  the  consideration  of  that  cession,  it  is 
perfectly  certain  that  she  did  not  commit,  nor  meditate 
such  a  baseness.  The  review  which  has  been  taken  of  the 
various  legislative  acts  on  this  subject,  show  a  full  and 
unequivocal  acquiescence  on  her  part  in  the  treaty  and  ita 
terms.  The  act  of  1820,  prohibiting  white  men  from 
buying  reservations,  is  a  striking  illustration  of  the  spirit 
which  actuated  her  throughout.  It  was  manifestly  in- 
tended to  protect  those  donees  or  reservees  who,  as  heads 
of  families,  had  obtained  reservations  under  the  second 
article ;  the  character  of  whose  estate  therein,  it  seems  so 
difficult  to  define,  while  it  expressly  excepts  the  only 
reservations  made  in  North  Carolina,  made  by  the  third 
article,  those  to  Richard  Walker  and  the  Big  Bear.  It  is 
observable  too,  that  in  expressing  this  exception,  there  is 
a  coincidence  of  phrase  with  the  language  employed  in  that 
article  ^managing  their  lands,"  so  remarkable  that  it 
scarcely  could  have  been  accidental.  The  deed  to  Belk 
was  executed  before  the  act  of  1820  was   passed ;  but 
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Tonah's  power  of  alienation  is  in  no  manner  derived  from  P»o«  I8^f 
the  act.    It  was  incidental  to  the  nature  of  his  estate  as  a      Beuc 
fee  simple.  Lov^ 

Some  criticisms  were  made^  in  the  course  of  the  argu- 
ment, upon  the  import  of  the  word  "  reservation."  Trea- 
ties use  indiscriminately  as  applicable  to  reservations  the 
verbs  "  give,"  "  make,"  "  allot"  and  "  allow."  Sometimes 
the  form  of  expression  is,  reservations  shall  be  given ;  at 
other  times,  shall  be  made  and  allotted ;  and  at  other  times, 
allowed.  It  is  demonstrable  that  the  word  reservation  is 
used,  not  in  a  technical,  but  in  a  popular  sense,  meaning 
a  part  taken  out  of  the  whole,  and  applied  differently  from 
the  residue. 

It  has  been  also  urged  that  the  reservations  made  are 
accompanied  by  a  condition  of  perpetual  residence.  We 
think  not.  A  declaration  of  intent  to  reside  permanently 
on  the  tract  is  made  a  condition  precedent  to  the  allotment 
of  such  tract ;  but  that  condition  once  performed,  and  the 
allotment  made,  the  estate  is  in  law  absolute.  If  this  be 
80,  then  it  is  said  the  United  States  or  the  state  might  be 
defrauded  by  a  false  declaration;  to  which  it  may  be 
answered,  that  it  was  believed,  full  reliance  might  be 
placed  in  the  sincerity  of  the  declaration ;  and  that  no 
tnaterial  injury  would  result  even  should  this  expectation 
prove  ill-founded.  But  if  a  condition  of  perpetual  resi- 
dence were  annexed  to  the  grant  of  the  estate,  it  is  not  for 
any  individual  to  treat  that  estate  as  at  an  end,  until  the 
state  shall  have  enforced  a  forfeiture  for  breach  of  the 
condition. 

On  the  whole  the  Court  sees  no  error  in  the  judgment 
below,  and  directs  it  to  be  affirmed. 

Pbr  Cubiam .  Judgment  affirmed. 
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Dia  1834. 
Hawit  ]>£N  ezdem.  JOHN  R  HARRY  v.  ARTHUR  GRAHAM,  etaL 

Where  a  call  in  a  grant  was, "  runnbg  N.  45^  W.  220  poles  to  a  Uack  oak  near 
his  (the  grantee^s)  own  line,'*  and  the  black  oak  could  not  be  found,  nor  its 
locality  proved,  it  was  held,  that  the  word  near,  would  not  carry  the  line  30 
poles  fiirther,  to  reach  another  tract  of  the  grantee's,  but  that  it  must  be 
stopped  at  the  end  of  the  distance  mentioned  in  the  grant. 

A  posterior  line  of  a  grant  will  never  be  reversed  for  the  purpose  of  showing 
the  termination  of  a  prior  one,  unless  the  description  of  the  posterior  be 
more  specific  than  that  of  the  prior,  and  unless  from  the  posterior,  a  mistake 
in  the  prior  can  be  clearly  shown. 

An  allegation  of  fraud  against  a  purchaser  at  ejrecution  sale,  will  not  be  heard 
from  a  stranger  to  the  execution. 

The  caBe  stated  for  the  Supreme  Court  by  the  Court  below,  will  always  be 
presumed  to  be  correct  in  point  of  fact,  unless  from  an  ejuminatlon  of  the 
whole  record^  a  mistake  clearly  appears. 

EjECTBiENTy  tried  before  his  honour  Judge  Martin,  at 
Lincoln  on  the  last  Circuit. 

The  principal  question  in  the  cause  was  one  of  boundary^ 
arising  upon  a  grant  to  John  Graham,  the  ancestor  of  the 
defendants.  It  described  the  land  as  a  tract  of  three  hun* 
dred  acres  "  adjoining  the  lands  of  A.  Collins,  L.  Beard» 
and  of  Graham  himself,  and  beginning  at  a  post  oak, 
Beard's  corner,  and  running  thence  with  his  line  S.  45^ 
West,  two  hundred  and  twenty  poles,  to  a  chestnut  and 
red  oak.  Beard's  corner ;  thence  N.  45®  West^  two  Attn- 
dred  and  twenty  poles  to  a  black  oak  near  his  own  line, 
thence  N.  45°  East,  two  hundred  and  twenty  poles,  to  a 
post  oak,  his  own  and  Beard's  corner ;  and  thence  S.  45° 
East,  two  hundred  and  twenty,  to  the  beginning."  The 
dispute  was  where  the  second  line  of  this  grant  should 
terminate.  No  corner  was  found  at  the  end  of  the  dis- 
tance  mentioned  in  the  grant,  nor  did  it  reach  any  other 
tract  belonging  to  Graham,  but  by  extending  it  thirty 
poles  further  it  intersected  with  a  line  of  an  older  patent  of 
his.  In  running  from  the  termination  of  the  second  line, 
if  it  should  be  stopped  at  the  end  of  two  hundred  and 
twenty  poles,  it  was  discovered  that  the  course  mentioned 
in  the  grant  would  not  lead  to  Beard  and  Graham's  corner, 
which  was  established  as  the  termination  of  the  third  line. 
For  the  defendants  it  was  contended,  that  the  second  line 
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should  be  extended  to  the  line  of  Graham's  other  tract,  or  Dbo.  1834 
at  least  so  as  to  intersect  with  the  third  line  reversed.    But     Hjjlrt 
his  honour  held  that  the  word  "  near"  was  too  vague  and    Qaj^iAM. 
uncertain  to  carry  the  second  line  to  the  line  of  Graham's 
other  tract,  and  that  the  distance  mentioned  in  the  grant 
must  be  adhered  to. 

Another  question,  which  arose  on  the  trial,  was  that  at 
an  execution  sale  under  which  the  lessor  of  the  plaintiff 
claimed,  he  prevented  competition  by  representing  that  he 
would  suffer  the  son  of  Collins,  whose  lands  were  sold, 
to  redeem ;  and  it  was  urged  that  his  purchase  was  thereby 
rendered  fraudulent.  His  honour  charged,  that  if  competi- 
tion was  prevented  in  the  manner  represented,  the  defen- 
dant could  not  avail  himself  of  it ;  that  as  to  him  the  deed 
was  good. 

The  jury  found  for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

Another  objection  was  urged  in  the  Supreme  Court 
against  the  plaintiff's  recovery, — that  the  lands  mentioned 
in  the  sheriff's  deed  are  not  the  same  as  those  levied  on. 
Upon  this  point,  the  case  made  up  for  this  Court  stated, 
**  for  one  of  the  tracts  of  four  hundred  acres,  a  grant  to 
Collins  was  shown,  bearing  date  in  1797.  This  four  hun- 
dred acre  grant,  was  within  the  boundary  set  forth  in  the 
sheriff's  deed,  answered  to  the  calls  of  the  levy,  and  in- 
cluded .the  field  in  dispute  of  which  defendant  was  in  pos- 
session." 

Pearson,  for  the  defendants 

Iredellf  for  the  plaintiff. 

RuFFiN,  Chief  Justice^ — The  question  of  boundary  arises 
upon  the  patent  to  John  Graham,  dated  the  24th  Novem- 
ber, 1813.  The  dispute  is,  how  far  the  second  line,  which  .a<^ 
runs  from  the  chestnut  and  red  oak,  shall  go.  The  Court 
held  that  it  stopped  at  the  end  of  the  distance ;  while  for 
the  defendant  it  is  contended,  that  it  shall  be  extended 
thirty  poles  further,  so  as  to  make  it  reach  the  line  of  ano- 
ther tract  of  the  patentee ;  or,  at  all  events,  until  it  inter- 
sects with  the  next  line  reversed,  from  the  post  oak  called 
for  as  the  corner  of  Beard  and  the  patentee,  that  corner 


78  IN  THE  SUPREME  COURT 

Dkl  1834  being  identified.    This  Court  concurs  in  the  construction 


Harrt    of  his  honour 

V. 

Graham. 


^'  There  is  but  one  principle  applicable  to  questions  of 

this  sort.  If  there  be  but  one  description  in  the  deed,  that 
is  to  be  strictly  adhered  to.  If  there  be  more  than  one, 
and  they  turn  out,  upon  evidence,  not  to  agree,  that  is  to 
be  adopted  which  is  most  certain.  Course  and  distance 
from  a  given  point,  is  a  certain  description  in  itself;  and 
therefore  is  never  departed  from  unless  there  be  something 
else  which  proves  that  the  course  and  distance  stated  in 
the  deed,  was  thus  stated  by  mistake.  It  has  been  held, 
that  a  tree  called  for,  and  found  not  corresponding  to  the 
course  and  distance,  establishes  the  mistake,  and  is  itself 
the  terminus.  So  of  the  line  of  another  tract  of  land. 
But  if  the  tree  be  not  found,  nor  its  former  situation  identi- 
fied, it  is  the  same,  as  if  the  call  for  it,  had  been  omitted ; 
for  there  is  then  no  guide  but  the  course  and  distance. 
Such  is  the  case  here ;  no  tree  being  found,  nor  its  locality 
proved,  otherwise  than  it  is  shown  by  the  deed  to  have 
stood  at  the  end  of  a  line  of  a  certain  length.  The  descrip- 
tion is  therefore  the  same,  as  if  the  call  had  been  for  a 
stake,  or  an  imaginary  point,  at  the  end  of  the  distance ; 
unless  the  reference  to  the  patentee's  other  line  controls 
it. 

The  call  is  not  for  that  line,  or  (or  a  tree  in  it,  but  to 
one  near  it.  The  argument  is,  that,  as  it  cannot  be  told 
how  near,  we  must  go  to  it.  The  argument  would  be 
strong,  if  the  call  had  been  simply  for  a  black  oak  near  the 
line,  as  in  the  case  supposed  by  the  counsel,  of  a  descrip- 
tion beginning  at  a  stake  or  tree,  not  found,  near  the  mid- 
dle of  a  field.  There  would  be  no  point  but  the  middle  of 
a  field  to  govern ;  and  rather  than  the  deed  should  be  void 
for  uncertainty,  that  would  be  adopted.  But  if  the  words 
of  the  deed  were  "  beginning  at  a  stake  near  the  middle  of 
the  field,  and  standing  one  hundred  pdes  east  from  a  cer- 
tain  tree"  it  would  be  different ;  because  the  former  un- 
certainty, as  to  the  point  in  the  field,  which  is  the  begin- 
ning, is  removed  by  the  mathematical  certainty  to  be 
attained  by  mensuration  from  the  other  point  given.  That 
is  precisely  the  case  before  us.    The  call  is  not  merely  for 
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a  black  oak  near  the  other  lines^  but  that  black  oak  ia  Dao.  1834. 
represented  as  standing  N.  45°  West,  two  hundred  and     Haut 
twenty  poles  from  a  chestnut  and  red  oak,  which  are  found ;    ^^^^ 
which  removes  the  uncertainty,  which,  without  any  dis- 
tance given,  we  should  feci  upon  the  point,  how  near  the 
line  of  the  other  tract  is  to  be  approached. 

So  with  reversing  the  lines.  The  party  cannot  have 
recourse  to  that  method  of  ascertaining  a  previous  line  in 
the  order  of  the  description,  unless,  by  reversing,  he  gives 
a  more  certain  means  of  identifying  the  prior  line,  than  the 
deed  gives  in  its  description  of  that  line  itself.  The  natu- 
ral order  of  survey,  is  that,  which  the  deed  shows  the  par- 
ties to  the  deed  adopted  to  identify  to  their  own  satisfac- 
tion, the  land,  intended  to  be  conveyed  by  the  one  to  the 
other.  It  may  be  considered  as  their  directions,  how  the 
identity  shall  be  established  by  survey,  at  any  future  time, 
and  it  supposes  certain  points,  as  th^  beginning,  to  be 
established.  If,  therefore,  the  description  of  a  particular 
line  be  complete  in  itself,  the  Court  cannot  vary  from  that 
description,  because  it  will  not  correspond  with  the  descrip- 
tion of  a  posterior  line,  unless  the  description  of  the  latter 
be  more  specific  than  the  former,  and  unless  from  the  lat- 
ter, a  mistake  in  the  former  can  be  clearly  inferred.  For 
example :  if  this  deed  had  said  that  the  line  from  the  cor- 
ner chestnut  and  red  oak,  ran  to  a  black  oak  near  the  paten- 
tee's other  line,  and  gave  neither  course  nor  distance,  or 
only  one,  ''and  thence  N.  45°  East,  two  hundred  and 
twenty  poles,  to  a  post  oak,  his  own  and  Beard's  comer," 
the  line  might  be  reversed  from  the  post  oak,  to  ascertain 
the  comer  of  that,  and  the  next  preceding  line,  because 
>  that  afibrds  the  only  evidence  (the  black  oak  not  being 
fimnd,  or  its  locality  otherwise  identified,)  of  the  point  at 
which  the  one  line  terminated,  and  the  other  began.  So 
if  even  upon  such  calls  as  the  present  deed  contains, 
aline  of  marked  trees  were  found,  by  tracing  the  line  back 
from  the  post  oak,  corresponding  with  the  survey  for  the 
three  hundred  acre  patent,  that  might  carry  the  other 
line  to  the  point  of  intersection,  because  it  would  prove 
an  actual  survey,  and  be  the  evidence  of  permanent  natu- 
ral objects  to  show  where  the  black  oak  once  actually 
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Dm.  1834.  stood ;  ivhich  i^herever  it  stood,  would  be  the  terminust 
IUrrt  and  control  the  distance  mentioned  in  the  deed.  But  there 
GkjIam^  is  no  such  evidence  in  this  case ;  and  in  the  absence  of  it, 
there  is  nothing  more  to  show  that  the  mistake  was  made 
in  the  description  of  ^the  second  line,  than  that  it  exists  in 
that  of  the  third  line.  A  mistake  was  certainly  made  in 
the  one  or  the  other;  in  which  is  the  question.  The  one 
line  has  a  certain  beginning,  and  the  other  has  a  certain 
ending,  and  they  meet  at  the  same  point,  and  that  point  of 
meeting  is  uncertain.  It  cannot  be  rendered  more  certain 
by  running  to  it,  from  either  of  the  given  points ;  and 
therefore  we  are  not  at  liberty  to  resort  to  the  description 
of  the  latter  line,  to  control  that  of  the  prior  line,  but  must 
lay  down  the  prior  one  from  its  own  description.  Because 
it  is  prior,  it  controls  the  next  line;  since  that  begins, 
where  the  other  ended. 

An  effort  was  made  to  show  from  the  deeds,  of  which 
copies  form  part  of  the  case,  that  the  land  sold  and  con- 
veyed by  the  sheriff  to  the  lessor  of  the  plaintiff,  are  not 
the  same  that  he  levied  on.  If  that  were  true,  the  sale 
would  be  void  as  far  as  depended  on  the  writs  of  venditioni 
eocponas ;  and  it  would  be  proper  to  consider  the  answer 
to  the  objection  founded  on  the  writs  o(  Ji.fa.  But  we 
have  not  examined  it ;  because  the  case  stated  in  the  ex- 
ception afRrms,  that  the  sheriff's  deed  answers  to  the  calls 
of  the  levies,  and  includes  the  field  in  the  defendant's  pos- 
session. Now  although  the  deed  and  levies  are  stated  in 
the  record  to  form  part  of  the  case,  and  therefore  if  they 
showed  that  the  statement  of  the  fact  in  the  exception  was 
founded  on  mistake,  this  Court  might  decide  according  to 
the  truth,  as  collected  from  the  whole  case ;  yet  it  must  be 
presumed  that  the  case  stated  is  correct  in  point  of  fact, 
and  it  is  impossible  without  the  aid  of  further  evidence 
and  surveys,  for  the  Court  here  to  ascertain  whether  it  be 
or  be  not  correct. 

No  observation  upon  the  point  of  fraud  in  the  bidding 
can  be  necessary,  in  addition  to  that  of  his  honour.  If 
there  was  a  fraud,  it  was  on  Collins,  and  does  not  concern 
the  defendant,  from  whom  no  evidence  of  it  ought  to  have 
been  heard. 

Per  Curiam.  Judgment  affirmed. 
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Dio.1834. 
GARNET  NEAL  Qui  tam  «.  MILLS  ROBERTS.  y^^ 

e. 
Aeti  of  the  leg^blatnre  are  presumed  to  be  oonatitntional ;  and  where  in  the     Roberts. 

Court  below  the  validity  of  an  act  was  drawn  in  question,  and  the  judg- 
ment was  in  support  of  it,  and  the  case  stated  no  fiicts  firom  which  the 
eootraiy  oonld  be  inferred,  the  judgment  must  be  affirmed. 

The  case,  made  for  the  Supreme  Court  by  his  honour 
Judge  Straicoe,  at  Tyrrell,  on  the  last  Circuit,  stated  that 
*'  thb  was  a  penal  action  for  the  violation  of  an  act  passed 
at  the  last  session  of  the  legislature,  (viz.  1833,)  ch.  133, 
entitled '  An  act  regulating  lay  days  on  Frying  Pan  in  Tyr- 
rell county.'  The  facts  were  clearly  proven,  and  the 
defendant  relied  entirely  upon  the  ground  that  the  act  of 
assembly  was  unconstitutional  and  void ;  but  the  Court 
being  of  a  different  opinion,  and  verdict  and  judgment  being 
rendered  for  the  plaintiff,"  the  defendant  appealed. 

No  counsel  appeared  for  either  party. 

Daniel,  Judge. — It  is  stated  in  the  case,  that  the  facts 
were  clearly  proven ;  but  the  defendant  contended,  that 
the  act  of  assembly  which  gave  the  penalty,  was  uncon- 
stitutional. But  what  facts  were  clearly  proven,  the  case 
does  not  disclose.  We  suppose,  the  facts  were  proveq» 
that  the  defenaant  worked  his  seine  at  the  time  and  place 
mentioned  in  the  warrant,  and  that  it  was  done  after  the 
sun  rose  on  the  17th  day  of  April,  1834.  But  whether 
the  waters  called  the  Frying  Pan,  compose  an  arm  of  the 
sea,  or  constitute  a  navigable  river,  or  a  river  or  creek  not 
navigable ;  whether  the  land  covered  by  the  water  is  sub- 
ject to  entry,  by  our  entry  laws,  or  whether  the  defendant 
had  any  title  whatever,  either  to  the  lands  or  "  liberty" 
of  fishing  in  the  waters  mentioned,  we  are  unable  to  learn 
from  the  case  sent  to  this  Court.  We  are  not  to  presume 
that  the  legislature  would  pass  an  unconstitutional  act,  and 
not  discovering  any  thing  in  the  case  to  induce  us  to 
declare  the  act  unconstitutional,  we  are  bound  to  affirm 
the  judgment. 

Pek  Curiam.  Judgment  affirmed. 

Vol.  I.  11 


83  IN  THE  SUPREME  COURT 

DowioT  SAMUEL  S.  DOWNET  ©.  SMITH  MURPHET,  et  aL 

Moftfaxr. 

A  will  written  for  a  testator  tn  extremia,  by  one  itandiog  in  a  ooofidential 

relation  to  bim,  and  wbo  takes  a  benefit  under  it,  is  not  invalid,  by  a  cod- 

duaion  of  law^  jiptasB  read  over  to  tbe  testator,  or  its  contents  otherwise 

proved  to  have  been  known  to  him.    Bat  these  facts  must  be  left  to  the 

jury,  and  from  them  fraud  may^  bo  inferred,  unless  repelled  by  prodf  of 

honajidet. 

This  was  an  issue  of  DEviSAvrr  tel  hon  as  to  a  script 
produced  by  the  plaintiff  as  the  will  of  John  6.  Smith. 

On  the  trial  before  Norwood,  Judge*  at  Granville,  on 
the  last  Spring  Circuit,  the  plaintiff  having  made  out  a 
prima  facie  case,  by  proof  of  the  formal  execution  ci 
the  supposed  will,  for  the  defendants,  the  caveators,  it 
was  objected,  that  the  deceased,  at  its  execution,  was 
not  of  perfect  memory,  and  if  he  had  been,  that  he  was 
at  its  execution  weak  in  body  and  mind,  and  in  extremis^ 
and  that  the  execution  by  the  supposed  testator  was, 
under  these  circumstances,  procured  by  the  fraudulent 
practices  of  the  plaintiff,  who  was  the  executor,  and 
took  a  large  beneficial  interest  under  the  supposed  will. 

Upon  the  issue  much  testimony  v^s  offered  by  both 
parties.  It  was  alleged  by  the  defendants,  that  the 
supposed  will  never  *  had  been  read  over  to  or  by  the 
testator;  to  establish  the  contrary,  the  plaintiff,  areoiig 
other  things,  endeavoured  to  prove,  that  an  interlineation 
near  the  end  of  the  paper,  was  in  the  hand-writing  of 
the  deceased.  The  deceased,  when  in  health,  was  a 
man  of  a  clear  head,  an  acute  intellect,  and  of  decided 
business  habits ;  but  at  the  time  of  the  execution  of  the 
will  was  labouring  under  a  lingering  disease,  which  had 
prostrated  his  physical  powers,  and  had  affected  his 
understanding,  as  was  contended  by  the  defendants. 

It  was  admitted  that  the  will  was  in  the  hand-writing 
of  the  plaintiff,  who  was  a  favourite  nephew  and  confi* 
dential  agent  of  the  deceased ;  but  it  was  contended  that 
it  was  written  from  instructions  given  by  the  deceased. 
To  establish  the  fraudulent  practices  of  the  plaintiff,  the 
counsel  for  the  defendants  read  a  part  of  the  deposition 
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of  one  Dawesi  ttnd  stopped  at  an  account  of  a  conrer-  D>c*  1834. 
aation  between  him,  Dawes,  and  James  Downey,  the  ^oowiatir 
father  of  the  plaintiff.    The  counsel  of  the  plaintiff  then        «• 
observed,  that  the  other  side  might  read  the  account 
given    by  the  witness  of  that  conversation;   but  the 
counsel  of  the  defendants  declining  to  accept  this  per- 
mission, his  honour  was  moved  to  direct  that  the  whole 
deposition  should    be   read;    but  the   presiding  Judge 
refused  to  give  this  direction,  observing,  that  the  party 
oflfering  a  deposition  was  bound  to  read  every  thing  in 
it  relevant  to  the  cause ;  but  if  the  witness  added  matter 
which  was  illegal  and  irrelevant,  the  party  oflfering  it 
was  not  bound  to  read  the  objectionable  parts,  and  if 
disposed  to  do  so,  would  be  prevented  by  the  Court. 

To  impeach  Dawes,  the  plaintiff  offered  the  deposition 
of  one  Terry,  who,  upon  his  examination  in  chief,  deposed, 
that  he  would  not  believe  Dawes  upon  his  oath ;  that  he 
did  not  believe  him,  Dawes,  to  be  an  honest  man,  and 
that  he  had,  known  him  to  steal.  Upon  hn  cross-exami- 
nation, the  witness  stated,  that  he  did  not  know  the  gen- 
eral opinion  concerning  Dawes's  character  in  the  neigh- 
bourhood ;  that  he  only  stated  his  own,  and  that  he  never 
had  any  conversation  respecting  his,  Dawes's,  charac- 
ter, with  the  neighbours.  The  reading  of  the  examina- 
tion in  chief  being  objected  to,  his  honour  refused  to  let 
it  go  to  the  jury. 

The  counsel  for  the  plaintiff  then  proposed  to  read 
that  part  of  Dawes's  deposition  in  which  he  related 
the  conversation  with  James  Downey,  avowing  his  inten- 
tion to  call  the  latter  to  contradict  him,  but  his  honour 
refused  to  suffer  this  to  be  done. 

His  honour,  in  his  charge  to  the  jury,  informed  them, 
that  in  order  to  the  validity  of  a  will,  the  testator  must 
have  a  sound  and  disposing  mind  and  memory ;  but  that 
though  his  mind  might  be  weakened  or  impaired  from 
age  and  bodily  infirmity,  still  if  he  retained  intellect 
enough  to  jiake  a  rational  dispositk)n  of  his  estate,  it  was 
sufficient ;  that  as  with  a  deed,  so  with  a  will,  in  general, 
if  executed  by  the  party,  it  was  sufficient,  though  not 
tead  over,  or  the  contents  thereof  shown  to  be  known  to 
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Dial834.  him — the  act  of  execution  recognising  and  adopting  the 
instrument.  But  that  there  might  be  circumstances 
which  would  require  a  diiTerent  rule ;  that  a  will  being 
written  by  a  legatee,  was  looked  upon  as  a  suspicious 
circumstance,  the  suspicion  being  greater  or  less  according 
as  the  interest  was  greater  or  smaller ;  and  that  where  a 
will  was  written  by  one  taking  a  large  and  beneficial  inter- 
est under  it,  for  a  testator,  in  his  last  illness,  and  under 
great  weakness  from  disease,  and^  the  writer  was  a  confi- 
dential agent  and  adviser  of  the  testator,  it  was  necessary, 
in  support  of  the  will,  to  produce  some  evidence  to  show 
a  knowledge  by  the  testator  of  its  contents,  as  that  it  was 
read  to  him  or  by  him;  or  if  not  so  read,  proof  that  it  was 
written  from  instructions  by  the  testator,  and  according  to 
them,  would  be  sufficient,  as  showing  that  he  knew  the 
contents ;  that  for  this  purpose  the  testimony  as  to  the 
interlineation  being  in  the  hand-writing  of  the  deceased 
was  submitted  to  them,  and  if  in  his  hand*writing,  it 
would  be  important  evidence ;  the  evidence  and  the  infer- 
ence to  be  drawn  from  it,  was  for  them. 

A  verdict  was  returned  for  the  caveators,  and  the  plain- 
tiff appealed. 

Iredell  and  Devereux,  for  the  will. 

Nash  and  Badger,  contra. 


Proof  of 
particular 
facts  is  not 
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RuFPDr,  Chief  Justice. — The  opinion  given  in  the  Supe- 
rior Court,  upon  the  question  of  evidence  arising  on  the 
deposition  of  Terry,  conforms  to  the  rules  laid  down  in  this 
Court,  in  The  Slate  v.  BosvoelU  2  Dev.  209 ;  and  those  rules^ 
we  think,  are  based  on  sound  principles,  and  correctly 
drawn  from  the  most  approved  writers  on  the  law  of  evi- 
dence. The  witness  says,  that  he  knew  Dawes,  to  whose 
discredit  he  is  examined,  for  several  years ;  that  he  did 
not  consider  him  an  honest  man ;  that  he  had  known  him 
to  steal,  and  that  he  would  not  believe  him  upon  oath. 
The  opinion  of  the  witness  is  obviously  founded  upon  par- 
ticular facts  within  his  own  knowledge ;  and ,  cannot  be 
more  admissible  than  direct  evidence  of  the  particular  facts 
themselves,  on  which  that  opinion  is  founded.  Evidence 
to  such  particulars  is  incompetent,  both  because'Hi^w^u^^ 
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be  a  surprise  on  the  witness,  and  render  trials  so  compli-  l>»o»l834. 
cated,  that  they  could  never  be  terminated.     Barton  v.    Downxt 
MarpheSf  2  Dev,  520.     The  opinion  of  a  discrediting  wit-  Mo»raCT. 
ness  is  competent,  when  professing  to  be  founded  on  gene-  and  a  wiu 
ral  belief,  that  the  witness  to  be  discredited  is  dishonest,  J^J^'^i^t 
or  of  bad  moral  character.     This  is  going  far  enough,  and  he  did  not 
seems  not  to  be  warranted  by  principle,  if  we  are  to  re-  thertobe 
gard  the  opinion  of  the  discreditory  witness,  as  standing  honeei,  but 
upon  its  own  force  alone;  but  that  is  not  the  ground  of  not  know 
receiving  it.    The  opinion  of  the  individual  is  heard,  not  ^^^l^y*""!? 
as  of  itself  establishing  the  want  of  credit  of  the  impeach-  inoompe- 
ed  witness,  but  as  the  best  means  in  the  power  of  the  wit- Jf"*" 
ness  under  examination  of  communicating  to  the  jury  th^-C^ 
txtent  of  the  general  belief  to  the  disadvantage  of  the  otheiH^^^  ^'«iv  C 
witness.    The  opinion  of  one  person,  that  another  is  a  dis-         /  i  i- >  /[ 
honest  man,  and  therefore  that  his  testimony  is  not  credi-  0  *-  ^  , 

ble,  is  not  evidence  of  character j  but  of  facts ;  and  i?  the 
weakest  evidence  of  facts.  The  only  opinion  worthy  of 
consideration,  is,  that  from  general  reputation,  the  witness 
is  unworthy  of  belief.  That  opinion  nojperson  can  give,  ] 
who  makes  the  preliminary  statement,  that  he  does  not 
know  what  other  persons  think  of  the  witness,  but  that  he 
speaks  from  his  own  knowledge.  He  must  not  only  know 
what  other  persons  think  of  the  impeached  witness,  but 
be  must  profess  to  know  what  other  persons,  generally, 
think,  before  he  is  competent  to  state  his  character,  or  his 
inferences  from  that  character.  The  character  which  goes  I 
to  the  credit  of  a  witness,  is  that  imputed  to  him  by  gene- 
ral reputation,  and  that  only. 

The  Court  is  further  of  opinion,  with  his  honour,  that  A  partj  o£ 
the  plaintiff  had  no  right  to  read  that  part  of  the  deposition*^  dcmUiod,  k 
of  Dawes,  which  speaks  of  the  declarations  of  James  Dow-  ^^  *»ond 
ney.    Those  declarations  were,  irrelevant  to  the  issue ;  for  statement 
what  James  Downey  said,  that  S.  S.  Downey  had  said,  °^  *"*!!: 

Tant  nicta 

could  not  establish  the  declarations  of  the  latter,  nor  any  contained 
fact  inferable  therefrom.    The  party  who  took  the  depo-  ^er  cmT" 
sition,  could  not  have  read  that  part  of  it,  if  objected  to  on  the  other 
the  other  side.    Nor  is  the  Court  bound  to  hear  it,  if  not  S)'^^ 
objected  toon  either  side,  because  it  is  irrelevant,  and  purponof 

oontradieta 

burdens  the  trial,  to  the  delay  of  business.    The  party  sngn. 
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ThoABSL  cannot  be  bound  to  read,  what  the  Court  is  not  bound  to 
Thw«n  hear,  and  will  not  hear.  Consent  of  both  parties,  or  the 
MuEPHKT.  *^^  of  either,  cannot  render  irrelevant  evidence  competent. 
The  evidence  in  question,  was  not  barely  to  a  collateral 
fact,  but  was,  in  every  stage  of  the  case,  altogether  irrele- 
vant to  the  subject  of  inquiry.  There  are  many  collate- 
ral facts  that  are  not  irrelevant ;  such  as  the  disposition  of 
the  witness,  or  his  relation  to  the  parties ;  his  declarations 
about  the  controversy  at  other  times ;  which  may  have  a 
material  bearing  upon  his  credit.  As  to  such  points,  it  is 
a  disputed  question,  whether  the  answers  of  the  witness  to 
interrogatories  in  the  course  of  his  cross^iamination,  are 
conclusive,  upon  which  no  opinion  is  now  necessary.  If 
the  party  calling  the  witness,  examine  him  without  objec- 
tion to  such  points,  undoubtedly  the  other  side  may  con- 
tradict hinu  The  counsel  for  the  plaintiff  has  endeavoured 
to  put  this  case  upon  that  footing.  We  think  the  argument 
is  defective,  both  because  the  matter  to  which  the  witness 
deposes,  is  not  simply  collateral,  but  is  immaterial,  and 
therefore  incompetent ;  and  because  the  party  who  took 
the  deposition  did  not  examine  to  those  points.  Deposi- 
tions are  taken  in  this  state,  without  an  exhibition  of  inter- 
rogatories in  Court,  or  to  the  opposite  party,  and  without 
their  being  settled  by  any  officer  prior  to  the  examination. 
They  are  also,  often  taken  in  the  absence  of  the  party,  and 
without  any  interrogatory,  except  that  implied  in  the  oath* 
Such  was  the  case  here.  We  think  the  voluntary  state- 
ment of  the  witness,  under  such  circumstances,  of  irrele* 
vant  and  incompetent  matter,  cannot  be  regarded  as  a 
statement  drawn  out  by  the  party.  No  doubt  he  is  still 
the  witness  of  the  party,  who  can  neither  discredit  him, 
nor  suppress  his  deposition.  But  he  is  not  obliged  to  read 
it,  as  being  made  evidence  in  all  its  parts,  simply  because 
the  witness  was  examined  at  his  instance.  He  cannot 
discredit  his  own  witness ;  but  the  other  side  cannot  call 
on  him  to  furnish  them  the  means  of  discrediting  the  wit- 
ness. When  taken,  the  deposition  is  evidence  for  either 
side,  so  far  as  its  contents  are  in  themselves  competent, 
and  no  further. 

Having  considered  these  points,  that  which  arises  upon 
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the  instruclioin  to  the  joiy  is  next  presented.    It  is  one  oS  1>n.^S3L 
much  importance,  both  in  its  bearing  upon  the  interests    Vowna 
of  these  parties,  and  as  a  general  questioa  of  law.    His   MuRrmr. 
honour  first  stated  to  the  jury,  as  we  conceive,  correctly,  ^i^j^^^j^ 
that  to  the  validity  of  a  will  a  disposing  capacity  was  eapaeity  of 
/  necessary,  and  a  knowledge  of  the  contents  of  the  instru-  **Jf^|®hli 
nent ;  and  that  in  point  of  law,  such  a  knowledge  was  knowledge 
presumed  from  the  fact  of  execution,  if  the  capacity  was  ^o^^^,^^ 
satisfactorily  established.    But  he  further  stated,  there  wiUispre. 
were  cases  which  required  a  different  rule ;  and,  applying  ^ Sict^ 
the  exception  to  the  case  before  him,  he  proceeded  to  lay  execution. 
down  these  principles  to  the  jury:  That  a  will  being 
written  by  a  legatee  was  in  law  a  suspicious  circumstance; 
the  suspicion  being  greater  or  less  in  proportion  to  the  in- 
terest :  that  when  a  will  was  written,  by  one  taking  a 
hrge  and  beneficial  interest,  for  a  testator  in  his  last  illness, 
and  great  weakness  from  disease,  and  the  writer  was  a 
confidential  agent  and  adviser  of  the  supposed  testator, 
it  was  necessary  in  support  of  the  will,  to  produce  some 
evidence  to  show  a  knowledge  by  the  testator  of  the  con* 
tents  of  the  will,  as  that  it  was  read  to  him,  or  by  him,  or, 
if  not  so  read,  that  it  was  written  from  instructions  and 
according  to  them,  which  would  be  suflicient. 

The  instructions  assume  that  in  point  of  law,  the  validity 
of  the  will,  depends  upon  such  proof;  and  that  in  such 
a  case,  the  inquiry  is  not  one  of  fact,  whether  the  maker 
of  the  instrument  acttially  knew,  or  was  actually  ignorant 
of  the  contents  of  th^  paper ;  but  is  an  inference  of  law, 
either  that  he  did  not  know  them,  or  that  it  does  not  appear, 
and  it  ought  to  appeai:,  by  plain  proof,  that  he  did  know 
them.  The  correctness  of  the  instructions  depends  there* 
fore  upon  the  inquiry,  "Whether  by  the  laws  of  this  state, 
these  are  inferences  of  ^ct  to  be  drawn  by  the  jury,  or  are 
to  be  stated  by  the  Court  as  fixed  legal  principles. 

In  support  of  the  opinion  of  the  Court,  many  cases  have 
been  read  from  the  Ecclesiastical  Courts  of  England ;  in 
which  the  rules  laid  down  to  the  jury,  are  stated  as  rules 
or  principle$f  which  govern  those  Courts.  But  those  cases 
and  the  terms  in  which  the  Judges  deliver  themselves,  are 
br  from  satisfying  us,  that  the  nature  of  the  inquiry  makes 
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Dio.  1834.  it,  in  a  Court  of  Common  Law,  the  province  of  the  Judge 
DowNCT  and  not  the  jury  to  determine  it.  The  Court  of  Probate 
MouPHiT.  ^^  England,  decides  ^very  question  both  of  law  and  fact, 
which  the  case  presents ;  the  capacity  of  the  testator,  in 
all  its  various  gradations  as  perfect,  doubtful  and  defective. 
Where  of  the  last  kind,  the  instrument  is  necessarily  in- 
operative under  all  circumstances.  But  where  a  testable 
capacity  is  found,  the  degree  of  proof  that  the  instrument 
was  freely  executed,  and  that  its  provisions  were  really 
assented  to  by  the  maker,  must  necessarily  vary  with  the 
degree  of  capacity,  in  order  to  satisfy  a  rational  mind,  that 
there  was  such  free  agency,  knowledge  and  assent  as  the 
law  demands.  That  tribunals  such  as  the  Ecclesiastical 
Courts,  constituted  of  a  single  Judge,  holding  the  Court 
permanently,  and  deciding  the  whole  case,  should,  in  the 
course  of  repeated  discussions  of  evidence  of  a  similar  kind, 
adopt,  for  the  ease  of  the  Court,  and  for  the  information 
of  suitors,  some  propositions,  as  the  measure  of  that  proof, 
to  be  deemed  sufficient  or  insufficient  under  particular  cir- 
cumstances, is  not  surprising.  To  the  usefulness  of  such  a 
Court,  such  rules,  as  principles  for  the  government  of  the 
Judge,  are  indispensable.  They  are  requisite,  both  to 
relieve  the  Judo^e  from  unnecessary  labour,  and  to  exclude 
the  suspicion  and  the  danger  of  unlimited  and  irresponsible 
discretion  upon  all  questions  of  fact;  which,  in  a  perma- 
nent magistrate  is  intolerable.  Hence,  in  the  very  able 
opinions  which  have  been  delivered  by  the  Judges  of  those 
Courts,  are  constantly  found  expositions  of  the  reasons,  on 
which  the  credit  to  be  given  to  the  witnesses  ought  to  rest, 
and  on  which  inferences  of  particular. facts  may  be  ration- 
ally drawn  from  certain  evidence ;  and  such  reasons,  an^ 
the  determination  to  which  they  led  in  one  case,  are  natu- 
rally appealed  to  by  counsel,  and  acknowledged  by  the 
Court  in  succeeding  cases.  At  first  they  may  be  respected  ^ 
only  as  the  conclusions  of  an  able,  well  instructed  and 
experienced  mind,  well  calcuFatedT  to  influence  another 
mind  to  adopt  the  same  conclusions.  But  they  soon  ac- 
quire the  authority  which  a  succeeding  Judge  is  neither 
able  nor  willing  to  deny  to  them,  of  being  precedents.  For, 
as  has  been  forcibly  remarked,  it  is  the  professional  ten- 
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dency  to  repose  on  precedents  ;  and  it  is  fortunate  for  the  T^'lBSi. 
institutions  of  every  country,  that  there  is  such  a  tendency.    Downkt 
That  the  principles  upon  which  the  Ordinary  in  England    muubst. 
requires  particular  proof,  to  rebut  the  presumption  of  fraud 
in  obtaining  a  will  from  a  man  of  weak  or   impaired 
faculties,  are  obligatory  upon  each  succeeding  Judge  who 
may  sit  in  those  Courts,  seems  to  be  a  settled  point  in 
those  Courts.    Nor  can  it  be  denied,  that  those  principles 
have  been  most  carefully  considered  and  cautiously  settled. 
They  address  themselves  forcibly  to  every  rational  mind ; 
and  were  most  properly  urged  against   the  instrument 
ofiered  for  probate  in  this  ca^e.    The  Court  is  not  to  be 
understood  as  pronouncing  them  insufficient  to  repel  all 
the  presumptions  drawn  from  the  execution  of  the  instru- 
ment by  a  testator  in  the  condition  of  mind  and  body 
imputed  to  Mr.  Smith  by  the  witnesses.    Upon  its  suffi- 
ciency or  insufficiency  this  Court  would  carefully  abstain 
from  intimating  any  opinion ;  and  allusion  is  made  to  it, 
only  to  prevent  the  supposition,  that  our  decision  rests  on 
a  difference  of  opinion  between  us  and  his  honour  upon  the 
weight  to  which  the  evidence  was  entitled.    On  the  con- 
trary, we  think  the  question  is,  whether  either  Court  can 
determine  its  weight ;  in  other  words,  whether  the  inquiry  <^ 
be  one  of  fact  or  law  ?    That  question  cannot  be  deter- 
mined by  the  decisions  of  the  Ecclesiastical  Courts,  for 
whether  the  nature  of  the  inquiry  be  of  the  one  kind  or  of 
the  other,  the  remarks,  rules,  principles,  by  which  one 
great  Judge  was  guided  in  the  discussion,  weighing  and 
deciding  on  evidence  of  a  particular  character,  in  a  parti- 
cular case,  would  be  authoritative  on  another  upon  the 
like  evidence  in  a  like  case.    The  question  depends  upon  «> 
the  nature  of  the  inquiry  according  to  the  common  law  of 
England,  and  the  statute  laws  of  this  state.    For  although 
the  question  is  one  of  probate,  and  therefore  might  appro- 
priately be  governed  by  that  portion  of  the  ecclesiastical 
law  which  is  incorporated  into  the  common  law  and  ad- 
minbtered  in  peculiar  jurisdictions ;  yet  it  has  seemed  good 
to  the  legislature  to  refer  it  to  a  tribunal  of  a  different 
nature,  a  jury.    That  tribunal  is  the  favourite  of  the  com- 
mon law  as  the  arbiter  of  facts ;  and  not  less  so  with  the 
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Dk.  1834.  legislature  of  this  state  than  with  our  ancestors.    For  not 
OowNKT    only  is  the  decision  of  all  facts  within  the  power  of  a  jury, 
M.  "*  ^^    but  in  this  state  it  is  exclusively  their  province  to  decide 
•    them,  uninfluenced  by  the  opinion  of  the  Judge  upon  the 
weight  of  the  evidence^  or  its  sufficiency  to  prove  any  fact 
in  dispute.    To  the  jury  any  argument  may  be  urged  im- 
pugningi  or  enforcing  deductions  of  one  fact  from  another 
proved,  or  from  the  defect  of  full  proof  of  either  the  one 
fact  or  the  other ;  and  the  opinions  of  men  of  able  and 
practiced  minds  may  properly  be  laid  before  them  in  argu- 
ment, as  likely  to  influence  their  judgment  by  the  force  of 
the  reasoning  which  led   to  those  opinions,  or  by  the 
authority  of  the  opinions  themselves,  coming  from  such 
sources.    But  it  is  impossible  to  say,  that  such  a  tribunal 
is  bound  as  to  a  conclusion  of  fact,  by  the  precedent  set  by 
another  tribunal  for  the  deciston^f  (acts,  wKether  consist* 
ing  of  a  single  Judge,  or  of  the  numerous  Judges  who 
^  compose  a  jury.    There  is  no  law  to  such  a  body  but  its 
conclusions  upon  the  evidence  as  to  the  fact  sought. 

Is  there  a  principle  to  be  found  laid  down  anywhere  in 
the  common  law,  as  a  positive  precept,  that  U  is  necessary 
to  the  validity  of  the  will  of  a  man,  written  in  his  last 
illness,  and  when  very  weak  from  disease,  by  one  who 
takes  a  large  legacy  under  it,  and  was  the  confidential 
friend  and  adviser  of  the  alleged  testator,  that  those  who 
ofler  the  will  should  distinctly  prove,  besides  the  testable 
capacity  of  the  maker,  and  the  due  formal  execution  of 
the  instrument,  the  further  facts,  by  distinct  evidence, 
that  the  maker  knew  and  approved  of  the  contents  of  the 
instrument?  If  there  be  such  a  proposition,  it  has  escaped 
our  researches  among  the  treasures  of  the  common  law* 
It  is  the  principle  of  that  code,  that  a  paper  obtained  by 
duress  or  undue  influence,  or  by  deception,  and  without 
the  free  consent  of  the  maker,  given  upon  a  knowledge  of 
its  provisions,  is  not  a  will.  But  that  the  want  of  such 
knowledge  and  consent  are  legal  conclusions  from  evidence 
that  the  supposed  testator  was  worn  down  by  disease,  and 
that  the  writer  of  the  paper  derives  a  large  benefit  under 
it,  is  nowhere  found ;  nor  that  the  like  conclusion  is  abso- 
lutely to  be  drawn  from  those  facts,  with  the  additional 
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one,  that  the  \nriter  was  or  was  not  a  stranger  or  a  confi-   P"c»l834 
dential  friend  of  the  testator.    /After  proof  of  capacity  VI  Downet 
and  execution,  the  common  law  lays  down  no  rule  upon  \ ViOTHBBr. 
the  subject;  but  submits  the  general  question  to  the  jury   ^ 
fer  a  decision,  according  to  their  conclusions  upon  the 
actual  facts  of  undue  influence,  imposition  on  the  testator, 
his  knowledge  of  the  contents  of  the  paper,  and  assent 
thereto — under  the   comprehensive  inquiry,  whether  a 
fraud  has  been  practised.    Where  the  testator's  situation  i 
is  such  as  to  render  the  perpetration  of  a  fraud  easily  / 
practicable,  the  jury  may  say,  they  are  not  satisfied  one  I 
was  not  practised,  and  thence  infer  its  existence,  unless  / 
the  contrary  be  clearly  shown.    It  is  in  the  power  of  the 
jury,  and  may,  as  reasonable  men,  be  their  duty,  for  fear 
of  fraudulent  practices,  and  in  prevention  of  them,  to  find 
a  fraud,  or  to  give  a  verdict  such  as  they  would  if  they 
had  found  a  fraud,  where  there  is  a  defect  of  proof  to 
negative  it.    It  is  upon  that  principle,  that  ecclesiastical 
Judges  regulate  their  judgments,  as  we  understand  them. 
But  those  are  conclusions  of  fact,  arising  from  evidence 
given  or  withheld.    A  defect  of  proofs  unless  it  be  a  total 
defect,  is  for  the  consideration  of  the  jury,  wherever  the 
law  requires  the  intervention  of  a  jury.  The  ecclesiastical 
Judge  can  say,  a  case  is  not  established,  because  it  is  rea- 
sonable to  require  in  the  particular  case  full  proof,  and  to 
such  and  such  points  the  proof  is  not  full.    So  may  a  jury. 
But  a  judge,  under  our  system  of  jurisprudence,  cannot  ;^ 
determine,  when  prima  facie  proof  is  offered,  that  the  case  I' 
fails,  because  further  proof  is  not  given.    That  the  will  I, 
was  written  by  a  legatee — that  he  stood  in  the  relation  of 
kindred,  friend,  or  agent  to  the  party,  do  not,  of  them- 
selves, prove  that  the  testator  did  not  know  or  assent  to 
the  dispositions.  They  raise  a  suspicion  of  imposition,  and 
make  it  reasonable  to  call  for  explanations.    Such  expla- 
nations may  be  given,  as  acknowledged  in  jthese  very 
instructions,  by  evidence  of  the  actual  reading  of  the  will 
by  or  to  the  testator,  or  by  proving  its  conformity  to  the 
instructions  given  for  it.    There  are  other  circumstances 
equally  satis&ctory ;  such  as  the  conformity  of  the  will  to 
pfevioas  or  subsequent  declarations,  or  to  such  dispositions 
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Dbc.1834.  as  the  party  would  be  prompted  by  natural  afiection  to 
DowKiT  make.  /The  intimacy  of  the  relation  between  the  writer 
MomraxT.  ^^^  ^^^  testator  may  be,  and  is  even  less  suspicious,  than 
if  they  were  strangers ;  upon  the  supposition  that  each 
draftsman  writes  himself  heir.  These  considerations  must 
satisfy  the  mind,  that  upon  such  a  subject,  the  law  cannot 
lay  down  as  a  test,  that  a  will  is,  or  is  not,  valid,  when 
executed  under  any  one  or  more  of  the  particular  circum- 
stances mentioned ;  but  necessarily  refers  the  facts  upon 
which  its  validity  legally  depends,  to  the  decision  of  the 
jury,  under  evidence  as  to  all  the  circumstances  attending 
its  preparation  or  execution,  the  condition,  mental  and 
physical,  of  the  testator,  the  contents  of  the  instrument, 
and  the  benefits  provided  in  it  for  those  actively  concerned 
either  in  the  preparation  or  execution.  Evidence  to  each 
of  these  points  may  have  an  important  bearing  upon  the 
just  conclusions  to  be  formed  of  the  testator's  capacity, 
and  of  the  advantages  that  may  have  been  taken  of  his 
weakness  or  confidence ;  and  a  jury  may  justly  be  alarmed 
at  the  danger  of  exposing  testators  to  importunities  and 
imposition,  which  would  follow  from  establishing  papers 
to  be  wills,  when  obtained  in  extremis,  and  under  suspicious 
circumstances,  unless  those  suspicions  be  removed  by 
affirmative  and  plenary  evidence,  that  the  testator  ccHn- 
prehended  the  dispositions  made  for  him,  and  fully  and 
freely  sanctioned  them.  But  like  other  questions  of  actual 
intention ;  of  the  state  of  the  mind ;  of  influence ;  know- 
ledge or  ignorance  of  one  person,  and  of  integrity  or  dis- 
honesty and  fraud  of  another ;  this  question  is  one  of  fact, 
to  be  decided  by  the  jury  upon  evidence ;  which,  in  the 
opinion  of  the  Judge,  is  competent,  as  tending  to  establish 
any  of  those  facts.  Its  tendency,  it  is  the  province  of  the 
Judge  to  explain,  by  stating  what  conclusions  may  be 
drawn  from  it ;  but  whether  it  establishes  a  fact,  or  wbe^ 
ther  a  conclusion  deducible  from  it,  is  or  is  not  rebutted  |  j 
by  other  evidence,  is  the  province  of  the  jury  to  say. 

That  the  rules  of  the  Ecclesiastical  Courts,  although 
most  sensible  deductions  of  facts,  are  not  parts  of  the  law 
of  this  country,  but  only  of  the  law  of  those  Courts,  we 
deduce,  not  only  from  the  manner  in  which  the  Judges 
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in  those  tribunals  speak  upon  this  question,  but  from  the  Dw.  1634 
nature  of  the  subject  itself.    But  furthermore,  the  ques-    Downbt 
tioos  which  arise  before  the  Ecclesiastical  Courts  upon   „  ^ 

XttURfHST* 

the  probate  of  testaments,  arise  also  in  the  Courts  of 
Common  Law,  in  ejectments  on  devises,  or  on  issues  out 
of  Chancery,  to  try  the  validity  of  the  will.  Yet  none 
of  the  principles  on  which  the  Ordinary  makes  deductions 
from  evidence  given  or  withheld,  have  been  incorporated 
into  the  common  law,  so  as  to  be  laid  down  to  the  jury, 
as  conclusions  drawn  from  them.  The  evidence  is  sub- 
mitted to  them,  that  they  may  draw  their  own  conclusion. 
For  this  very  reason,  the  chancellor  will  not  determine  the 
validity  of  the  will,  but  always  sends  it  to  an  issue,  devi' 
savit  vd  nan  ;  and  upon  that  issue  and  in  ejectment,  the 
verdict  is  frequently  at  variance  with  the  judgment  of 
the  ecclesiastical  Judge  on  the  same  instrument,  offered  in 
his  Court  as  a  testament. 

For  these  reasons,  we  think  there  was  error  in  stating 
it  as  a  proposition  of  law,  that  the  evidence  supposed  was 
necessary  to  the  validity  of  the  paper  as  a  will.  It  should 
have  been  left  to  the  jury  to  say,  whether  they  thought, 
from  the  evidence  given,  that  the  presumption  from  execu- 
tion, that  the  party  knew  the  contents  of  the  paper,  under- 
stood them,  and  assented  to  them,  was  in  fact  rebutted  by 
the  state  of  his  mind  and  health  at  the  time  the  will  was 
prepared  and  executed ;  by  its  contents,  and  by  the  cir- 
cumstances relied  on  by  the  defendant;  or  was  confirmed 
by  its  contents  and  by  the  evidence  to  the  testator's  know- 
ledge of  them,  and  other  circumstances  offered  on  the 
other  side.>  The  case  must  therefore  be  submitted  again 
to  the  jury. 

Pjbb  Cusiam.  Judgment  reversed. 


^ 
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Ma»kiaw>   NATHANIEL  MARKLAND,  Adm.  of  HENRY  TUCKER,  o.  MARK 
Adm.  CRUMP. 


V. 

CkUHr. 


A  covenant  for  quiet  enjoyment  inns  with  the  land,  and  one  who  b  evicted 

may  recover  upon  inch  covenant  in  the  deed  of  any  prior  vendor,  and  this 

whether  ho  purohaaed  with  or  without  warranty. 
An  intermediate  vendor,  cannot  in  respect  of  hi*  liability,  upon  hii  covenant 

fer  quiet  enjoyment,  recover  of  a  prior  vendor,  but  muit  first  make  good 

the  damages  of  the  person  evicted. 

This  was  an  action  to  recover  damages  for  the  breach  of 
a  covenant  of  quiet  enjoyment,  contained  in  a  deed,  where- 
by the  defendant  conveyed  land  to  the  intestate  of  the 
plaintiff.  The  breaches  assigned,  were ;  1st.  The  eviction 
of  the  intestate  by  paramount  title.  2nd.  The  eviction  of 
the  bargainee  of  the  intestate. 

The  plaintiff  having  made'out  n,  prima  facie  case,  for  the 
defence  it  was  proved  that  the  interest  of  the  intestate  in 
the  land,  had,  before  the  eviction,  been  sold  under  a^./a. 
against  the  intestate,  to  one  Marcum,  and  that  the  latter 
was  the  person  who  had  really  been  evicted. 

Upon  this  fact  being  admitted,  his  honour,  Judge  Sba- 
WELL,  at  Rowan,  on  the  last  Circuit,  ruled  that  the  plain- 
tiff, to  entitle  himself  to  a  verdict,  should  "  show  a  distur- 
bance, either  of  his  intestate,  or  of  some  person  holding 
under  him,  as  his  tenant,  whose  possession  was  that  of  the 
intestate.  That  the  plaintiff  as  administrator,  could  not 
recover  for  a  disturbance,  when  the  person  disturbed  could 
claim  the  benefit  of  the  covenant,  in  the  deed  to  the  intes- 
tate. That  the  covenant  declared  on,  either  ran  with  the 
land  to  the  assignee,  or  it  did  not.  If  the  former,  the 
assignee  being  the  person  disturbed,  was  entitled  to  its 
benefit — that  but  one  action  could  be  maintained  for  the 
disturbance,  and  to  allow  that  action  to  be  brought  by  one 
whose  interest  had  passed  away,  and  who  had  received 
the  full  value  of  the  land,  for  a  disturbance  which  in  no 
way  molested  him,  and  this  to  the  prejudice  of  the  person 
really  injured,  who  had  lost  both  the  lands  and  his  money, 
was  not  consistent  either  with  reason  or  justice.  That  if 
on  the  other  hand,  the  covenant  did  not  run  with  the  land, 
and  extend  to  the  assignee — the  purchaser  under  the  fi.  fa. 
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— ^then  it  had  not  been  broken  by  the  eviction  of  the  lat-  Pk.  1834. 
ter."  Marsiand 

In  submission  to  this  opinion*  the  plaintiff  sufiered  a      ^^ 
non-suit|  and  appealed.  Ckvuw. 

Peanonf  for  the  plaintiff. 

J^ash,  for  the  defendant. 

RcFFiNy  Chief  Justice. — The  opinion  delivered  in  the 
Superior  Courts  is  that  entertained  by  this  Court;  and 
very  much  upon  the  reasons  expressed  by  his  honour.  For 
it  would  seem  to  be  a  first  principle,  that  in  an  action 
sounding  in  damages,  none  can  be  recovered,  if  none  have 
been  sustained  by^the  plainti^ 

Marcum,  the  purchaser  at  sheriff's  sale,  has  been  re- 
garded by  the  plaintiff's  counsel,  as  a  purchaser  with 
warranty ;  because,  under  the  statute,  ho  can  have  re- 
course to  Tucker,  the  defendant  in  the  execution.  The 
Court  supposes  it  clear,  that  he  is  an  assignee,  who,  by 
reason  of  the  privity  of  estate,  is  entitled  to  the  benefit  of, 
and  bound  by  all  covenants  running  with  the  land.  Spen" 
cer^s  case,  6th  Resolution,  5  Rep.  17.  But  whether  such 
recourse  against  Tucker,  would  amount  to  such  a  warran- 
ty, or  ought  to  be  construed  to  have  the  same  eflfect,  the 
Court  does  not  deem  it  necessary  to  determine.  Because 
we  think,  an  express  warranty  from  Tucker  to  Marcum, 
would  not,  upon  the  eviction  of  the  latter,  give  an  action 
to  Tucker  against  Crump,  on  his  covenant  of  warranty, 
nor  be  a  bar  to  that  of  Marcum  against  Crump  on  the  same 
covenant. 

In  support  of  the  proposition  to  the  contrary,  the  coun- 
sel for  ibo  plaintiff  has  been  able  to  adduce  no  case,  in 
which  that  was  the  point  adjudged.  In  Kane  v.  Sanger, 
14  John.  Rep.  89,  Chief  Justice  Sfjbucbr  states  the  gene- 
ral rule  to  be»  that  where  covenants  run  with  the  land,  if 
it  be  conveyed  before  a  breach  of  the  covenant,  the  assig- 
nee only  can  sue  upon  the  subsequent  breach ;  but  if  the 
assignor  be  himself  bound  in  his  deed,  to  indemnify  the 
assignee  against  such  breach,  there  the  assignor  only  can 
bring  the  action.  This  is  certainly  a  very  explicit  dedi^ 
ration  of  the  opinion  of  a  most  respectable  Judge.    But 
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D»c.l8^  it  is  not  entitled  to  the  authority  of  an  adjudication ;  be- 
Maskland  cause  it  was  not  necessary  to  the  decision  of  the  case, 
^^^'  and  is  only  a  dictum.  There  the  plaintiff,  who  was  the 
CftUMF.  assignor,  had  immediately  taken  back  the  legal  estate,  by 
way  of  mortgage  in  fee ;  and  therefore  his  assignee  could 
not,  under  any  circumstances,  have  had  an  action ;  for  at 
the  time  of  the  breach,  he  was  not  the  assignee,  but  the 
plaintiff  was  reinvested  with  the  estate  by  force  of  the 
mortgage.  Upon  this  ground  the  plaintiff  had  judgment. 
As  it  was  held,  that  in  the  case  proved,  the  effect  of  the 
plaintiff's  warranty  could  not  be  a  bar  to  the  action,  it 
became  immaterial  to  determine  what  the  effect  would 
have  been,  if  the  estate  had  remained  in  the  assignee,  until 
his  eviction.  No  English  case  is  referred  to  by  the  Chief 
Justice,  and  but  one  in  this  country,  that  otBickfordv. 
Paige,  2  Mass.  Rep.  460.  This  last  case  does  not  seem  to 
us  to  admit  of  such  an  interpretation.  Chief  Justice  Par- 
sons says,  that  **  the  assignee  alone  can  sue,  unless  the 
nature  of  the  assignment  be  such,  that  the  assignor  is  hoi- 
den  to  indemnify  the  assignee  against  a  breach  of  the  cov- 
enants by  the  original  vendor  ;  which  is  founded  on  the 
principle,  that  no  man  can  maintain  an  action  to  recover 
damages,  who  has  suffered  none."  This  is  a  very  clear 
opinion,  that  an  assignee  without  a  covenant  from  his 
immediate  vendor,  may  sue  on  a  remote  covenant ;  and 
that  he  alone  can  sue  in  such  a  case ;  and  that  for  the  very 
best  of  reasons — because  nb  body  else  is  injured.  But  it 
aflfords  no  inference,  that  an  assignee  with  warranty  may 
not  also  sue  on  a  remote  covenant,  but  only,  that  in  such 
case,  he  is  not  the  only  person,  who  can  have  remedy  for  a 
breach.  In  the  context,  it  must  mean,  that  the  assignee 
who  is  evicted,  may  sue  the  remote  covenantor  for  the 
damages  sustained  by  him ;  but  that  this  case  is  not  like 
the  former  in  which  he  alone  could  have  the  action ;  be- 
cause in  this  case,  another,  besides  the  assignee,  may  sus- 
tain damages,  namely,  his  assignor  upon  his  engagement 
to  indemnify.  As  without  such  engagement  the  assignor 
could  not  sue,  because  he  could  not  be  injured;  so  where 
he  paid  the  damages  to  the  assignee  upon  such  an  engage- 
ment, the  assignor  could  sue,  because  he  then  hadsuflbred. 
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Bat  becaase  the  assignor  can  bring  an  action  after  suflbr-  i>k.189L 
ing,  it  does  not  follow  that  he  can  bring  his  action  upon  Maulams 
the  eviction  of  his  assignee^  and  before  satisfying  the  assig-      ^^ 
nee,  and  to  the  exclusion  of  the  assignee  himself.    This    Crdmt. 
construction  of  the  language  of  Chief  Justice  Pabsons  is 
that  adopted  by  the  Court  in  Withy  v.  Mumfard,  5  Cow* 
en's  Rep.  137,  in  which  the  doctrine  laid  down  in  Kiane 
Y.  SaugCTf  is  pointedly  denied,  under  such  circumstances 
as  to  destroy  its  authority,  even  in  the  Courts  of  New 
York.    For  had  the  point  been  necessary  to  a  decision  in 
Kane  ▼.  Sanger^  it  is  adjudged  directly  to  the  contrary  in 
Withy  ▼.  Mumfordf  in  which  it  was  held,  that  the  assig* 
nee,  who  is  evicted,  may  sue  any  one  or  more  of  the  cove* 
nantors,  whether  immediate  or  remote;    and  that  an 
assignor,  who  has  himself  covenanted,  cannot  sue  a  prior 
covenantor,  until  he  has  himself  satisfied  the  evicted  assig- 
nee ;  but  that  upon  doing  that,  he  can. 

This  Court  is  at  loss  for  a  reason  upon  which  the  first 
rule  laid  down  in  the  Supreme  Court  of  New  York  can  be 
sustained,  or  the  second  can  be  impeached.  If  there  be  a 
reason,  it  must  be  peculiar  to  covenants  and  conveyances 
of  land.  None  such  is  perceived;  and  to  us,  the  position 
contended  for,  seems  to  be  inconvenient,  unjust,  and  con- 
trary to  analogy.  It  multiplies  suits,  by  requiring  each 
assignee  to  sue  his  own  vendor  only.  It  may  defeat  the 
evicted  person  of  his  damages,  by  enabling  his  insolvent 
assignor  to  recover  the  money  from  the  only  person  among 
those  liable,  who  is  able  to  pay  it ;  and  he  may  refuse  to 
pay  it  over.  Covenants  which  run  with  land,  were  always 
exceptions  to  the  maxim  of  the  common  law,  that  diostB 
in  action  could  not  be  assigned.  They  cannot  be  sepa- 
rated from  the  land,  and  transferred ;  but  with  the  land 
they  could,  as  being  annexed  to  the  estate  in  possession, 
and  bound  the  parties  in  respect  to  the  privity  of  estate. 
In  other  instances  of  assignments  tolerated  by  law,  the 
assignee  having  for  the  time  being  the  right,  is  alone  enti- 
tled to  an  action  on  the  contract,  and  may  have  his  action 
against  any  of  the  parties  bound,  either  mediately  or  im- 
mediately. Negotiable  mercantile  instruments,  afibrd  a 
similar  example.    The  holder  may  sue,  not  only  his  own 
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Pwfc  ^S^*  eDdoner,  but  also  any  one  whose  name  is  on  the  paper. 
Marxlakd  But  an  endorser  cannot  have  an  action  against  any  party 
^^      prior  to  himself,  until  he  shall  have  taken  up  the  paper 
C^uiir.     from  the  last  holder,  and  thus  become  the  holder  to  his 
own  use.    The  good  sense  of  this  principle  seems  to  make 
it  necessarily  applicable  to  all  cases  of  successive  engage- 
ments of  indemnity.  ^ 

It  is  admiUed  that,  if  the  grantee  with  warranty,  con- 
vey without  warranty,  the  last  grantee  may  sue  directly 
on  the  covenant  of  the  first  grantor.  It  is  not  seen,  why 
the  interposing  a  second  warranty  should,  nor  how  it  can, 
restrict  the  assignee  to  a  remedy  on  the  last  covenant.  In 
each  case,  the  first  covenant  came  to  him,  as  being  annexed 
to  the  estate ;  and  thus  belonging  to  him,  he,  and  not  ano- 
ther, ou^ht  to  have  the  action  on  it,  until  he  gets  satisfac- 
tion. When  that  is  made,  the  person  who  makes  it,  is 
then  the  injured  person,  and  may  have  his  action  to  make 
himself  whole.  It  is  for  the  benefit  of  all  parties,  that 
each  claimant  should  have  a  direct  recourse  on  the  person 
ultimately  responsible,  if  he  be  able  to  respond. 

An  argument  was  drawn  for  the  plaintifi*,  from  the  doc- 
trine o( Buckhursfs  cose,  1  Co.  Rep.  I,  that  a  vendor  who 
warrants,  is  entitled  to  keep  the  title  papers,  which  contain 
covenants  to  which  he  may  resort  for  his  indemnity.    The 
inference  sought  is,  that  if  he  has  a  right  to  the  deed,  it 
must  be,  because  he  alone  can  bring  an  action  on  the  cove- 
nants in  them,  or  that  such  possession  gives  him  the  exclu- 
ne  right    gjy0  right  of  action.    In  our  opinion,  that  consequence 
who  Mils     cannot  be  deduced.    It  aflfords  no  better  ground  for  his 
nuui  ^to*     ^^^'^^  ^^^  ^  breach  subsequent  to  his  assignment,  than  for 
nuin  the    such  action  before  any  breach,  in  anticipation  of  one.    The 
dmn^"'  possession  of  the  title  deeds  may  indeed  put  the  assignee 
give  him     to  a  difficulty  in  framing  his  declaration,  making  profert, 

the  riffht  to        j-»  -i  /-jj        -^-l* 

•ne  pnnuu  ^^d  givmg  evidence  of  a  deed  not  m  his  own  possession, 
riljr  for  the  which  he  must  encounter,  and  get  over  as  well  as  he  can- 
hit  Tendee.  Indeed,  it  may  be,  that  he  may  be  excused  from  a  pro- 
fert, if  the  record  shows  that  he  is  not  entitled  to  the  deeds. 
But  these  obstacles  merely  arise  out  of  the  rules  of  plead- 
ing and  evidence,  as  between  the  assignee  and  covenan- 
tor sued;  and  have  no  reference  to  the  rights  of  an 
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intermediate  owner,  who  has  parted  from  his  title.    The  Dr.  18M. 


first  feofibr  can  make  direct  satisfaction  to  the  person  Marxlanb 
evicted^  or  take  a  release  from  him.    That  an  assignee      ^°^ 
may  sue  the  remote  covenantor,  the  case  o^Mddbmore  ¥«     Ckvut. 
Ooodall,  Cro.  Car.  503,  is  a  direct  authority.    It  is  true 
that  the'plaintiff  there  did  not  state  in  his  declaration,  that 
his  conveyance  was  with  warranty ;  so  that  the  effect  of 
such  a  covenant  is  not  precisely  shown  by  that  case.    But 
it  is  equally  true,  that  it  does  not  appear  that  the  deed  to 
the  plaintiff  did  not  contain  such  a  covenant    Now  every 
declaration  must  give  a  complete  cause  of  action,  and  if 
the  law  be,  that  an  assignee  with  warranty  cannot  sue  on 
any  prior  covenant,  the  declaration  ought  to  aver  that  the 
plaintiff  is  an  assignee  without  one.    Nothing  of  that  kind  / 

IS  found  in  that  case,  nor  in  the  precedents.  They  are 
silent  as  to  the  covenants  contained  in  all  the  deeds,  under 
which  the  plaintiff  claims,  except  the  particular  covenants 
on  which  the  suit  is  brought,  and  only  sets  forth  the  opera- 
tive parts  of  the  deed,  as  conveying  the  estate  to  the  plain- 
tiff. Nor  has  any  case,  or  precedent  been  found,  of  a  plea, 
that  the  conveyance  from  the  plaintiff's  vendor,  or  from 
some  assignor  between  himself  and  the  defendant,  did 
contain  covenants,  although  the  case  of  such  covenants, 
posterior  to  that  of  the  defendant  in  the  action,  must  fre- 
quently have  occurred. 

But  a  still  broader  ground  was  asserted  in  the  argument ; 
which  is,  that  even  if  the  assignee  Marcum  could  sue,  yet 
the  plaintiff,  as  administrator  of  Tucker,  the  defendant's 
bargainee,  could  also  have  his  action:  the  two  actions 
resting  on  different  grounds;  the  former  on  privity  of 
estate,  and  the  latter  on  privity  of  contract. 

For  this  no  direct  authority  has  been  cited,  and  we  sup- 
pose there  can  be  none.  For  it  is  a  proposition  of  simple 
justice  to  the  covenantor,  that  both  actions  cannot  be 
maintained.  It  has  however  been  likened  to  the  case  of 
the  action  of  covenant  by  a  lessor  against  an  assignee  of 
the  lessee,  and  also  against  the  lessee  himself;  both  of 
which  will  certainly  lie.  That,  however,  is  but  the  ordi-/ 
nary  case  of  a  creditor  having  a  right  to  look  to  two  per-( 
sons  severally  for  the  same  debt,  frx)m  one  only  of  whom,  1 
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18  he  allowed  to  collect  it.  This  would  be  the  anomalouB 
one,  of  two  persons  having  each  the  distinct  right  to  re* 
oover  and  collect  from  a  debtor,  the  same  money,  although 
he  ought  to  pay  it  but  once.  The  present  case  is  really 
correlative,  not  to  that  of  a  lessor  claiming  from  the  lessee 
and  his  assignee  the  rent  due  him,  but  to  that  of  a  lessor 
who  has  assigned  his  reversion  and  sues  the  lessee  on  the 
covenants  in  the  lease  for  rent  arising  after  the  assignment. 
That  such  an  action  cannot  be  sustained  upon  the  privity 
of  contract  has  been  settled  ever  since  Lord  Coke's  time. 
Wdlker^s  Case,  3  Rep.  22.  It  is  there  laid  down  '« that  if 
the  lessor  grants  over  his  reversion,  now  the  contract  run- 
neth with  the  estate,  and  therefore  the  grantor  shall  not 
have  any  action  of  debt  for  rent  due  after  his  assignnient« 
but  the  grantee  shall  have  it ;  for  the  privity  of  contract 
follows  the  estate,  and  is  not  annexed  to  the  person  hut  in 
respect  of  the  estate"  The  explanation  of  the  difference 
be  proceeds  afterwards  to  give,  and  it  is  roost  reasonable. 
"  The  lessee  himself, "  he  says,  "  shall  not  prevent  by  his 
own  act  such  remedy  which  the  lessor  hath  against  him ; 
but  when  the  lessor  grants  over  the  reversion,  there, 
against  his  own  grant  he  cannot  have  remedy,  because  he 
has  granted  to  another  the  reversion,  to  which  the  rent  is 
incident."  It  is  thus  seen,  that  to  an  action  by  the  lessor 
against  the  lessee  or  his  assignee,  it  is  a  full  answer,  (hat 
the  plaintiff  had  assigned  before  the  rent  accrued.  The 
same  principle  embraces  the  present  case.  Tucker,  the 
defendant's  grantee,  cannot  have  the  action,  because  he 
conveyed  to  Marcum,  before  the  breach,  the  estate  to 
which  the  covenant  was  incident,  and  the  original  privity 
of  contract  will  not  support  the  action,  but  in  respect  of 
the  privity  of  estate  continuing,  or  of  the  loss  of  the  estate 
and  damages  thence  arising  to  the  plaintiff. 

Indeed,  if  privity  of  contract  alone  was  sufficient  with- 
out  reference  to  the  estate,  the  present  plaintiff  might 
recover  as  well  if  his  intestate  had  conveyed  without,  as 
with  warranty ;  for  the  covenants  inserted  in  the  deed  do 
not  make  it  more  or  less  an  assignment  of  the  land.  Yet 
the  very  cases  cited  admit  the  assignee's  sole  right  to  sue. 
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if  there  had  not  been  a  warranty  by  his  vendor;  for  if  he  P"o»l8M. 

had  not  the  risht  there  would  be  no  redress.  Marklaio 

But  there  are  other  cases  from  which  it  is  clear  that        ^^  * 

mere  priority  of  contract  will  not  suffice  to  sustain  an  Ckuhp. 

action ;  but  the  plaintiff  must  show  a  damage  arising  to  ^*^*^ 

himself  in  particular,  from  the  breach  alleged.    Those  of  tract  win 

Singdon  V.  Notde,  1  Maule  &  Selw.  365,  and  4  Id.  53,  ^^^^ 

are  clear  examples.    The  defendant  conveyed  to  the  tes-  tosaitoin 

tator  with  a  covenant  of  seisin;  and  the  first  action  was  upon  a  cot- 

brought  by  the  plaintiff  as  executrix,  upon  the  Idea  that  fnant  ron- 

such  a  covenant  was  broken  as  soon  as  entered  into,  and  laod,  but 

therefore  that,  as  in  other  cases  of  a  breach  in  the  testa-*  ^^  piajntiff 

11  .11  -n      '  must  show 

tor  s  time,  she  ought  to  sue  m  that  character.  But  it  was  a  damage 
held  otherwise  on  demurrer,  because  although  the  warranty  ^  ^j^ 
was  broken  in  the  testator's  time,  yet  the  declaration  did  lar  from 
not  show  a  special  damage  to  him  in  his  life^time,  and  the  gUeg^ 
heir  or  devisee  took  the  estate  such  as  it  was,  and  was 
entitled  to  the  benefit  of  the  covenant ;  and  therefore  the 
executrix  could  not  sue,  and  claim  the  damages  as  per* 
^onalty,  since  the  testator  had  not  so  treated  the  breach  of 
covenant.  Lord  Ellenborough  said  there  would  be  a  dif^ 
ficulty  in  admitting  the  executrix  to  recover  at  all,  that  is, 
upon  the  declaration  as  framed,  without  allowing  her  to 
recover  the  full  amount  of  damages  for  the  defect  of  title; 
and  in  that  case,  the  heir  would  be  barred  by  her  recovery ; 
for  the  heir  could  not  maintain  another  action  for  the  same 
breach  and  the  same  damages.  All  the  Judges,  indeed, 
put  it  pointedly,  that  the  recovery  by  the  executrix  would 
be  a  bar  to  the  heir,  and  leave  no  subject  of  a  suit  for  the 
devisee,  although  the  estate  such  as  it  was,  came  to  him, 
and  the  damage  was  actually  to  him.  Accordingly  when 
the  same  plaintiff,  in  the  last  case,  sued  as  devisee,  there 
was  judgment  for  her.  These  cases  are  contrary  to  several 
in  this  country  in  one  respect ;  which  is,  that  upon  a  cove- 
nant of  seisin  the  assignee  of  the  land  cannot  have  an 
action,  since  the  breach  is  necessarily  before  the  assign- 
ment. Chreenby  v.  Wilcox,  2  John.  Rep.  4,  and  Beckford 
V.  Paige,  2  Mass.  Rep.  460.  That  difference  does  not 
aflkct  the  question  before  us ;  and  the  case  of  Eingdon  v. 
Noide,  is  a  clear  authority  for  this  principle,  that  when- 
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l^O'i83i,  ever  a  person  is  in  the  land  in  privity  of  estate  with  the 

MAtKLAMD  covenantor,  eviction  or  defect  of  title  is  not  necessarily  to 

^      the  damage  of  one  who  has  merely  a  privity  of  contract ; 

CuiMT.     but  that  such  latter  person  must  particularly  show  his 

damage*  before  he  can  sue  on  the  contract.    It  further 

establishes,  that  the  action  of  the  person  who  has  only  a 

privity  of  contract  will  not  lie,  because  a  recovery  in  it 

would  be  a  bar  to  the  person  who  had  the  privity  of  estate, 

to  whom  the  injury  is  immediate,  and  who  therefore  has 

the  first  right  to  satisfaction. 

Upon  the  whole,  therefore,  the  Court  is  of  opinion,  both 
upon  authority  and  reason,  that  a  purchaser  with  war- 
ranty from  his  vendor  may  sue  upon  a  covenant  of  war- 
ranty to  his  vendor ;  and  as  a  consequence,  that  the  latter 
cannot  sue,  until  he  shall  have  sustained  damage  by  making 
satisfiEu^tioo  upon  his  own  covenant. 

This  is  the  more  proper  here,  since  the  rule  established 
in  this  state  for  measuring  the  damages;  because  the 
plaintiff's  intestate  ought  not  to  recover  his  purchase 
money,  but  only  what  Marcum  recovered  from  him ;  that 
is  to  say,  the  purchase  money  and  interest  paid  by  Mar- 
cum.    Williams  v.  Beeman,  2  Dev.  Rep.  483. 

The  observations  on  the  first  point  supersede  the  neces- 
sity of  examining  the  question,  whether  an  estate  passed 
by  the  defendant's  deed  or  not.  The  declaration  is  not 
framed  on  a  covenant  to  convey,  as  if  this  were  such  an 
agreement  and  not  a  conveyance ;  but  on  this  as  a  covenant 
of  warranty  of  an  estate  conveyed.  The  gravamen  is  the 
eviction  of  Marcum,  the  assignee,  and  the  damages  arising 
therefirom ;  and  not  a  refusal  to  make  an  assurance.  Now 
the  eviction  of  the  intestate's  assignee  can  never, /»erse, 
be  an  injury  to  the  plaintiff;  but  to  the  assignee  alone, 
until  he  shall  have  called  on  the  plaintiff  to  make  him 
whole.  When  that  shall  be  done,  the  plaintiff  can  state  a 
case  in  his  declaration,  on  which  a  special  damage  to  his 
intestate,  or  to  himself  as  administrator,  can  be  seen  and 
assessed  to  him. 
Pbb  CuacAM.  Judgment  affirmed. 
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WnXIAM  X  T.  miXER  V.  SARAH  IRVINE.  — 

MlLLDl 
O. 

The  act  of  1819  {Rev,  eh.  1019),  **  to  make  Toid  parol  oootracta  lor  the  nie      Iatirb. 
of  lands  and  slavet,**  does  not  require  that  the  consideration  of  the  contract 
aboold  be  set  forth  in  the  written  memorandmn  of  it. 

ft 

AflsimpsET  brought  to  recover  damages  for  the  breach 
of  the  fdlowing  written  contract^  viz. : 

**  I,  Sarah  Irvine,  do  agree  to  convey  to  Wm.  J.  T. 
Miller,  a  certain  piece  or  parcel  of  land  adjoining  the 
tract  of  land  which  said  Wm.  J.  T.  Miller  bought  of  me. 
The  lines  to  run  as  follows :  to  begin  with  the  line  where 
it  crosses  the  main  big  road  leading  to  M'Swain's  ford  on 
First  Little  Broad  River,  thence  south-west  course  with 
the  edge  of  the  old  field  down  to  t^BliiMliMMflfiranch ; 
thence  up  the  said  branch  to  the Aidt^|AMwflDQ^|n^ 
line  of  the  three  hundred  acre  traA.   January  IStn;  |639. 

"  The  condition  of  the  above  Mi^^t^J/^^^A^i  if 
the  three  hundred  acre  tract  wnch  the  said  Wm.  J|  T. 
Miller  bought  of  the  said  Sarah  ^|iikIflGfttt^H¥otjib  be 
four  hundred  acres  after  being  su^teed»  the  aboi^obli" 
gation  of  Sarah  Irvine  is  to  be  void  aSli^  none  efl^t. 
January  15th,  1829." 

On  the  trial  at  Rutherford,  on  the  last  Circuit,  before 
his  honour  Judge  Martin,  after  the  plaintiff  had  proved 
the  execution  of  the  contract,  his  honour  held,  that  no 
consideration  being  mentioned  in  it,  the  action  could  not 
be  maintained.  The  plaintiff  then  proposed  to  prove  by 
parol  evidence,  that  the  contract  was  founded  on  a  valuable 
consideration.  His  honour  refused  to  receive  the  testimony, 
saying,  **  that  to  do  so,  would  be  to  alter,  or  add  to,  the 
written  contract."  The  plaintiff  was  nonsuited  and  ap- 
pealed. 

No  counsel  appeared  for  either  party. 

RuFFiif,  Chief  Justice. — The  question  presented  in  this 
case  is,  whether  the  consideration  on  which  a  written 
parol  promise  is  founded,  must  appear  in  the  instrument 
itself  or  in  some  other  writing,  or  may  be  proved  viva 
voce.    At  the  common  law,  every  agreement  not  under 
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Pk.  1634.  seal  requires  a  consideration  to  support  it ;  but  the  consi- 
MiLiA  deration  might  be  proved  in  any  manner  in  the  party's 
Ift^m.  P<>wer — by  the  same  instrument,  or  by  a  separate  one,  or 
by  witnesses.  .  The  question  therefore  depends  upon  the 
act  of  1819.  {Rev.  ch.  1016.)  It  is  a  new  question  in 
our  Courts ;  and  as  it  involves  important  consequences, 
and  is  one  upon  which  there  has  been,  upon  similar 
statutes,  much  conflict  of  opinion  in  other  Courts,  we 
have  very  deliberately  considered  it.  The  majority  of  the 
Court  is  of  opinion,  that  the  statute  does  not  operate  upon 
the  case,  and  that  the  consideration  may  be  proved  since, 
as  before  the  statute.  The  act  does  not,  on  the  one  hand, 
give  validity  to  an  agreement,  merely  because  it  is  writ- 
ten ;  but  leaves  the  common  law  in  force,  which  makes  a 
consideration  indispensable  to  its  validity.  So,  on  the 
other  hand,  while  the  common  law  requires  such  conside- 
ration, the  statute  does  not  prescribe  that  it  shall  be  proved 
otherwise  than  at  common  law.  If  an  alteration  of  such 
magnitude  had  been  intended,  as  that  no  consideration 
should  be  required  when  there  was  a  writing;  or  that,  if 
required,  the  writing  should  set  it  forth ;  we  think  each 
would  have  plainly  appeared  by  distinct  enactments,  and 
that  neither  would  have  been  left  to  doubtful  inference. 
The  provisions  actually  made  seem  to  have  the  obvious 
purposes  of  protecting  persons  from  being  drawn  inconsi- 
derately into  sudden  engagements  touching  the  important 
properties  in  lands  and  slaves,  and  against  the  misunder- 
standing and  misrepresentations  of  the  extent  of  such  en- 
gagements, by  witnesses.  Hence  the  contract  must  be 
put  into  writing  and  signed  by  the  party  to  be  charged 
therewith.  It  need  not  be  signed  by  both  parties;  the  one 
charged  by  the  contract  must  sign  it,  and  his  signature 
shall  sufiice  to  charge  him.  If  both  are  chargeable  by  the 
contract,  as  written,  then  both  must  sign  it,  to  charge  both. 
But  if  one  only  is  to  be  charged  on  it,  there  seems  to  be 
no  reason  why  it  should  contain  any  matter  but  such  as 
charges  him ;  that  is,  such  stipulations  as  are  to  be  per- 
formed on  his  part.  It  does  not  vary  his  contract,  explain 
or  alter  it,  to  prove  a  consideratbn  aliunde ;  for  at  the 
common  law,  such  explanations  or  alterations  by  parol 
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evideiioe  were  as  inadmissible  as  they  could  be.    This   D«?.l83i. 
proves,  that  the  coDsideration  is  no  part  of  the  contract f  but     Miixai 
only  the  inducement  toit;  and  that  the  case  is  not  more    f^^J^ 
within  the  words  than  the  spirit  of  the  statute.    To  us  it 
seems  there  could  be  no  doubt  upon  the  construction  of  the 
act,  upon  its  terms  and  upon  principle,  were  there  no  de- 
cisions either  way.    They  have  embarrassed  us ;  but  con- 
sidering them  upon  their  intrinsic  merits,  the  weight  of 
them  is  on  the  side  to  which  our  own  opinion  inclines. 
They  are  all  regarded  with  respect ;  but,  none  of  them 
having  authority  in  this  state,  the  respect  must  be  in  pro- 
portion to  the  degree  of  conviction  produced  on  the  mind  by 
the  reasoning  of  those  who  made  them. 

In  England  it  must  now  be  deemed  the  settled  law,  that 
under  the  statute  of  29th  Charles  2,  contracts  for  the  sale 
of  land,  in  consideration  of  marriage,  and  to  answer  for 
the  debt  of  another,  must  state  the  consideration.  The 
point  was  first  decided  in  1804,  in  the  case  of  Wain  v. 
WarlierSf  5  East,  10 ;  and  has  been  followed  by  the  cases 
ai Saunders  v.  Wakefield^  4  Barn.  &  Aid.  595,  (and  6  Eng. 
Com.  Law  Rep.  530,)  and  Jenkins  v.  Reynolds^  3  Brod.  & 
Bing.  11,  (and  7  Eng.  Com.  Law  Rep.  328,)  and  Lyon  v. 
Lambt  in  the  Court  of  Exchequer,  Fell  on  Guar.  318.  The 
latter  cases  may,  however,  be  regarded  as  decisions  by 
compulsion  under  the  authority  of  Wain  v.  Workers y  as 
the  leading  one.  They  are  but  submissions  to  that  judg- 
ment, which  was  that  of  the  Court  of  King's  Bench.  No 
trace  of  the  doctrine  can  be  found  earlier  than  1804.  That 
&ct  has  much  more  authority  than  the  decision  of  any 
Court,  or  of  a  Superior  Court  followed  by  those  which  are 
inferior.  The  silence  of  all  the  Courts  and  counsel  from 
the  reign  of  Charles  the  Second,  to  the  year  1804,  implies 
that  the  law  was  deemed  certain  during  that  long  interval. 
On  which  side  of  this  question  was  the  professional  impres- 
sion 7  It  cannot  be  said  that  we  have  no  means  of  ascer- 
taining; and  that  the  question  was  not  made,  because  the 
statute  was  deemed  plain ;  for  in  Ex  parte  Minet,  14 
Yes.  189,  Lord  Eldon  said,  there  was  a  variety  of  autho- 
rities directly  contradicting  Wain  v.  Warlters;  and  in 
Ex  parte  Gardonh  15  Ves.  286,  he  says,  <'  until  that  case 

Vol.  I.  14 
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P"'^^^  was  decided  I  had  always  sappoaed  the  law  to  be  dear^  that 
MiLLui  if  a  man  agreed  in  writing  to  pay  the  debt  of  anotber,  it 
Iftvurc  ^^  Dot  necessary  that  the  consideration  should  appear  in 
the  writing."  I  do  not  cite  Lord  Eldon's  words  merely  to 
put  his  opinion  as  authority  upon  the  question  of  construe- 
tion»  against  that  of  the  Judges  of  the  King^s  Bench ;  but 
for  the  sake  of  his  testimony  as  to  what  was  understood  to 
be  the  law  up  to  the  time  of  the  case  in  which  that  con- 
struction was  rendered  authoritative  in  that  country.  It 
cannot  be  denied,  that  if  it  was  the  true  one  there,  upon 
the  word  agreement  in  the  statute  of  Charles,  it  is  equally 
true  here,  upon  the  word  contract  in  our  act.  But  Lord 
Eldon  is  not  the  only  English  Judge,  whose  opinion  does 
not  accord  with  that  decision.  In  EgerUm  v.  Matthews, 
6  East,  307,  which  arose  on  the  17th  section  of  the  statute 
of  frauds,  the  decision  was  irreconcilable  with  it.  That 
section  provides,  **  that  no  contract  for  the  sale  of  goods 
shall  be  allowed  to  be  good,  unless  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  Bigned 
by  the  parties  to  be  charged  with  such  contract***  The 
contract  then,  was  simply  a  bill  of  parcels  with  the  prices ; 
and  yet  it  was  held  valid.  The  case  was  tried  before 
Lord  Ellenbobovgh,  at  Nisi  Prius,  who  had  presided  in 
Wain  V.  Warlters^  and  thought  the  case  within  that  pre* 
cedent  and  so  ruled.  But  when  the  question  was  argued 
in  Bank,  he  and  the  other  Judges  distinguished  it  upon 
the  word  bargain,  instead  of  agreement  If  there  be  a  dif- 
ference between  **  bargain"  and  *'  agreement"  I  am  unable 
to  comprehend  it.  But  that  difference  could  not  eitist  in 
the  context  of  the  17th  section,  which  calls  the  bargain 
*'  such  contract ;"  which  surely  must  be  as  comprehensive 
as  "  agreement"  In  this  country,  we  find  as  little  satis- 
faction expressed  with  that  case,  as  in  England.  Soon 
after  the  decision  of  Wain  v.  Warlters  reached  us,  the 
point  was  made  in  the  Courts  of  New  York  and  decided, 
without  great  consideration,  in  conformity  to  it ;  and  after 
being  thus  established,  has  been  followed  in  that  state 
until  it  is  there,  as  it  ought  to  be,  settled  law.  But  Chan- 
cellor ELent,  then  Chief  Justice,  dissented  firom  it  in 
Leonard  v.  Vredenburgf  8  John.  Rep.  29.    In  the  other 
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Coorlsof  the  Unioii»  we  hare  been  unable  to  find  any  Dic.1884. 
willing  recognition  of  the  doctrine;  and  in  several  of  the  Mnxia 
states  it  has  been  positively  denied  after  full  argument  at  invum. 
the  bar  and  from  the  bench.  In  ViolM  v.  PaUonj  5 
Craoehy  143,  the  Supreme  Court  of  the  United  States 
evaded  the  force  of  Wain  v.  WarlterSf  upon  the  words 
**prami9e  or  agreement^*  in  the  statute  of  Virginia;  but  I 
thiok»  that  ''promise'*  and  ''agreement"  there^are  not 
used  to  describe  different  instruments  or  those  of  different 
obligation,  but  are  obviously  referred  to  the  same  thing ; 
the  promise  being  the  agreement  and  vice  versa.  This 
decision  evinces  a  great  unwillingness  to  deny  directly  the 
authority  of  an  adjudication,  but  the  still  greater  unwil- 
lingness to  follow  it,  as  a  reasonable  one.  In  Connecticut, 
Judge  SwiPT  has  opposed  to  it  an  able  course  of  reasoning, 
which  must  greatly  influence  a  dispassionate  mind,  not 
bound  down  by  authority,  (Note  to  Wain  v.  WarlterSf 
in  the  American.edition  of  East.)  In  South  Carolina,  the 
question  is  still  reserved  for  decision  by  the  Court ;  the 
ease  of  Wain  v.  WarUers  being  expressly  put  in  doubt. 
Id  Massachusetts,  the  whole  law,  and  all  the  cases  up  to 
1821,  were  reviewed  in  Packard  v.  RichardsoHf  17  Mass. 
Rep.  132;  in  which  Chief  Justice  Parkek,  in  an  elabo- 
rate opinion  denies  its  correctness,  as  Chief  Justice  Par- 
■OHS  had  before  done  in  Hunt  v.  Adams,  5  Mass.  Rep. 
358,  and  overrules  it.  These  last  decisions  are  entitled 
to  the  more  respect,  because  in  Massachusetts  the  statute 
of  Charles  had  been  literally  re-enacted  as  early  as  the  year 
1693;  and,  as  in  England,  no  question  had  been  made 
upon  it  as  altering  the  rule  of  the  common  law  in  respect 
to  setting  out  the  consideration  in  the  written  memoran- 
dum. But  those  eminent  Judges  declare,  that  from  their 
earliest  recollection  a  doubt  had  never  been  entertained 
upon  the  point. 

As  I  before  remarked,  the  weight  of  authority  thus  seems 
to  be  against  Wain  v.  Warlters.  At  all  events,  the  autho* 
rity  of  that  case  is  at  least  neutralized,  and  this  Court  is 
free  to  exercise  its  own  judgment  upon  the  question.  We 
have  done  so ;  and  the  majority  of  the  Court  is  of  opinion 
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JhclSSL  that  the  decision  of  his  honour  is  erroneous  and  that  the 

MiLLBt    judgment  must  be  reversed. 

Uvum,  I^  ™^y  ^  proper  to  say,  that,  if  in  any  case,  the  statute 
requires  the  consideration  to  be  stated,  it  does  so  in  all. 
We  do  not  perceive  a  difference  between  executed,  and 
executory,  considerations  in  this  respect,  as  there  is  the 
same  danger  of  perjury  in  proving  either.  Our  opinion 
goes  on  this ;  that  the  statute  does  not  extend  to  the  con- 
sideration at  all,  but  that  the  fraud  and  perjury  provided 
against,  is  that  which  charges  the  defendant  to  do  what  he 
never  contracted  to  do. 

Gaston,  Judge,  concurred. 

Dahiel,  Judge;  dissentiente. — The  act  of  assembly 
passed  in  the  year  1819,  declares, ''  that  all  contracts  to 
sell  or  convey  any  lands,  tenements  or  hereditaments,  or 
any  interest  in  or  concerning  them,  shall  be  void  and  of  no 
efl^t,  unless  such  contract  or  some  memorandum  or  note 
thereof,  shall  be  put  in  writing  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereto  by  him 
lawfully  authorised ;  except  contracts  for  leases  not  ex- 
ceeding the  term  of  three  years.''  The  question  to  be 
decided  is,  whether  the  consideration  is  such  a  part  of  the 
contract,  as  must  necessarily  be  set  forth  in  the  writing 
to  make  it  good  and  available  under  the  statute  7 

The  British  statute  of  frauds,  29  Charles  2nd,  enacting 
upon  this  subject,  makes  use  of  the  word  agreement  instead 
of  the  word  contract^  as  is  mentioned  in  our  statute.  The 
words  are  synonymous,  and  the  same  construction  which 
has  been  put  upon  the  British  statute,  I  think  ought  to  be 
placed  upon  ours.  Wain  v.  Warlters^  5  East,  10,  decided 
in  1804,  was  an  undertaking  to  pay  the  debt  of  another. 
The  written  engagement  signed,  was  in  these  words, 
**  Messrs.  Wain  &l  Co.  ;  I  will  engage  to  pay  you  by  half 
pafit  4  this  day,  £56,  and  expenses  on  bill,  that  amount,  on 
Hall.  (Signed.)  Jno.  Warlters,  (dated)  April  30th,  1803.'' 
It  was  objected  that  the  writing  did  not  express  the  consi- 
deration of  the  defendant's  promise,  and  that  this  omission 
could  not  be  supplied  by  parol  testimony,  (which  the  plain* 
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tiff  proposed  calling,)  and  that  for  ivant  of  such  considera-  Dia  18ML 
tion  appearing  upon  the  face  of  the  written  memorandum,  ii*i.t«^ 
it  stood  simply,  an  engagement  to  pay  the  debt  of  another  .  ^ 
without  any  consideration,  and  was  therefore  nudum  pac- 
tum and  void  Lord  Ellenborovgh,  upon  a  view  of  the 
statute  of  frauds,  which  avoids  any  special  promise  to  pay 
the  debt  of  another,  **  unless  the  agreement  upon  which 
the  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,"  &c.  thought  that  the  term  agreement 
imported  the  substance,  at  least,  of  the  terms,  on  which 
hath  parties  consented,  and  included  the  consideration 
moving  to  the  promise,  as  well  as  the  promise  itself;  and 
the  agreement  in  this  sense,  not  having  been  reduced  to 
writing,  for  want  of  including  the  consideration  of  the 
promise,  he  thought  it  could  not  be  supported  by  parol 
evidence,  which  it  was  the,  object  of  the  statute  to  exclude; 
and  therefore  nonsuited  the  plaintiff.  A  rule  nisi  was 
obtained,  for  setting  aside  the  non-suit,  and  granting  a  new 
trial,  on  the  ground  that  the  statute  only  required  the  pro- 
mise or  binding  part  of  the  contract  to  be  in  uniting,  and 
that  parol  evidence  might  be  given  of  the  consideration, 
which  did  not  go  to  contradict  it,  but  to  explain  and  sup- 
port the  written  promise.  After  argument  in  the  King's 
Bench,  the  rule  was  discharged.  Lord  Ellenborough  in 
delivering  his  opinion,  said,  "  it  seems  necessary  for  efl^- 
tuating  the  object  of  the  statute,  that  the  consideration 
should  be  set  down  in  writing,  as  well  as  the  promise ;  for 
otherwise  the  consideration  might  be  illegal,  or  the  promise 
might  have  been  made  upon  a  condition  precedent,  which 
the  party  charged  may  not  afterwards  be  able  to  prove, 
the  omission  of  which  would  materially  vary  the  promise, 
by  turning  that  into  an  absolute  promise,  which  was  only 
a  conditional  one ;  and  then  it  would  rest  altogether  on 
the  consciences  of  the  witnesses,  to  assign  another  conside- 
ration in  the  one  case,  and  to  drop  the  condition  in  the  other, 
and  thus  to  introduce  the  very  frauds  and  perjuries,  which 
it  was  the  object  of  the  act  to  exclude,  by  requiring  that 
the  agreement  should  be  reduced  into  writing,  by  which 
the  consideration  as  well  as  the  promise  would  be  rendered 
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Vmo.  1934.  certain*"  All  of  the  other  Judges  gave  their  opioioiiBi  and 
Mn^unt  coDCunred  with  his  lordship.  The  rule  in  this  case  was 
.  ^  followed  in  New  York,  in  Setxn  v.  Brinks  3  John.  210 ; 
Leonard  v.  Vredenburg,  8  John.  29.  Also  in  New  Hamp- 
shire* Nedson  v.  Sanbomef  2  New  Hamp.  Rep.  414.  But 
in  Massachusetts,  where  the  statute  of  frauds  is  nearly  a 
verbatim  copy  of  the  British  statute,  the  rule  is  rejected^ 
and  parol  evidence  admitted  to  prove  the  consideration. 
Lent  V.  Paddfardf  10  Mass.  Rep.  230;  Packard  v.  Rich* 
ardsonf  17  Mass.  Rep.  122.  So  in  New  Jersey,  BarUey 
V.  Beardsley,  2  South.  570.  In  Connecticut,  Judge  Swift 
has  made  a  vigorous  attack  upon  Wain  v.  Warltere* 
(Note  to  the  American  edition  of  East.)  Chief  Justice  Pab- 
KBH,  in  delivering  his  opinion  in  Packard  v.  Richardsonf 
'  which  was  in  1821,  predicted  that  Wain  v.  Warlten 
would  not  be  recognised  as  law,  if  the  principle  ever  came 
to  be  again  examined  in  any  of  the  Superior  Courts  at 
Westminster.  In  this  he  was  mistaken,  for  in  that  very 
year,  the  question  was  again  brought  before  the  King's 
Bench,  in  the  case  of  Saunders  v.  Wakefield,  4  Bam.  6l 
Aid.  595,  (and  6  Eng.  Com.  Law  Reps.  530,)  when  all  the 
authorities  were  referred  to  by  counsel,  and  the  Judges  gave 
their  opinions  seriatim,  and  afiirmed  the  doctrine  laid  dovim 
in  the  case  of  Wain  v.  Warlters,  They  say,  that  by  the 
fourth  section  of  the  statute  of  frauds,  an  agreement  to  pay 
the  debt  of  another,  must,  in  order  to  give  a  cause  of  actiont 
be  in  writing,  and  must  contain  the  consideration  of  the 
promise  as  well  as  the  promise  itself,  and  parol  evidence  of 
the  consideration  is  inadmissible.  Batlet,  Judge,  said# 
**  I  find  too,  that  the  word  agreement  in  this  clause  is  oou* 
pled  with  contracts  of  marriage,  and  for  the  sale  of  lands; 
now,  in  those  cases,  it  is  clear,  that  the  consideration  most 
be  stated.  For  it  would  be  a  very  insufficient  agreement 
to  say,  *  I  agree  to  sell  A.  B.  my  lands,'  without  specifying 
the  terms  or  the  price;  and  if  those  could  be  supplied  by 
parol  evidence,  we  would  let  in  all  the  mischief  against 
which  the  statute  meant  to  guard,  viz.  of  having  important 
parts  of  the  contract  proved  by  parol  evidence."  Hol' 
BOTD,  Judge,  said,  **  that  upon  an  agreement  upon  consider 
ration  of  marriage,  or  a  contract  for  the  sale  of  lands,  it  is 
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quite  dear  that  the  consideration  must  be  stated  in  writ-  P'O'lM^ 
ing."  In  Jenkins  v.  Reynoldst  3  Brod.  &  Bing.  11,  (and  7  Mtum. 
Eng.  Com.  Law  Reps.  328,)  a  few  months  after,  in  tiie  u^da 
Common  Pleas,  the  same  rule  was  adopted.  In  1807,  in 
the  case  of  Lyon  v.  Lamb,  Fell's  Mer.  Gua.  318,  the  Court 
of  Exchequer  admitted  the  doctrine  in  Wain  v.  WaHten^ 
The  question  has  been  twice  brought  immediately  to 
the  notice  of  the  Court  in  South  Carolina,  but  no  direct  de* 
cision  has  there  been  given.  In  Siqphens  v.  Winn,  SM'Cord, 
372,  no  consideration  was  expressed  in  the  face  of  the 
note,  nor  was  there  any  oflfer  to  prove  it  by  other  evi* 
dences.  In  a  case  in  3  M'Cord,  page  158,  there  were  two 
written  papers,  and  the  Court  was  of  the  opinion,  that 
the  one  referred  to  the  other,  and  the  consideration  by 
that  means  was  made  to  appear  in  writing.  The  Court 
seem  to  think,  that  the  doctrine  in  Wain  v.  VFar/^erv should 
be  confined  to  contracts  executory  on  both  sides ;  that  if 
the  consideration  has  been  executed,  then  the  terms  of  the 
contract  on  the  other  side  being  in  writing,  could  be  en- 
forced, although  it  did  not  contain  the  consideration.  They 
proceed  to  say  that,  "  If  A.,  in  consideration  that  B. 
will  undertake  to  build  him  a  house,  promise  to  pay  him 
so  much  money,  and  B.  does  undertake  to  build  the  house, 
their  minds  meet  about  the  matter,  and  this  constitutes  an 
agreement ;  and  if  the  consideration  of  a  promise  to  pay 
the  debt  of  another,  consists  of  something  moving  at  the 
time,  and  to  be  afterwards  performed,  it  might  perhaps 
comport  more  strictly  with  the  letter  of  the  act,  that  it 
should  be  set  out  on  the  face  of  the  promise,  as  constitute 
ing  a  part  of  the  agreement.  But  if  B.,  in  consideration 
that  A.  had  advanced  him  so  much  money,  undertakes  to 
build  the  house,  here  the  undertaking  is  altogether  on  the 
part  of  B. ;  the  aggregatio  mentium,  the  meeting  of  the 
minds,  is  past  and  gone,  and  the  contract  consists  alto- 
gether of  the  |MX>mise  to  build  the  house ;  and  in  such  a 
case  the  requisitions  of  the  statute  would  seem  to  be 
fulfilled,  if  the  promise  itself  was  in  writing ;  although  like 
every  other  contract,  to  make  it  obligatory,  it  must  be 
founded  on  a  good  consideration,  which  might  be  proved 
by  parol."    But  the  Court  then  proceed  to  say,  they 
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P»o.i834.  «'  have  thought  it  advisable  to  reserve  the  determinatioD 
MiLUBi  of  the  question  for  some  further  occasion,  vi^ben  it  is  possi* 
Imnm.  '^'^  "'^'^  lights  may  be  throvrn  upon  it."  These  remarks 
veere  made  in  the  year  1825,  and  without  having  had 
the  cases  of  Saunders  v.  Wakefidd  or  Jenkins  v.  Rey^ 
noldSf  brought  to  their  notice.  All  the  cases  referred  to 
in  the  opinion  delivered,  except  Sears  v.  Brinks  are  cases 
which  do  not  profess  to  overrule  Wain  v.  WarUers^  but 
contain  dicta  throwing  doubts  on  that  case.  I  do  not 
know  the  wording  of  the  statute  of  frauds  in  South  Caro« 
lioa,  but  if  it  uses  the  language  of  the  statute  of  Charles 
2nd,  I  am  at  a  loss  to  see,  how  the  Court  could  have  enter- 
tained the  idea,  that  as  wide  a  door  was  not  opened  to  let 
in  frauds  and  perjuries,  when  the  amount  of  money  actu^ 
ally  paid,  or  the  quantity  of  articles  actually  delivered, 
might  be  permitted  to  be  proven  by  parol,  as  when  the 
amount  of  oKiney  or  quantity  of  articles  were  to  be  Aere- 
qfter  paid  or  delivered.  It  seems  to  me,  that  the  same 
mischiefs  intended  to  be  prevented  by  the  statute,  would 
as  well  arise  in  the  first  class  of  cases,  as  in  the  latter.  It 
is  a  distinction  which  I  nowhere  find  in  any  of  the  autho- 
rities, and  I  cannot  bring  my  mind  to  the  conclusion, 
that  the  distinction  is  a  sound  one. 

Without  a  good  consideration,  no  contract  could  be 
enforced  at  the  common  law.  The  framers  of  the  statute 
well  knew  this.  Can  it  therefore  be  supposed,  that  the 
legislature,  when  it  passed  the  statute,  to  guard  the  pro- 
perty and  rights  of  the  subject,  against  the  frauds  of  par- 
ties, and  the  perjury  of  witnesses,  did  not  contemplate  that 
the  whole  terms  of  the  agreement  or  contract  should  be  in 
writing,  as  well  the  consideration  to  be  paid,  or  which 
had  been  paid,  as  the  engagement  on  the  other  side  ?  It 
seems  to  me  that  it  did,  and  that  the  weight  of  authority 
is  on  that  side  of  the  question.  I  therefore  am  of  the 
opinion,  that  the  judgment  must  be  affirmed. 
PsR  Curiam.  Judgment  reversed. 
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JAMES  PAGE  V.  6REENBERRY  WINNINGHAM. 
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A  defendant,  who  hai  given  bond  under  the  act  of  1822,  eh.  3,  for  the  relief  of    WiNNma- 

ioaolTent  debtora,  cannot  object  to  the  informality  of  the  bond,  and  pray 

a  diflcbarge  on  account  thereof. 
When   thia  Court  affirma  the  judgment  of  the  Superior  Court,  ordering  a 

defendant  in  a  ea.  ao.  to  be  impriaoned,  it  directs  a  procedendo  to  the  Court 

below,  to  carry  the  judgment  into  effect. 

This  case  came  on  before  his  honour  Judge  Seawell, 
at  Randolph,  on  the  last  Circuit,  when  it  appeared,  that 
the  defendant  had  been  arrested  under  a  ca.  sa,,  at  the 
instance  of  Smitherraan  and  Page,  for  the  use  of  James 
Page,  and  had  given  a  bond  with  security,  payable  to 
James  Page  alone,  conditioned  for  "  his  personal  appear- 
ance before  the  Justices  of  the  County  Court  of  Pleas  and 
Quarter  Sessions,  to  be  held  for  the  county  of  Randolph, 
at  the  Court-house  in  Ashborough,  on  the  first  Monday  of 
August  next,  then  and  there  to  stand  and  abide  by  such 
proceedings  as  may  be  had  by  the  Court,  in  relation  to  his 
taking  the  benefit  of  the  law,  provided  for  the  relief  of 
debtors  in  certain  cases.'^  Upon  the  appearance  of  the 
defendant  in  the  County  Court,  his  counsel  moved  for  his 
di^harge,  upon  the  ground  that  the  appearance  bond  was 
illegal  and  void,  being  made  payable  to  James  Page 
alone,  instead  of  Smitherman  and  Page,  and  for  other 
defects  in  its  condition,  whereupon  the  Court  ordered 
the  defendant  to  be  discharged,  and  the  plaintiff  appealed 
to  the  Superior  Court.  His  honour  held,  that "  it  was 
not  competent  for  the  defendant  to  object  to  the  informal- 
ity of  the  bond,  which  by  the  act  of  assembly  he  is  required 
to  tender  for  his  release  from  confinement,"  and  reversed 
the  order  of  the  County  Court,  and  adjudged  that  the  de- 
fendant should  be  imprisoned  until  he  should  be  discharged 
therefrom  by  due  proceeding  of  law.  From  this  the 
defendant  appealed. 

No  counsel  appeared  for  the  defendant. 

MendenhaUf  for  the  plaintiff. 

GASToif.  Judge. — The    Court    aflSrms    the  judgment 
which  has  been  rendered  in  this   case  in  the  Superior 
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Dmr.  188i   Coart.    Wede  em  it  annecessaiy  to  say  more  in  support 
Paob      or  explanation  of  the  grounds  of  this  decision,  than  to  refer 
Wiiriiiiw.    ^  those  set  forth  in  the  opinion  of  the  Judge  below,  of 
which  we  entirely  approve. 

In  general,  this  Court  enforces  by  its  own  process  the 
execution  of  its  own  judgments ;  but  as  the  defendant  is 
not  in  person  before  us,  and  if  he  were,  from  the  consti- 
tution of  the  Court,  the  ulterior  proceedings,  which  may 
follow  upon  the  judgment  affirmed,  could  not  be  here  had, 
we  direct  that  in  this  case  ^procedendo  issue  to  the  Sopa* 
rior  Court  of  Randolph,  to  cause  the  judgment  there  ren- 
dered and  here  affirmed,  to  be  carried  into  eflfect. 
Pxa  Curiam.  Judgment  afiurmed. 


THE  STATE  «.  LEE  CM3B0RNE. 

a  rale  to  ihow  ctnae  why  a  new  trial  eboald  not  be  granted,  is 
not  a  judgment  from  which  an  appeal  can  be  taken. 

The  defendant  was  convicted  on  the  last  Circuit,  at 
Anson,  before  his  honour  Judge  Settle,  of  being  the 
father  of  a  bastard  child ;  "  whereupon,"  the  record 
stated,  "  a  rule  was  moved  for  and  obtained  to  show  cause 
why  a  new  trial  should  not  be  granted  for  misdirection  of 
the  Court,  which,  on  argument,  was  discharged.  From 
which  the  defendant  prayed  an  appeal  to  the  Supreme 
Court,  and  it  was  granted." 

Winston,  for  the  defendant. 

The  Attorney  General,  for  the  state. 


Per  Curiam. — The  case  is  not  in  a  state  for  the 
of  the  questions  argued  at  the  bar,  as  no  judgment  of  the 
Superior  Court,  either  final  or  interlocutory,  appears  upoQ 
the  record.  The  discharge  of  a  rule  to  show  cause,  why 
a  new  trial  should  not  be  granted,  is  not  an  interlocutory 
judgment  within  the  act  of  1831,  ch.  34;  which  means  a 
decision  of  the  Court  establishing  a  right  of  the  plaintiff  or 
disposing  of  some  part  of  the  defence  conclusively,  as  that 
partition  be  made,  or  that  the  defendant  answer  over, 
or  the  like. 
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The  appeal  must  therefore  be  dismissed  at  the  costs  of  P«c.i88<. 

the  appellant,  and  the  case  remanded  for  further  proceed-  SrtATm 
logs  to  be  had  in  the  Superior  Court. 


THE  STATE  «.  HUGH  COBB. 

An  act,  making  it  an  indictable  offence  to  fell  timber  in  the  channel  of  a  par- 
ticolar  creek,  in  a  particular  county,  k  a  public  law,  and  need  not  be  recit- 
ed in  an  indictment  on  it. 

The  defendant  was  put  upon  his  trial  at  CaswelK  on  the 
last  Circuit,  before  his  honour  Judge  Sbawell,  upon  the 
following  indictment.  "  The  jurors  for  the  state  upon  their 
oaths  present,  that  Hugh  Cobb,  late  of  the  county  of  Cas- 
well, (farmer,)  since  the  first  day  of  February,  a.  d.  1834, 
that  is  to  say,  on  the  twentieth  day  of  February,  a.  d, 
1834,  with  force  and  arms  in  the  county  of  Caswell  afore* 
mid,  unlawfully  and  maliciously  did  fell  timber  in  the 
channel  of  Hogan's  creek,  in  the  county  of  Caswell  afore* 
■aid,  and  did  then  and  there,  by  such  felling  of  timber 
aforesaid,  on  the  20th  day  of  February  aforesaid,  obstruct 
the  channel  of  the  creek  aforesaid,  in  the  county  of  Cas* 
vteW  aforesaid,  to  the  great  damage  of  the  owners  of  the 
lands  on  said  creek,  contrary  to  the  act  of  General  Assem* 
biy,  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state.'' 

This  indictment  was  founded  on  the  act  of  1833,  ch. 
144,  entitled,  '*  an  act  to  prevent  the  felling  of  timber,  in 
the  run  of  Hogan's  creek,  in  Caswell  county ;"  which  en- 
acts; "  that  if  any  person  or  persons,  after  the  first  day  of 
February  next,  shall  fell  timber  in,  or  otherwise  obstruct 
the  channel  of  Hogan's  creek,  in  the  county  of  Caswell, 
shall  be  guilty  of  a  misdemeanor,  and  may  be  indicted  for 
the  same,  in  the  County  or  Superior  Courts  of  the  said 
eoonty,  and  on  conviction,  shall  be  fined  at  the  discretion 
ofthe  Court,  not  exceeding  twenty  dollars,  for  each,  and 
every  offence  against  this  act." 

Upon  the  trial,  the  defendant's  counsel  moved  the  Court 
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Db&  1831.  to  instruct  the  jury,  that  unless  the  obstruction  proTed 
Stats  was  such  as  to  hinder  th^  passage  of  fish,  the  indict* 
J\  ment  could  not  be  sustained,  which  his  honour  declined. 
The  defendant  ivas  convicted,  and  moved  in  arrest  of 
judgment,  that  no  indictable  offence  was  created  by  the 
act,  by  reason  of  the  omission  of  words  of  reference,  to  the 
person  offending.  This  motion  was  overruled;  but  his 
honour  inclined  to  the  opinion,  that  the  act  was  a  private 
one,  and  the  fact  of  its  not  being  recited  in  the  indictment 
would  have  been  an  insuperable  objection,  but  for  the  acts 
of  assembly  curing  informalities  in  indictments.  Judg- 
ment was  entered  upon  the  verdict,  and  the  defendant 
appealed. 

W.  /.  Graham,  for  the  defendant. 

The  Attorney  General,  contra. 

RuFFDv,  Chief  Justice. — The  indictment  is  founded  on 
the  act  of  assembly,  passed  in  1833,  ch.  144,  "  to  prevent 
the  felling  of  timber  in  the  run  of  Hogan's  creek,  in  Cas- 
well county."  The  principal  difficulty  arises  upon  the 
dbubt,  whether  the  statute  is  a  private  or  public  one. 
The  indictment  does  not  recite  it,  but  concludes  generally, 
contra  formam  stattUi.  It  is  to  be  collected  from  the 
record,  that  in  the  opinion  of  his  honour,  this  is  a  private 
law ;  and  in  this  Court,  the  counsel  for  the  defendant 
insists  that  it  is  of  that  character,  and,  consequently,  that 
the  indictment  is  defective,  because  it  does  not  state  the 
statute  more. particularly. 

The  Court  is  of  opinion,  that  if  this  were  a  private  stat- 
ute, the  indictment  would  not  be  good.  The  existence  of 
a  private  law,  is  a  fact,  which  must  be  found  or  admitted 
of  record,  to  give  the  Court  information  of  its  contents ; 
and  it  must  be  so  stated  in  pleading,  as  to  enable  the  other 
side  to  put  it  in  issue  by  ntd  tiel  record,  if  the  issue  to  the 
Court  be  preferi*ed  to  one  to  the  jury.  The  general  con* 
elusion  against  the  form  of  the  statute,  is  not  an  averment 
of  fact,  but  merely  an  inferenceof  law,  sothat  our  statutes 
of  jeofail  relative  to  indictments,  do  not  reach  the  case  at 
all. 

But  after  much  consideration,  we  all  think,  that  this  is 
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a  public  law;  of  which  the  Court  and  jury  are  bound  to  P""*  ^^^ 
take  notice,  without  proof.  The  distinction  between  the  Stati 
two  kinds  of  statutes  is  not  marked  with  a  precision,  either  q^ 
in  the  text  books  or  reports,  which  plainly  assigns  a  partic- 
ular statute  to  the  one  or  the  other  class.  Tested  by  a 
particular  criterion,  this  would  fall  amongst  private  laws. 
The  subject  is  a  single  creek  in  a  single  county ;  upon 
which  there  is  no  navigation  or  general  trade  carried  on^ 
as  far  as  appears  in  the  statute,  the  indictment,  or  the  case 
stated.  But  by  another  criterion,  it  is  detei  mined  to  be 
public.  It  makes  the  obstruction  of  the  channel  of  the 
creek,  ''a  misdemeanor,"  and  enacts,  that  any  person 
guilty  thereof,  shall  be  liable  to  be  indicted  in  the  County 
or  Superior  Court,  and,  on  conviction,  shall  be  fined  at  the 
discretion  of  the  Court,  not  exceeding  twenty  dollars. 
The  act  is  not  limited  to  particular  persons,  but  extends  to 
all.  It  does  not  barely  forbid  the  deed,  and  impose  a  pen- 
alty, but  it  renders  the  perpetration  a  crime,  to  be  prose- 
cuted by  indictment,  in  any  of  our  Courts  of  Record,  and 
to  be  punished  by  a  fine  to  the  state.  In  Rex  v.  Btiggs^ 
Skin.  Rep.  428,  it  was  held,  that  giving  a  penalty  to  the 
King,  made  a  statute  public;  for  it  concerned  him  as 
sovereign,  representing  the  body  politic,  and  touched  the 
public  revenue.  That  case  is  recognised  as  law,  in  Rex 
V.  Morgan^  2  Strange,  1066,  which  lays  down  the  same 
rule.  Much  more  in  this  case  is  the  law  to  be  judicially 
noticed ;  for  the  creation  of  a  crime,  of  which  all  persons 
are  capable,  and  rendering  it  punishable  by  indictment 
and  fine,  must  inform  the  Courts  of  the  law,  since  every 
man  is  charged  at  his  peril  to  abstain  from  all  crimes,  and 
it  is  the  peculiar  duty  of  magistrates  to  punish  them. 

The  remark  found  in  the  common  place  books,  that 
when  an  indictment  is  founded  on  a  private  act,  it  must 
recite  it,  is  not,  when  properly  understood,  in  conflict  with 
this  opinion.  The  meaning  of  such  passages  is  not  exem- 
plified by  the  authors,  in  whose  works  they  are  found ;  but 
we  suppose  them,  necessarily,  to  refer  to  breaches  of  pub- 
lic duty,  punishable  indeed  by  indictment,  according  to  the 
general  law,  but  where  the  duty  in  that  particular  instance, 
if  impoaed  on  the  individuals  charged,  by  a  law  against 
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common  right,  and  confined  in  its  operation  to  particular 
persons  and  places.  If,  for  instance,  a  statute  should  be 
passed,  that  in  one  certain  county,  particular  persons 
designated  should  keep  the  highways  in  repair ;  or  if  a 
town  be  incorporated  and  its  authorities  be  invested  with 
power  to  raise  money  to  keep  the  streets  in  repair,  and  it 
is  made  their  duty  to  raise  it ;  but  the  act  does  not  in 
either  case  expressly  declare  that  default  shall  be  a  misde- 
meanor, or  be  indictable:  in  those  cases,  although  by  the 
public  law,  the  neglect  to  repair  the  highways  be  a  mis- 
demeanor, and  the  offenders  may  be  indicted,  yet  the  act 
imposing  the  duty  and  burden  on  the  particular  indivi- 
duals must  be  shown.  The  reason  is,  that  the  Court  could 
not  otherwise  know  that  it  was  their  duty.  The  indict- 
ment would  be  like  one  under  our  present  law  against  an 
overseer  of  the  road,  which  did  not  charge  that  he  was 
overseer.  But  here  the  act  extends  to  all  persons,  and 
within  its  own  body  creates  and  defines  the  offence,  pre- 
scribes the  mode  of  prosecution  to  be  by  indictment,  and 
the  degree  of  punishment ;  so  that  it  is  not  necessary  for 
any  purpose  to  look  beyond  the  act  itself. 

Upon  the  other  points,  the  Court  thinks,  there  was  no 
error.  The  act  begins  by  saying,  "  that  if  any  person 
shall  fell  timber,"  &c.  and  then  uses  these  words,  *'  shall 
be  guilty  of  a  misdemeanor,"  &c.  without  saying,  "  such 
person,"  or,  "  he  or  they  so  offending,"  shall  be  guilty.  An 
objection  to  this  deficiency  of  precision  might  be  listened 
to  with  more  favour,  if  the  act  professed  to  create  a  felony, 
or  was  highly  penal  against  a  misdemeanor.  But  the  sense 
is  so  clear,  and  the  omitted  words  are  so  necessarily  to  be 
implied  from  the  context,  that  the  Court  is  obliged  to 
imply  them  in  the  case  of  an  inferior  misdemeanor,  punish- 
able at  the  discretion  of  the  Court. 

The  policy  which  produced  the  law,  is  not  known  to 
the  Court,  and  is  not  declared  in  the  act.  It  may  have 
been  to  favour  the  passage  of  fish ;  but  it  may  also  have 
been  to  encourage  navigation  up  the  creek  from  Dan  river ; 
or,  more  probably,  to  protect  the  adjacent  lands  from  the 
greater  destruction  by  the  inundations  caused  in  high 
waters  by  such  obstructions.    The  statute  makes  the  act 
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of  obstniction  a  crime ;  and  therefore  the  indictment  need  Dn- 1884. 
only  aver  the  fact,  without  a  further  averment  as  to  its      i^ats 
effect.  f^ 

For  these  reasons,  we  deem  the  conviction  and  sentence  ^y^^^^ 
in  the  Superior  Court  right  in  point  of  law ;  and  direct  however 
that  the  same  be  certified  to  that  Court.  pr^^,  it 

PsR  Curiam.  Judgment  affirmed.      »h&u  not  bo 

construed 
with  refer- 
•  ence  to  oos 

of  the  ob» 

THE  STATE  t».  WILLIAM  ORMOND.  J^^  ^J' 

An  indictment  for  biting^  off  the  ear  onder  the  second  section  of  the  act  of  1791 
{Rev,  339),  most  state  the  offence  to  be  done  on  purpose^  as  well  as  unlaw- 
fiiUy. 

Thb  defendant  was  tried,  and  a  general  verdict  of 
guilty  found  against  him,  at  Green,  on  the  last  Circuity 
upon  the  following  indictment,  viz. : 

**  The  jurors  for  the  state,  upon  their  oaths  present,  that 
William  Ormond,  late  of  the  county  of  Green,  on  the  first 
day  of  January,  one  thousand  eight  hundred  and  thirty-* 
fbor»  with  force  and  arms,  at  and  in  the  county  aforesaid, 
unlawfully  did  bite  off  the  ear  of  one  Charles  Joiner,  at 
and  in  the  county  aforesaid,  with  intent  him,  the  said 
Charles  Joiner,  to  maim  and  disfigure,  contrary  to  the  act 
of  the  General  Assembly  in  such  case  made  and  provided, 
to  his  great  damage,  and  to  the  evil  example  of  all  others 
in  like  cases  ofiending,  and  against  the  peace  and  dignity 
o(  the  state ;  and  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present,  that  William  Ormond  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  with  force 
and  arms  an  assault  did  make  upon  one  Charles  Joiner, 
in  the  peace  of  God  and  the  state  then  and  there  being, 
and  him  the  said  Charles  Joiner  then  and  there  did  beat, 
wound  and  ill-treat ,  and  other  wrongs  then-  and  there  did 
to  the  said  Charles  Joiner,  to  his  great  damage,  and 
against  the  peace  and  dignity  of  the  state.'' 

A  motion*was  made  to  arrest  the  judgment  upon  the 
first  count,  which  was  sustained  by  his  honour.  Judge 
Norwood,  who  thereupon  pronounced  judgment  upon  the 
second  count,  that  the  defendant  pay  a  fine  of  five  dollars, 
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Dbr  1834  be    imprisoned   sixty  days,  and   stand  commmitted  till 
.Stats      the  fine  and  costs  be  paid — ^Whereupon  the  defendant 
••        appealed. 

Mordecaif  for  the  defendant. 

The  Attorney  General^  for  the  state. 

Danibl,  Judge. — The  first  count  in  this  indictment,  is 
predicated  on  the  second  section  of  the  act  of  1791,  {Rev. 
ck.  339,)  which  declares,  '<  that  if  any  person  or  persons, 
shall,  on  purpose,  unlawfully  bite  or  cut  ofi*  an  ear,"  6lc. 
"  with  intent  to  disfigure  such  person,"  &c.,  shall,  on  con- 
viction, be  imprisoned  six  months,  and  fined  at  the  dis- 
cretion of  the  Court.  The  count  does  not  set  forth  that 
the  defendant  did  on  purpose  unlawfully  bite  ofif  the  ear  of 
the  prosecutor.  The  words,  on  purpose,  are  in  part  de- 
scriptive of  the  offence  created  by  the  statute.  The  Court 
cannot  pronounce  the  judgment  demanded  by  the  statute, 
unless  the  offence  is  completely  described.  Lembro  and 
Hamper,  Cro.  Eliz.  147,  were  indicted  for  perjury  upon 
the  5  Eliz.  c.  9.  Exception  was  taken  to  the  indictment 
in  that  it  was,/a/so  el  corruptive  deposuere,  but  not  vottiU" 
tarih;  and  although  at  the  end  of  the  indictment  it  is,  ef 
sic  voluniarium  commissere  petjurium,  yet  this  doth  not 
help  it ;  and  for  this  cause  the  defendants  were  discharged. 
When  an  indictment  is  formed  upon  the  statute  of 
Charles  2d,  it  must  pursue  the  words  of  the  statute,  and 
allege  the  offence  to  be  on  purpose,  &c.,  and  that  the  act 
was  done  with  the  intent  to  maim  and  disfigure.  1  East's 
Crown  L.  402 ;  CarroPs  case,  1  Leach,  66.  So  under 
the  statute  9  George  1st,  c.  22  (commonly  called  the  Black 
Act),  which  enacts,  that  *'  if  any  person  or  persons  shall 
wilfully  and  maliciously  shoot  any  person  in  any  dwelling- 
house  or  other  place,"  die.  the  indictment  must  pursue 
the  words  of  the  act,  and  charge  the  offence  to  be  done 
''wilfully  and  maliciously,"  as  well  as  feloniously.  In 
Dames'  case,  it  was  laid  to  be  done  **  unlawfully,  mali- 
ciously and  feloniously,"  omitting  wilfvUy,  and  held  ill  by  a 
majority  of  the  Judges,  who  considered  the  words  '« wil- 
fully and  maliciously"  as  in  part  descriptive  of  the  ofience. 
2  Leach,  556 ;  1  East's  C.  L.  414,  415 ;  StaU  v. 
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3  Dev.  329.    In  the  case  of  the  State  v.  Evans^  1  Hay.  Dk.  1834. 
281,  the  indictment  charged  that  the  said  Evans  on  pur-     g^^^ 
poie,  unlawfully  did  bite  off  the  forefinger  of  the  right        «• 
hand  of  the  prosecutor,  with  intent,  &c.    I  admit  that  it 
is  difficult  to  perceive,  how  it  is  possible  for  one  person 
unlawfully  to  bite  off  another's  ear,  and  at  the  same  time 
not  purpose  to  do  it.      But  as  there  are  several  other 
oflfences  besides  this,  mentioned  in  the  same  section,  either 
of  which  could  very  possibly  be  unlawfully  committed, 
without  purposing  the  act,  we  think  the  rule  and  decisions 
should  be  uniform  in  each  and  every  case  that  can  arise 
under  the  section ;  therefore  we  are  of  opinion,  that  the 
Court  did  right  in  arresting  the  judgment  on  the  first 
count. 

We  have  examined  the  second  count,  and  are  unable  to 
discover  that  it  is  defective.  Nor  do  we  discover  upon 
the  whole  record  any  defect  for  which  the  second  count 
should  be  arrested.  The  first  count's  being  defective  is 
no  reason  for  arresting  the  judgment  upon  the  second 
count.  1  Chitty  Crim.  Law,  249 ;  1  Bos.  &  Pul.  187;  1 
Salk.384. 

Pkr  Curiam.  Judgment  affirmed. 


THE  STATE  v.  NEGRO  WILL,  Slave  of  Jahss  S.  Batixb. 

If«alaT8,  in  deftnoe  of  his  life,  and  under  circomitanoet  itronglj  caleoktod 
to  excite  hia  pauiona  of  terror  and  reaentnient,ki]la  hie  oyer8eer,the  homi. 
cide  ia,  by  such  circumatancea,  mitigated  to  manalaaghter. 

It  teenu,  that  the  law  would  be  the  same,  with  respect  to  killing  a  master  or 
temporary  owner,  under  similar  circumatancea. 

The  defendant  was  indicted  for  the  murder  of  one  Rich- 
ard Baxter,  and  on  the  trial  before  his  honour  Judge 
DoRNKLL,  at  Edgecombe,  on  the  last  Circuit,  the  jury 
returned  the  following  special  verdict,  viz. 

•*  That  the  prisoner  Will,  was  the  property  of  James  S. 
Battle,  and  the  deceased,  Richard  Baxter,  was  the  overseer 
of  said  Battle,  and  entrusted  with  the  management  of  the 
prisoner  at  the  time  of  the  commission  of  the  homicide : 
that  early  in  the  mcH'ning.of  the  22nd  day  of  January 
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l^*>«i8M.  lift,  oti  which  day  the  killing  took  place,  the  prisoner  had 
Stats  ^  a  dispute  with  slave  Allen,  who  was  likewise  the  property 
_**  of  said  Battle,  and  a  foreman  on  the  same  plantation  of 
which  the  deceased  was  overseer :  that  the  dispute  be- 
tween the  prisoner  and  the  said  Allen,  arose  about  a  hoe 
which  the  former  claimed  to  use  exclusively  on  the  farm 
on  account  of  his  having  helved  it  in  his  own  time ;  but 
which  the  latter  directed  another  slave  to  use  on  that  day. 
That  some  angry  words  passed  between  the  prisoner  and 
the  foreman,  upon  which  the  prisoner  broke  out  the  helve, 
and  went  off  about  one  fourth  of  a  mile  to  his  work,  which 
was  packing  cotton  with  a  screw:  that  very  soon  after 
the  dispute  between  the  prisoner  and  the  foreman,  the  lat- 
ter informed  the  deceased  of  what  had  occurred,  who 
immediately  went  into  his  house :  that  while  the  deceas- 
ed was  in  his  house,  his  wife  was  heard  to  say,  **  I  would 
not  my  dear,'*  to  which  he  replied  in  a  positive  tone  c^ 
voice,  **  I  will  :*'  that  in  a  very  short  time  after  this,  the 
deceased  came  out  of  his  house  to  the  place  where  the  fore- 
man was,  and  told  him  that  he,  the  deceased,  was  going  after 
the  prisoner,  and  directed  the  foreman  to  take  his  cow- 
hide and  follow  after  him  at  a  distance ;  that  the  deceased 
then  returned  into  the  house  and  took  his  gun,  mounted 
his  horse  and  rode  to  the  screw,  a  distance  of  about  six 
hundred  yards,  where  the  prisoner  was  at  work :  that  the 
deceased  came  up  within  twenty  or  twenty-five  feet  erf'  the 
screw,  without  being  observed  by  the  prisoner ;  dismount- 
ed and  hastily  got  over  the  fence  into  the  screw  yard  : 
that  the  deceased  with  his  gun  in  his  hand  walked  directly 
to  the  box  on  which  the  prisoner  was  standing  engaged 
in  throwing  in  cotton,  and  ordered  the  prisoner  to  come 
down :  that  the  prisoner  took  off  his  bat  in  an  bvmble 
aaaner  and  came  down :  that  the  deceased  spoke  some 
words  to  the  prisoner,  which  were  not  heard  by  any  of  the 
three  negroes  present :  that  the  prisoner  thereupon  made 
off,  and  getting  between  ten  aod  fifteen  steps  fix>m  the  de- 
ceased, the  deceased  fired  upon  him:  that  the  report  of 
the  gun  was  very  krad,  and  the  whole  load  kxlged  in 
prisQfBer's  back,  covering  a  space  of  twelve  inches  aqmre : 
that  the  wound  censed  thereby  might   have  produced 
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death :  that  the  prisoner  continued  to  make  off  through  a  D»o»l834. 
field  and  after  retreating  in  a  run  about  one  hundred  and  ^atb 
fifty  yards  in  sight  of  the  deceased,  the  deceased  directed  ^^ 
two  of  the  slaves  present  to  pursue  him  through  the  field» 
saying,  that  ''he  could  not  go  far;"  that  the  deceased 
himself  laying  down  his  gun,  nxwnted  his  horse,  and  having 
directed  his  foreman,  who  had  just  come  up  to  pursue  the 
prisoner  likewise,  rode  round  the  field  and  headed  the 
prisoner:  that  as  soon  as  the  deceased  had  done  this,  he 
dismounted,  got  over  the  fence  and  pursued  the  prisoner 
on  foot :  that  as  soon  as  the  prisoner  discovered  he  was 
headed,  he  changed  his  course  to  avoid  the  deceased,  and 
ran  in  another  direction  towards  the  wood:  that  after 
pursuing  the  prisoner  on  foot  two  or  three  hundred  yards, 
the  deceased  came  up  with  him,  and  collared  him  with  his 
right  hand :  that  at  this  moment  the  negroes  ordered  to 
pursue  the  prisoner  were  runing  towards  the  prisoner  and 
the  deceased :  that  the  prisoner  had  ran  before  he  was 
Overtaken  by  the  deceased  five  or  six  hundred  yards  from 
the  place  where  he  was  shot :  that  it  was  not  more  than 
Mix  or  eight  minutes  from  the  time  of  the  shooting,  till  the 
slaves  in  pursuit  came  to  where  the  prisoner  and  deceased 
were  engaged :  that  in  a  short  time  the  said  slaves  came 
lip,  and  being  ordered  by  the  deceased,  one  of  them  at- 
tempted to  lay  hold  of  the  prisoner,  who  had  hb  knife 
drawn,  and  the  left  thumb  of  the  deceased  in  his  mouth: 
that  the  prisoner  struck  at  said  slave  with  his  knife, 
missed  him  and  cut  the  deceased  in  his  thigh.  That  in  the 
scufBe  between  the  prisoner  and  deceased,  after  the  deceas- 
ed overtook  the  prisoner,  the  deceased  received  from  the 
prisoner  a  wound  in  his  arm  which  occasioned  his  death ; 
and  that  the  deceased  had  no  weapons  during  the  scuffle. 
That  soon  after,  the  deceased  let  go  his  hold  on  the  prisoner, 
who  ran  towards  the  nearest  woods  and  escaped :  that 
the  deceased  did  not  pursue  him,  but  directed  the  slaves  to 
do  so:  that  the  deceased  soon  recalled  the  slaves,  and 
when  they  returned  the  deceased  was  sitting  on  the  ground 
bleeding,  and  as  they  came  up  the  deceased  said,  "  Will 
has  killed  me ;  if  I  had  minded  what  my  poor  wife  said,  I 
should  not  have  been  in  this  fix."    That  besides  the  wound 
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J>K,lS3i.  on  his  thigh,  the  deceased  had  a  slight  puncture  on  his 
Stats  breast,  about  skin  deep,  and  a  wound  about  four  inches 
Will.  '^'^S*  ^^^  ^^^  inches  deep  on  his  right  arm  above  his 
elbow,  which  was  inflicted  by  the  prisooer,  and  which 
from  loss  of  blood  occasioned  his  death,  and  that  he  died 
on  the  same  day  in  the  evening :  that  the  prisoner  went 
the  same  day  to  his  master,  and  surrendered  himself: 
that  the  next  day,  upon  being  arrested  and  informed  of 
the  death  of  the  deceased,  the  prisoner  exclaimed,  **Isit 
possible  r  and  appeared  so  much  aflected  that  he  came 
near  felling,  and  was  obliged  to  be  supported.  That  the 
homicide  and  all  the  circumstances  connected  therewith 
took  place  in  Edgecombe  county. 

"  But  whether  upon  the  whole  matter  aforesaid  the  said 
Will  be  guilty  of  the  felony  and  murder  in  the  said  indict- 
ment specified  and  charged  upon  him,  the  said  jurors 
are  altogether  ignorant,  and  pray  the  advice  of  the  Court 
thereupon.  And  if  upon  the  whole  matter  aforesaid,  it 
shall  appear  to  the  Court  that  he  isguilty  of  the  felony  and 
murder  wherewith  he  stands  charged,  then  they  find  him 
guilty.  If  upon  the  whole  matter  aforesaid,  it  shall  appear 
to  the  Court,  that  he  is  not  guilty  of  the  murder  aforesaid 
charged  upon  him  by  said  indictment,  then  the  said  jurors 
upon  their  oaths  aforesaid,  do  say,  that  the  said  Will  is  not 
guilty  of  the  murder  aforesaid,  as  the  said  Will  has  for 
himself  above  in  pleading  alleged,  but  that  the  said  Will 
is  only  guilty  of  feloniously  killing  and  slaying  the  said 
Richard  Baxter.''  Upon  this  special  verdict,  his  honour 
gave  judgment  that  the  prisoner  was  guilty  of  murder,  and 
pronounced  sentence  of  death ;  whereupon  the  prisoner 
appealed  to  the  Supreme  Court. 

B.  F.  Moore^  for  the  prisoner. — It  is  conceded  that  Baxter 
occupied  the  place  of  master,  and,  in  his  capacity  of  over* 
seer,  was  invested  with  all  the  authority  of  owner,  in  the 
means  of  rendering  the  prisoner  subservient  to  his  lawful 
commands.  With  this  concession,  freely  made,  it  is  believed, 
that  if  the  shot  of  the  deceased  had  proved  fatal,  he  had 
been  guilty  of  murder,  and  not  of  manslaughter  only.  The 
instrument  used,  and  the  short  distance  between  the  par- 
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ties,  were  calculated  to  produce  death ;  and  nothing  but  P«?»1634 
the  want  of  malice  could  have  deprived  the  act  of  any  of  Stati 
the  features  of  murder.  The  disobedience  of  running  from  wiu. 
his  master  on  account  of  threatened  chastisement,  however 
provoking,  does  not  justify  the  death  of  the  slave.  It  is 
truly  calculated  to  surprise  the  master  into  a  sudden  gust 
of  passion,  and,  on  this  account  death  inflicted  during  such 
a  moment,  may  well  be  mitigated  to  the  oflfence  of  man- 
slaughter. But  it  is  only  the  surprise  of  the  passions  that 
will  extenuate  their  transport.  Divest  the  act  of  all  idea 
of  surprise,  it  then  becomes  deliberate,  and  in  law  there 
will  be  no  difierence  between  shooting  for  the  disobedience 
at  the  moment  of  running  away,  and  many  days  thereafter. 
It  is  clear  then,  that  if  Baxter's  shot  had  been  fatal,  he  had 
been  guilty  of  murder  and  not  of  manslaughter.  For,  that 
he  loaded  his  gun  and  proceeded  to  the  cotton  screw  with 
the  intent  to  shoot  the  prisoner,  if  the  latter  should  make 
off,  is  manifest  from  his  whole  conduct,  and  particularly 
80,  from  the  fact  of  his  directing  the  foreman  to  walk  be- 
hind at  a  distance.  If  he  had  armed  himself  for  defence, 
expecting  a  conflict  with  the  prisoner,  he  would  have 
summoned  his  aid  and  kept  it  at  his  heels  ready  for  the 
encounter.  The  bloody  purpose  of  shooting  had  certainly 
been  formed,  and  the  time  given  him  for  reflection,  and  the 
calm  concoction  of  his  plans  evince  a  settled  design  and 
perfect  deliberation.  He  was  not  surprised  into  the  act 
•*«  of  shooting ;  it  was  deliberate  ;  it  was  expected  and  intend- 
ed beforehand^  and  therefore  murderous.  Bevil  on  Hom. 
29;  1  Vent.  158. 

It  is  further  believed  by  the  prisoner's  counsel,  that  if  on 
firing  the  shot,  Baxter  had  rushed  towards  him  in  a  threat- 
ening manner,  and  the  prisoner  had  turned,  being  unable 
to  escape,  and  slain  the  deceased,  the  act  had  been  homi- 
cide «e  defendendoy  and  this  upon  the  clearest  principles  of 
criminal  law. 

The  prisoner's  counsel  contends : — 

First ;  That  if  Baxter's  shot  had  killed  the  prisoner, 
Baxter  would  have  been  guilty  of  manslaughter  at  the 
least.    And  ^ 

Second ;  This  position  being  established,  the  killing  of 
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Dao^lS^  Baxter  under  the  circumstances  stated  is  but  manshugb- 

Statk     ter  in  the  prisoner. 

Will.  '^^^  ^^  position  would  seem  too  plain  to  be  argued ; 
but  as  an  opinion  appears  to  be  rapidly  pervading  the 
public  mind,  that  any  means  may  be  resorted  to,  to  coerce 
the  perfect  submission  of  the  slave  to  his  master's  will ; 
and  that  any  resistance  to  that  will,  reasonable  or  unrea* 
sonable,  lawfully  places  the  life  of  the  slave  at  his  master's 
feet,  it  may  be  useful  to  attempt  to  draw  the  line,  if  there 
be  any,  between  the  lawful  and  unlawful  exercise  of  the 
master's  power.  That  there  is  such  a  line,  though  it  may 
be  diflkult  in  all  cases  to  find  it,  and  fix  it  with  precision, 
is  nevertheless  true ;  and  although  the  Courts  may  resolve 
that  in  all  cases  short  of  homicide,  they  will  not  look  (at 
it,  yet  disagreeable  and  perplexing  as  the  task  may  be, 
they  cannot  avoid  the  search,  so  long  as  a  master  may  be 
tried  for  the  homicide  of  the  slave,  or  so  long  as  the  slave 
may  set  up  any  defence  for  the  homicide  of  his  master. 

It  is  not  intended  to  combat  the  correctness  of  the  de- 
cision in  the  State  v.  Mann,  2  Dev.  263,  though  that  case 
leaves  the  slave,  when  his  life  is  spared,  in  the  slender 
guardianship  of  the  "  frowns  and  execrations"  of  a  moral 
oommunity  against  cruelty.  That  decisbn  is  not  under^ 
stood  by  me  as  some  have  expounded  it.  In  declaring  that 
a  master  cannot  be  indicted  for  a  battery  on  his  slave,  the 
Ck>urt  is  not  to  be  understood  to  afllirm  that  he  cannot  be 
indicted  for  any  ofience  which  necessarily  includes  a  bat- 
tery. I  apprehend  the  substance  of  their  decision  to  be, 
that  they  will  take  no  cognizance  of  any  violence  done  to 
the  slave  by  the  master  which  does  not  produce  death.  It 
is  true,  there  is  a  portion  of  the  opinion  of  the  Court  which 
puts  the  slave  entirely  out  of  the  pale  of  the  law,  and 
secures  the  master  in  a  despotic  immunity.  In  page  366, 
the  Court  say,  "  such  obedience  is  the  consequence  of  only 
uncontrolled  authority  over  the  body;  there  is  nothing 
else  which  can  operate  to  produce  the  efiect ;  the  power 
of  the  master  must  be  absolute  to  render  the  submission  of 
the  slave  perfect.  In  the  actual  condition  of  things  it 
must  be  so,  there  is  no  remedy ;  this  discipline  belongs  to 
the  state  of  slavery ;  they  cannot  be  disunited  without  ab- 
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itilgaling  At  onoet  the  right  of  the  master  mod  afaiolyiiig  the  Vao.iBH. 
•lave  from  his  obligation."  These  ezpressionst  it  must  be  firAn 
admitted,  are  clear  beyond  cavii  in  their  meaning;  and  ^^ 
that  they  were  selected  to  convey,  with  great  accuracy, 
the  opinions  of  the  learned  Judge  who  used  them,  may  be 
well  aif^ed  from  the  frank  confession  which  he  avows  of 
their  abhorrence.  In  truth,  they  do  outlaw  the  slave,  and 
legalise  his  destruction  at  the  will  of  his  master.  It  is 
believed,  however,  that  they  were  never  intended  to  cover 
the  entire  relation  between  master  and  slave.  If  they 
were,  it  is  humbly  submitted,  that  they  are  not  only  start- 
lii^  and  abhorrent  to  humanity,  but  at  variance  with 
atatnte  law  and  decided  cases.  Uncontrolled  authority 
over  the  body,  is  uncontrolled  authority  over  the  life ;  and 
authority,  to  be  uncontrolled,  can  be  subject  to  no  question. 
Absolute  power  is  irresponsible  power,  circumscribed  by 
BD  limits  save  its  own  imbecility,  and  selecting  its  own 
means  with  an  unfettered  discretion.  Absolute  power  is 
esaempt  from  legal  inqpiiry,  and  is  abaolved  from  all  aocouut- 
sU>tlity  for  the  extent,  or  mode  of  its  exercise.  During  its 
operations,  it  acknowledges  no  equal,  who  may  check  its 
will,  and  knows  no  superior  afterwards,  who  may  rigltf- 
fiiUy  punish  its  deeds.  The  language  of  the  Court  does 
not  atrictly  and  precisdy  describe  the  relations  of  master 
and  slave  which  subsisted  in  ancient  Rome,  and  does  now 
subsist  in  modem  Turkey ;  a  relatbn  which  this  Court 
in  the  case  of  the  State  v.  Read,  did  most  emphatically 
denounce,  as  inhuman,  unsuited  to  the  genius  of  our  laws, 
and  unneoessary  to  protect  the  master  in  his  legal  rights. 
In  that  case,  Judge  Hsndbbson  fixes  the  true  boundary  of 
the  master's  power.  It  extends,  says  he,  to  securing  the 
services  and  labours  of  the  slave,  and  no  farther.  And  he 
expressly  declares  that  a  power  over  the  life  of  the  slave  is 
not  surrendered  by  the  law,  because  the  possession  of  such 
«  power  is  noways  necessary  to  the  purposes  of  shivery, 
and  that  his  Itfe  is  in  the  care  of  the  law. 

The  idea  of  the  perfect  submission  of  the  slave  is  in  true 
aoeopdanoe  with  the  policy  which  shouM  regulate  that 
oondition  of  life,  wherever  it  may  exist.  But  whether  it 
wiU  more  oerlainiy  result  from  the  absakte  power  of  the 
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« 

Dbo.1834.  owner,  than  from  a  lar^e  but  ImUed  authority,  is  quesf- 
Stats      tbnable  indeed.  More  especially,  if  it  be  true,  as  argued  in 
WxLL.      ^^'^  opinion  already  referred  to,  that  the  absolute  power  of 
the  master,  although  left  unrestrained  by  law,  is  checked 
and  fettered  by  what  is  stronger  than  law,  the  irresistible 
force  of  public  sentiment.    If  that  force  is  now  setting  in 
a  counter-current  against  the  license  of  absolute  power, 
either  it   is  to  be  deprecated  and  stopped,  or  absolute 
power  is  most  clearly  proved  to  be  unnecessary  to  the  ends 
of  slavery.    The  Courts  of  the  country  should  foster  the 
enlightened  benevolence  of  the  age,  and  interpret  the  pow- 
ers which  one  class  of  the  people  claim  over  another,  in 
conformity,  not  with  the  spirit  which  tolerates  the  barba- 
rian who  is  guilty  of  savage  cruelty,  but  with  that  which 
heaps  upon  him  the  frowns  and  deep  execrations  of  the 
comqfiunity.    All  domestic  police  must  be  regulated  by 
the  feelings  and  views  of  those  who  dispense  it.    If  it  be 
true  then,  that  public  sentiment  will  no  longer  tolerate 
excessive  cruelties  from  the  master,  as  is  said  by  Taylob, 
Chief  Justice,  in  The  State  v.  Hale ;  by  Henderson,  Chief 
Justice,  in  The  State  v.  Read ;  and  by  Rijffin,  Chief  Jus- 
tice, in  The  State  v.  Mann  ;  and  if  it  be  true,  likewise, 
that  the  relation  between  master  and  slave  is  to  be  dis- 
covered from  the  opinions  and  feelings  of  the  masters,  we 
cannot  hear,  without  surprise,  that  it  is  necessary  in  the 
actual  condition  of  things,  to  clothe  the  master  with  an 
uncontrolled  and  absolute  authority  over  the  body  of  the 
slave.    If  such  necessity  now  exists,  the  rhetorician  hath 
spoken,  and  not  the  Judge.    If  such  necessity  does  not 
exist,  the  power  is  given  for  abuse,  and  not  to  accomplish 
the  objects  of  slavery.    It  would  seem,  really,  that  whilst 
the  Courts  are  lauding  the  Christian  benevolence  of  the 
the  times,  manifested  by  the  humane  treatment  of  the 
slaves,  they  are  engaged  in  investigating  to  what  possible 
extent  the  master  may  push  his  authority,  without  incur- 
ring responsibility.    They  feel  shocked  at  the  discovery 
they  make  themselves,  but  rise  from  their  labour  with  the 
consolation,  that  few  are  so  abandoned  to  a  sense  of  public 
indignation,  as  to  enjoy  the  revealed  prerogative.    If  the 
expression  could  be  divested  of  the  appearance  of  sarcasm. 
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gome  truth  might,  perhaps,  be  found  in  the  assertion,  that  Pso*  IBH. 
the  great  result  of  their  disclosure  has  been  to  teach  the     Statb 
kind  master,  how  merciful  and  moderate  he  is  in  the  midst     ^^ 
of  such  plenitude  of  power ;  and  the  cruel  one,  how  de- 
spised and  desecrated  he  will  be,  if  he  use  its  legal  license. 
Good  men  will  feel  no  pleasure  in  the  revealment,  bad  men 
will  be  freed  from  the  check  of  ignorance. 

It  is  further  said  in  the  State  v.  Mann,  "  that  the  slave, 
to  remain  a  slave,  must  be  made  sensible,  that  there  is  no 
i4>peal  firom  his  master,  that  his  power  in  no  one  instance, 
is  usurped"    The  language  here  is  equally  explicit,  and 
altogether  as  strong,  as  that  before  quoted.  .  It  denies  to 
the  slave  the  smallest  attribute  of  a  rational  or  feeling 
creature.    It  not  only  represses  thought,  and  extinguishes 
all  power  to  deliberate  on  any  command  of  his  master, 
however  repugnant  to  natural  justice  it  may  be,  and 
whether  its  execution  is  to  aflfect  himself  or  others ;  but 
it  professes  to  control  into  perfect  tameness  the  instinct  of 
self-preservation.  It  would  be  difficult,  and  if  it  were  easy, 
it  would  be  lamentable,  to  accomplish  the  former ;  but  it 
would  be  impossible  to  efl^t  the  latter.    Such  insensi- 
bility to  life  would  defeat  the  very  object  of  its  inculca- 
tion, the  value  of  the  slave.    For  we  can  never  hope  to 
regulate  this  powerful  instinct  of  nature,  with  an  adjust- 
ment which  will  quietly  yield  all  its  love  of  life  into  the 
hands  of  a  ferocious  master,  and  yet  preserve  it  against  the 
world  beside.    But  if  it  were  desirable  so  far  to  annihi- 
late it,  the  task  is  beyond  the  reach  of  human  ingenuity, 
and  not  to  be  accomplished  by  the  possession  of  absolute 
power,  however  fearfully  enforced  or  terribly  exercised. 
The  relation  of  master  and  slave  may  repress  all  the  noble 
energies  and  manly  sentiments  of  the  soul,  and  may  de- 
grade the  moral  being  into  a  brute  condition ;  and  when 
this  is  done,  we  shall  not  be  astonished  to  see  the  moral 
brute  exhibiting  the  instinct  natural  to  brute  condition. 
How  vain  must  it  always  be,  when  we  shall  have  reduced 
humanity  to  its  ultimate  capability  of  degradation,  to  ex- 
pect any  embellishment  of  mind  to  adorn  the  wretched 
existence.    If  the  relaticm  require  that  the  slave  should  be 
disrobed  of  the  essential  features  which  distinguish  him 
Voi.  I.  17 
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Dk.  1894  fjx>in  the  brote,  the  relation  must  adapt  itsdf  to  the  conte* 
arATK      quences,  and  leare  its  sabject  the  instinctive  privileges  oi 

I  am  argaing  no  question  of  abstract  rights  but  am  endea- 
vouring  to  prove  that  the  natural  incidents  of  slavery  must 
be  borne  v^ith,  because  they  are  inherent  to  the  ccmditioo 
itself;  and  that  any  attempt  to  restrain  or  punish  a  slave 
for  the  exercise  of  a  right,  which  even  absolute  power  can- 
not destroy,  is  inhuman,  and  without  the  slightest  benefit 
to  the  security  of  the  master,  or  to  that  of  society  at  large. 
The  doctrine  may  be  advanced  from  the  bench,  enacted 
by  the  legislature,  and  enforced  with  all  the  varied  agony 
of  torture,  and  still  the  slave  cannot  believe,  and  will  not 
believe,  **  that  there  is  no  one  instance"  in  which  the  mas- 
ter's power  is  usurped.  Nature,  stronger  than  all,  will 
discover  many  instances,  and  vindicate  her  rights  at  any 
and  at  every  price.  When  such  a  stimulant  as  this  urges 
the  forbidden  deed,  punishment  will  be  powerless  to  re- 
claim, or  to  warn  by  example.  It  can  serve  no  purpose 
but  to  gratify  the  revengeful  feelings  of  one  class  of  peoplCf 
and  to  inflame  the  hidden  animosities  of  the  other. 

With  great  deference  to  the  opinion  already  commented 
on,  it  would  appear  to  me,  that  a  conclusion  directly  the 
reverse,  as  to  the  necessity  of  absolute  power  in  the  master, 
should  have  been  drawn  from  the  premises.  The  slave 
can  only  expect  to  learn  the  law  of  the  land,  as  respects 
the  power  of  the  owner  over  him,  from  the  manner  in 
which  it  is  generally,  and  almost  universally,  administered 
by  the  owner.  If  their  treatment  is  now  so  mild,  or  be- 
coming so,  as  rarely  to  require  the  interposition  of  any 
tribunal  for  their  protection,  they  will  soon  be  taught  by 
the  conduct  of  their  masters,  if  not  already  taught,  that 
absolute  power  is  not  the  master's  right ;  and  the  conse- 
quence which  may  be  expected  will  be,  that  the  slave  will 
be  prepared  to  resist  its  exercise,  when  bad  men  attempt 
to  commit  the  cruelties  allowed  by  it.  So  important  is  it, 
that  the  Court  should,  as  far  as  possible,  conform  their 
exposition  of  the  rights  of  men  with  those  sentiments  of  the 
public,  which,  by  the  Court,  themselves,  are  admitted  to 
be  wholesome  and  just.    And  especially  should  they  do  sa» 
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Tvhen  those  rights  are  constituted  by  public  opinion,  and  5??:J^5' 
almost  exclusively  by  that  alone.  State 

Whatever  be  the  power,  however,  which  the  master     ww^, 
may  possess,  it  is  given  with  the  sole  view  to  enable  him 
to  coerce  the  services  of  the  slave,  and  all  experience 
teaches  us,  that  a  power  over  the  life  is  not  necessary  to 
efl^tuate  that  end. 

The  usual  modes  of  correction  are  found  to  be  alto- 
gether sufficient.  Punishment  short  of  death  serves  the 
end  of  the  master,  both  as  a  corrective  and  as  an  example. 
Power  over  the  life  of  the  slave  being  therefore  unnecessa- 
ry, ought  not  to  be  conceded.  The  use  of  highly  danger- 
ous weapons  in  cases  of  simple  disobedience  is  not  tolerated 
by  the  law,  because  they  are  calculated  to  produce  death. 

If  the  deceased  had  been  resisted,  a  great  degree  of  force 
might  have  been  used,  and  the  law  would  not  have  been 
scrupulous  in  determining  the  excess.  If  he  had  been  chas- 
tising the  prisoner,  in  the  ordinary  mode,  and  death  had 
ensued,  it  would  have  been  nothing  more  than  an  unfortu- 
nate accident.  But  the  prisoner  was  neither  resisting  his 
master,  nor  did  the  calamity  grow  out  of  any  attempt  to 
chastise.  It  is  confidently  contended,  that  a  master  has 
not  by  the  law  of  the  land,  the  right  to  kill  his  slave  for  a 
simple  act  of  disobedience,  however  provoking  may  be  the 
circumstances  under  which  it  is  committed ;  that  if  the 
slave  be  required  to  stand,  and  he  run  off,  he  has  not  for- 
feited his  life.  This  is  conclusive,  if  the  law  will  never  ^'i»- 
tify  a  homicide,  except  it  be  committed  upon  unavoidable 
necessity,  and  will  never  excuse  one  except  it  be  done 
by  misadventure  or  se  defendendo.  There  is  no  principle 
in  criminal  law  which  will  justify  or  excuse  the  death  that 
has  been  caused  through  the  provocation  of  the  passions 
alone. 

This  Court  has  repudiated  all  idea  of  similarity  between 
the  relation  of  master  and  apprentice,  as  understood  in  the 
English  law,  and  that  of  master  and  slave,  as  understood 
in  ours.  I  cannot  perceive  the  propriety  of  such  total 
repudiation.  The  foundation  of  both  relations  is  the  same, 
to  wit,  service ;  and  although  the  slave  may  stand  in  a 
lower  grade  than  the  mere  apprentice,  and  be  more  depen- 
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Dbc.  1834.  datit  on  his  master,  yet  it  is  submittedy  that  the  diflfereooe 
l^TATB  is  in  the  degree,  and  not  in  the  ntUure  of  the  authority 
^^  which  the  master  of  the  one  or  the  other  may  exercise. 
This  seems  to  have  been  the  idea  of  Justice  BLACKsroNBy 
who,  in  speaking  of  homicide  by  parents  and  masters, 
caused  by  immoderate  correction,  proceeds,  *'  thus  by  an 
edict  of  the  Emperor  Constantino,  when  the  rigour  of  the 
Roman  law  began  to  relax  and  soften,  a  master  was 
allowed  to  chastise  his  slave  with  rods  and  imprisonment ; 
and  if  death  accidentally  ensued,  he  was  guilty  of  no 
crime :  but  if  he  struck  him  with  a  club  or  a  stone,  and 
thereby  occasioned  his  death,  or  if  in  any  yet  grosser 
manner,  (as  by  shooting,)  "  immoderate  suo  jure  utatur^ 
tunc  reus  homicidii  sit"  4  Bl.  Com.  183. 

It  is  not  my  purpose,  however,  to  place  the  slave  and 
apprentice  on  the  same  footing.  It  is  freely  conceded  that 
there  is  a  great  difference  between  the  two  conditions, 
and  that  many  cases  of  homicide  committed  precisely 
under  the  same  circumstances,  would  be  murder  of  an  ap- 
prentice, and  only  manslaughter  of  a  slave.  Thus  the 
master  has  the  right  to  beat  his  apprentice  as  well  as  his 
slave,  but  the  principle  is  universal,  with  a  solitary  excep- 
tion, that  a  man  having  the  right  under  a  given  provoca- 
tion, to  lay  hand  upon  another,  but  using  a  weapon  calcu* 
lated  to  produce  death,  and  death  ensuing,  is  guilty  of 
murder.  The  exception  alluded  to  is  the  slaying  an  adul- 
terer caught  in  the  act.  Bevii,  48.  Now  if  an  apprentice 
disobeys,  and  runs  from  his  master  in  order  to  escape 
chastisement,  and  the  master  shoots  and  kills  him,  it  is 
murder.    Bevil,  51,  52  and  53,  and  62  §  2.     Surely  the 

4 

slaying  of  the  slave  under  the  same  circumstances,  after 
full  allowance  for  the  difference  in  their  grade  of  life,  can 
be  nothing  less  than  manslaughter.  If  the  law,  for  the 
purposes  of  policy,  will  not  permit  the  master  to  be  called 
to  account  for  batteries,  however  cruel  or  unjust,  daoe  on 
the  body  of  his  dave,  as  it  does  in  the  case  of  an  cg^preu" 
Hce,  yet  when  it  is  obliged  to  examine  the  extent  of  the 
master's  powers  by  reason  of  a  death,  then  it  will  apply 
the  same  reasonable  rules  in  investigating,  the  roaster's 
guilt  and  the  slave's  conduct  and  rights,  which  it  applies 
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ill  the  case  of  slaying  an  apprentice,  suiting  the  rule  to  the  I>«o»i88^ 
diflference  of  condition.  1  Hawks,  217.  If,  indeed,  the  Stats 
master  may  not  be  called  to  account  till  the  death  of  his  y/^ 
slave;  if  he  have  this  wide  scope  of  authority,  to  be  exer- 
cised upon  his  own  discretion,  it  is  highly  reasonable,  that 
when  he  is  called  to  account,  the  examination  should  be 
rigorous,  for  it  is  the  only  protection  which  the  slave  can 
claim  at  the  hands  of  the  law,  and  therefore  ought  to  be 
strict,  in  order  that  it  may  be  the  more  efficient.  It  is 
here  alone,  that  the  slave,  in  the  eye  of  the  law,  ascends 
from  the  level  of  mere  property,  and  takes  an  humble  stand 
amid  his  species.  Here  he  is  regarded  as  a  rational  crea- 
ture. Scott's  casey  1  Hawks,  24.  State  v.  Read.  2  id., 
454.  The  necessity  of  averring  that  he  is  property,  and 
whose  property,  as  is  requisite  in  indictments  for  the  bat- 
teries of  slaves,  is  here  dispensed  with ;  and  from  this  dis* 
tinction  alone  it  would  appear,  that  the  Courts,  in  the 
very  form  of  the  indictment  for  murder,  have  not  recog- 
nised the  exemption  of  the  master  from  the  accountability 
common  to  the  world  beside,  for  the  death  of  a  slave.  2 
Dev.  264. 

The  prisoner  was  shot  in  the  act  of  making  off  from  his 
overseer,  who  was  prepared  to  chastise  him.  A  master's 
authority  to  apprehend  his  slave  cannot  be  greater  than 
that  of  a  constable  or  sheriff  to  arrest  for  a  misdemeanor; 
and  a  constable  may  not  kill  in  order  to  prevent  the  escape 
of  one  guilty  of  that  grade  of  offence.  The  law  has  so 
high  a  regard  for  human  life,  that  it  directs  the 
officer  to  permit  an  escape  rather  than  kill.  Bevil, 
119  §  4,  165.  If  the  officer  act  illegally,  by  abusing 
his  authority,  or  exceeding  it,  resistance  unto  death 
»  not  murder,  ibid.  194.  But  if  the  master  have 
greater  authority  to  apprehend  his  slave,  than  a  law  officer 
hath  to  arrest,  under  a  precept,  for  a  misdemeanor,  he 
certainly  has  not  greater  than  a  sherifi)  acting  under  a 
precept,  hath  to  arrest  a  felon.  Here  the  law  again  shows 
its  tender  and  noble  regard  for  human  life  and  its  detesta- 
tion of  the  shedding  of  human  blood.  The  officer  is  not 
allowed  to  kill  a  felon,  a  murderer,  or  a  traitor,  unless  his 
escape  be  inewtable.    Bevil,  114,  §  1 ;  117,  §  2.    '*  And  in 
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Dw.  1834  every  instance  in  "v^hich  one  man<  can  be  justified  in  kill- 
BtATK  ing  another,  the  abuse  of  his  power  makes  him  guilty  of 
WoL.  manslaughter."  Ibid.  78.  An  officer,  therefore,  having 
the  right  to  kill  a  felon,  in  order  to  prevent  his  escape,  and 
doing  so  when  the  escape  may  be  prevented  by  more 
lenient  means,  is  guilty  of  manslaughter.  Ibid.  114,  §  1. 
This  necessity  must  always  be  proven.  It  is  never  pre- 
sumed. No  such  necessity  appears  in  the  finding  of  the 
jury.    In  legal  .contemplation,  therefore,  it  does  not  exist 

The  law  enjoins  it  as  a^duty  on  the  officer  to  kill  a  felon, 
rather  than  permit  his  escape,  upon  the  presumption,  I 
suppose,  that  if  he  do  escape,  he  will  forever  elude  the 
penalty  of  his  crime.  Such  is  not  the  case  with  a  run- 
away slave,  who,  in  general,  may  be  certainly  recaptured. 
No  one  will  be  found  to  maintain,  that  it  is  the  duty  of 
the  master  to  kill  his  slave  rather  than  sufier  his  tempo- 
rary escape.  The  prisoner  was  in  the  act  o£  diaabediencef 
and  not  oi  resistance^  between  which  there  is  a  substantial 
difference.    Act  of  1791 ;  Bevil,  114. 

The  deceased  then  greatly  exceeded  his  authority, 
whether  the  prisoner  is  to  be  considered  in  the  light  of  an 
apprentice ;  of  one  who  had  committed  an  aggravated  mis- 
demeanor ;  or  even  in  that  of  a  felon ;  and  if  death  had 
ensued,  I  conclude  that  he  would  have  been  guilty  of  man- 
slaughter at'the  least. 

This  brings  us  to  the  important  question  in  this  case. 
Was  the  prisoner  justly  so  provoked  by  the  shooting,  of 
under  the  influence  of  ordinary  human  frailty^  to  cause 
his  reason  to  be  dethroned,  and  to  be  deprived  of  delibera- 
tion ?  Or,  in  the  language  of  Judge  Haywood,  in  Norrisfs 
case,  **  was  not  the  prisoner  thereby  deprived  of  the  free 
and  proper  exercise  of  his  rational  faculties,  owing  to  the 
fury  of  resentment,  not  unreasonably  conceived  V*  If  he 
was,  that  ends  the  question.  Was  it  such  a  provocation,  as, 
allowing  for  the  disparity  of  the  free  and  slave  condition 
of  men  in  this  country,  was  well  calculated,  even  in  minds 
tolerably  well  regulated,  to  throw  a  man  off  his  guard, 
and  excite  a  furious  anger  ?  If  so,  the  State  v.  Merritt, 
2  Dev.  279  (Ruffdi's  opinion)  determines  the  fate  of  the 
prisoner.  An  appeal  to  human  nature  in  its  roost  degraded 
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• 

State,  will  answer,  unhesitatingly,  it  was.  No  man  can  PirISSI. 
reason  and  respond  otherwise.  And  it  appears  to  me,  Stats 
that  an  appeal  to  the  principles  of  law,  as  founded  in  the  ^^ 
nature  of  man,  and  recognised  for  centuries,  will  leave 
not  a  particle  of  doubt  Can  the  prisoner  be  guilty  of 
murder  ?  Who  can  review  the  circumstances  of  the  case, 
and  in  his  candour  pronounce  that  they  carry  in  them, 
**  the  plain  indication  of  a  heart  regardless  of  social  duty, 
and  fatally  bent  upon  mischief  7"  If  his  case  can  be  made 
to  reach  this  standard  definition  of  murder,  what  bosom  is 
there  which  does  not  luxuriate  in  the  poison  of  murderous 
thought?  And  in  vain  may  nature  plead  her  wrongs 
and  the  tempest  of  the  passions,  to  excuse  the  indiscretion 
of  her  fitful  moments.  It  may  be  murder ;  but  if  so,  it 
must  find  its  guilt,  not  in  the  human  disposition,  but  in  a 
policy  that  knows  no  frailty  and  shows  no  mercy.  That 
policy  is  yet  to  be  declared.  I  will  not  suppose  its  intended 
application  to  this  case,  and  I  shall,  therefore,  for  the  pre- 
sent, take  the  liberty  of  discussing  the  defence  upon  the 
received  principles  which  define  murder,  and  distinguish 
it  from  manslaughter. 

Murder  is  the  felonious  killing  of  a  human  creature  with 
deliberation.  The  act  must  have  three  intents.  I.  An 
intent  to  kill  or  hurt.  2.  An  intent  to  kill  or  hurt  unjustly. 
And,  3.  The  intent  must  be  deliberate.  It  is  only  neces- 
sary in  this  case  to  consider  the  deliberation  of  the  intent ; 
for  it  is  admitted  that  the  intent  of  the  prisoner  was  to  kill 
or  hurt,  and  that  it  was  unjust ;  but  it  is  denied  that  it 
was  deliberate. 

The  intent  is  not  deliberate  if  there  be  provoking  cause. 
Bevil,  28  §  1 ;  34  §  3.  The  mischievous  vindictive  dis- 
position, essential  to  constitute  the  crime  of  murder,  is 
implied  from  the  want  of  legal  cause  of  provocation.  The 
greatest  care  should  be  taken  not  to  confound  a  vindictive 
act,  and  such  an  act  as  shows  a  vindictive  disposition. 
Bevil,  41,  and  note.  Every  case  of  manslaughter,  perpe- 
trated in  anger,  is  a  vindictive  act ;  whilst  every  case  of 
murder  exhibits  the  vindictive  disposition.  A  vindictive 
act  simply,  is  the  result  of  ordinary  frailty ;  a  vindictive 
disposition  is  the  attendant  of  extraordinary  depravity. 
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Pro.  1831  The  former  comes  of  a  surprise  of  the  passiomi ;  the  latter 
&rATB  marshals,  stimulates  and  leads  the  passions. 
Wux.  Manslaughter  wants  one  of  the  above  intents  which 
define  murder.  It  implies  an  intent  to  kill  or  hurt,  and 
that  the  intent  is  unjust,  but  supposes  the  absence  of  delib- 
eration, or  the  presence  of  sl  justly  provoking  cause.  (Cases 
illustrative  of  this  definition,  Bevil,  64,  65.  67  §  5,  68.  74 
§  2, 76  §  3.  Stedman's  case,  p.  80.  Carey's  case,  p.  124.) 
But  what  is  justly  provoking  cause  7  In  our  search  tor 
the  meaning  of  the  expression,  we  cannot  consult  the 
vague  notions  of  men,  as  to  insults.  There  would  not  only 
be  no  certainty  in  them  as  a  guide,  but  they  would  strip 
men  of  all  security  for  their  lives.  We  must  appeal  to 
the  comnK>n  law  as  it  has  recognised  excusable  frailties. 
Its  principles  being  bottomed  on  human  nature  civilised 
by  legal  restraints  and  legal  privileges,  adq>t  themselves 
with  a  happy  facility,  to  all  the  changes  and  modifications 
of  society,  and  to  all  the  mutations  in  the  relations  of  its 
parts.  These  principles  having  discarded  the  idea  of  legal 
provocation  from  words,  have  resolved  the  foundation  of 
their  existence  into  the  protection  of  the  person. 

Self-preservation,  being  a  prime  law  of  nature,  and 
indispensable  to  the  first  and  permanent  interests  of  society, 
the  instinct  is  fostered  instead  of  being  checked.  The 
policy  of  the  law  to  cherish  it,  is  what  dispenses  indulgence 
to  an  excess  of  force  requisite  to  preserve  it,  and  palliates 
an  unnecessary  homicide.  If  human  institutions  could  so 
blunt  this  sense  as  to  effectuate  a  law  which  should  forbid 
blow  for  blow  not  threatening  death,  the  introduction  of 
slavery,  to  a  great  degree,  would  be  already  prepared. 
If,  however,  the  degradation  should  stop  at  this  point,  still 
there  would  be  a  very  ample  scope  for  this  powerful  sense 
to  act  in,  and  a  dangerous  attack,  or  a  blow  menacing 
death,  being  out  of  the  customary  sufiferance,  would  call 
up,  in  vigour,  the  unsubdued  though  mutilated  sense,  and 
surprise  it  into  action.  It  is  not  the  object  of  the  law,  in 
its  regulation  of  the  relation  of  master  and  slave,  to  destroy 
any  portion  of  the  instinct  of  self-preservation.  On  the 
contrary,  it  would  be  rejoiced  to  preserve  it  entire,  but 
this  is  inconsistent  with  the  subjection  of  the  slave,  with- 
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out  which  he  b  valueless.  If  this  instinct  were  permitted  D"0'^8M» 
to  be  displayed  by  the  slave,  as  by  a  freemani  the  autho-  Stats 
rity  of  the  master  would  be  at  an  end.  Hence  it  is,  that  ^^ 
when  it  is  not  so  essential  to  be  curbed,  it  it  allowed  to 
enjoy  a  wider  range;  as  in  respect  of  strangers  who  have 
DO  right  to  assume  any  authority,  it  is  permitted  to  turn 
many  degrees  towards  the  condition  of  freemen.  And 
hence  it  is  too,  that  whenever  the  law,  for  the  purpose  of 
sustaining  the  relations  of  the  several  parts  of  societyt 
deemed  essential  to  the  peace  and  safety  of  the  whole,  tol- 
erates its  partial  suppression,  it  provides  the  best  possible 
aeenrity  against  any  abuse  likely  to  occur  because  of  its 
required  extinction.  Thus  it  gives  to  the  wife,  the  pro* 
lection  of  love  and  identity  of  welfare ;  to  the  child,  the 
shield  of  afiection ;  to  the  apprentice,  the  guaranty  of  a 
penal  bond ;  and  to  the  slave,  the  guard  of  interest.  In 
the  general,  in  proportion  as  these  securities  are  weaker, 
that  of  the  law  itself  ought  to  be  stronger ;  and  in  f»ro- 
portion  as  the  subjection  in  the  one  or  the  other  of  these 
relations,  is  required  to  be  greater  or  less,  so  must  the  sup- 
pression of  this  instinct  be  greater  or  less.  The  subjectbn 
in  the  relation  of  slavery  ought  to  be  greater,  and  so  ought 
the  extinction  of  the  instinct  to  be  greater,  than  in  any  <^ 
the  other  relations.  It  is  the  legal  duty  of  all  who  are 
subjects,  in  any  one  of  them  to  adapt  and  conform  this 
iBStinct  to  the  extent  necessary  to  maintain  the  relation  $ 
and  if  any  one  do  not,  he  shall  not  plead  its  want  of  sub- 
jectbn ip  excuse  of  a  deed  occasioned  by  his  neglect  of 
doty.  If  an  apprentice,  being  under  a  lawful  correction^ 
shall  resist  and  slay  his  master,  it  is  murder  and  not  man- 
daughter,  because  the  law  cannot  admit  that  he  was  pro- 
voked. If  a  slave  be  under  any  correction,  with  or  with- 
out cause,  from  his  master,  provided  it  do  not  threaten 
death  or  great  bodily  harm,  and  he  resist  and  kill  his 
master,  this  is  murder  likewise,  and  for  the  same  reason, 
as  the  law  requires  this  degree  of  submission  from  htm. 
But  if  the  apprentice  be  unlawfully  beaten,  and  he  resist 
Mid  kill  hia  master,  it  is  not  murder,  because  the  law  hath 
not  required  him  to  extinguish  his  instinct  of  preservation 
lo  such  an  extent,  and  therefore,  it  admits  that  he  was 
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D*?.1834.  provoked ;  so  if  a  slave  be  beset  by  his  master  in  a  manner 
BtATu  to  threaten  death,  and  he  slay  his  master,  this  cannot  be 
^j,^  murder,  because  the  law  hath  not  required  him  to  extin- 
guish his  instinct  to  so  great  a  degree,  and  therefore  it 
admits  that  he  was  provoked.  In  a  word,  in  those  bounds 
within  which  the  law  has  enjoined  it  as  a  duty  to  curb  the 
instinct  of  self-preservation,  we  are  not  allowed  to  display 
it,  and  if  we  do,  the  law  cannot  hear  the  defence  of  pro- 
vocation; but  all  display  of  it  out  of  those  bounds,  is 
admissible  and  is  the  eflfect  of  /cg^o/ provocation.  The  law 
demands  it  as  a  duty  that  we  should  tame  our  passions  to 
suit  the  condition  which  it  has  assigned  us.  It  supposes 
that  this  duty  will  become  habitual,  and  consequently  of 
easy  performance,  that  we  will  conform  ourselves  to  its 
requirements.  This,  and  this  alone,  is  the  true  foundation 
of  all  the  distinction  between  the  master  and  the  appren- 
tice, between  the  freeman  and  the  slave. 

But  having  conformed  ourselves  to  a  given  and  required 
degradation,  to  an  enjoined  submission,  we  are  ready  by 
our  very  nature  and  habits,  to  resist  any  degradation  or 
submission  greatly  beyond  that  which  we  have  learned  to 
acquiesce  in  as  a  duty.  When  a  slave  is  required  to|bare 
his  back  to  the  rod,  he  does  it,  because  it  is  usual ;  but 
when  he  is  required  to  stand  as  a  target  for  his  master's 
gun,  he  is  startled :  no  idea  of  duty  sustains  the  require- 
ment, and  the  unquelled  portion  of  his  instinct  rouses  his 
passions  to  resistance. 

Human  institutions  are  inadequate  to  the  task  of  settling 
a  condition  in  society  which,  shall  impart  to  its  memben 
the  highest  perfection  of  philosophic  fortitude  and  the 
lowest  degradation  of  animal  existence ;  which  shall  blend 
into  harmony  the  reasonable  man  and  the  passionless 
brute. 

When  it  is  declared  that  a  slave  is  a  reasonable  or  human 
creature,  as  in  State  v.  Scott,  State  v.  Hafe,  and  State  ▼. 
Readf  and  that  he  is  the  subject  of  felony  at  common  law; 
that  murder  and  manslaughter  both  may  be  perpetrated 
on  his  person ;  that  himself  may  commit  both,  it  would 
seem  to  result  that  he  was  acknowledged  to  possess  the 
human  infirmities  common  to  his  species.    That  they  muit 
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be  palliated  in  some  cases,  even  when  the  master  is  the  I>bo*  i8U. 
▼ictim,  I  hope  I  have  satisfactorily  shown.  And  I  now  9,^^ 
oome  to  the  deliberate  conclusion,  that  the  only  difference  ^^ 
caused  by  the  relation  consists  in  the  fact,  that  there  are 
some  acts  of  the  slave  which  constitute  provocation,  that 
would  not,  if  done  by  a  freemao ;  some  which  would  con« 
stitute  provocation  to  the  masUr  which  would  not  to  a 
ttranger  ;  and  on  the  contrary,  that  a  slave  is  not  per- 
mitted to  be  provoked  at  many  acts  done  by  a  stranger 
fireeman,  which  would  constitute  a  lawful  provocation  if 
done  by  a  fellow  slave ;  and  that  a  great  variety  of  acts, 
done  by  the  master,  shall  not  be  sufficient  cause  of  provo- 
cation, which,  if  done  by  a  stranger,  would  so  be  deemed. 
But  that  not  in  a  single  relation  in  which  the  slave  is  placed 
by  the  law,  is  he  debarred  in  every  case  of  violence  to  his 
person,  from  feeling  and  pleading  a  legal  provocation. 

If  I  have  been  successful  in  showing  that  the  deceased 
greatly  abused  his  authority  by  shooting  at  the  prisoner, 
and  that  the  act  was  calculated  to  produce  a  resentment 
not  unreasonably  conceived,  the  inference  in  law  is  irresis- 
tible, that  if  the  prisoner,  immediately  on  being  shot,  had 
tomed  and  slain  the  deceased,  it  could  not  have  been  more 
than  manslaughter;  and  the  only  important  point  now 
remaining  to  be  discussed,  is,  whether  the  interval  of  time 
between  the  reception  of  the  injury  and  the  commission  of 
the  homicide,  enhances  the  guilt  of  the  deed.  The  law 
would  be  vain  and  nugatory  as  a  rule  of  action,  if  it 
should  allow  that  the  passions  may  be  justly  provoked, 
and  yet  refuse  to  allow  a  reasonable  time  for  their  subsi- 
dence. When  it  says  that  reason  may  be  dethroned,  it  is 
never  guilty  of  the  solecism  of  holding  the  judgment  ac- 
countable, till  reason  can  be  reseated.  Whether  there 
may  have  been  sufficient  time  for  that  important  operation 
of  the  fiiculties,  is  a  question  often  dependent  on  the  cir- 
cumstances of  the  case.  The  continuance  of  the  original 
eieiting  causes  and  the  addition  of  subsequent  stimulants, 
being  necessarily  calculated,  to  prevent  the  restoration  of 
reason,  may  prolong  the  time  till  they  cease  to  exist;  nor 
evea  then,  at  the  very  moment  of  their  cessation,  does  the 
law  demand  that  the  bosom  shall  return  to  its  calm  and 
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IfcftlW.  tranquility.  Such  an  instantaneous  repose  is  no  more  16 
aTAT«  be  looked  for,  in  the  tempest  of  the  passions,  than  it  is  in 
Woj.  ^  storms  of  the  ocean,  whose  angry  waves  are  often  seen 
to  run  mountain  high,  long  after  the  dark  cloud  bath  pais* 
ed  away,  and  the  raving  wind  hath  fled  from  the  conflict, 
leaving  its  enraged  victim  heaving  with  agitation  beneath 
a  tranquil  and  sunny  heaven. 

The  time  in  this  case  was  but  six  or  eight  minutes,  and 
the  wound  calculated  to  produce  death.  If  the  exciting 
cause  of  provocation  had  here  ceased,  it  would  be  a  rigid 
and  unnatural  rule,  to  require,  at  the  expiration  of  this 
short  period,  the  presence  of  a  responsible  judgment ;  for  it 
is  perfectly  apparent,  that  in  proportion  to  the  severity  of 
the  injury  received,  will  be  the  length  of  time  which  na- 
ture demands  to  adjust  the  shaken  balance  of  the  mind. 
The  prisoner  had  much  cause  to  suspect  that  his  wound 
would  prove  fatal;  and  no  man,  either  bond  or  free, 
labouring  under  the  excitement  incident  to  such  a  situa* 
tion,  could,  so  soon,  have  quelled  his  fiiry,  and  recalled  his 
scattered  senses.  But  these  few  moments  were  not  allow- 
ed to  be  moments  of  rest  and  thought  to  the  wounded  man. 
They  were  moments  of  flight  and  active  pursuit ;  flight,  by 
a  man  dangerously  shot,  his  wounds  bleeding  in  profusion, 
and  chafed  into  agony  by  the  friction  of  his  clothes  and 
the  motions  of  his  body ;  pursuit,  by  a  man  who  had  med- 
itated and  attempted  a  deadly  injury ;  who  called  to  his 
aid  three  more  men,  ready  to  execute  his  purposes  what- 
ever they  might  be ;  who  was  well  aware  of  the  mangled 
condition  of  his  victim,  and  who  under  the  full  convictioii 
of  his  shot  proving  fatal,  cheered  his  comrades  of  the  chase, 
by  the  unfeeling  exclamation,  '<  he  can't  run  far.''  Let  it 
be  remembered  too,  Uiat  the  prisoner,  during  this  space  of 
time,  had  run  a  distance  of  five  or  six  hundred  yards ;  that 
he  was  overtaken  by  a  man,  who,  in  moments  perfectly 
cool,  when  compared' with  those  in  which  he  captured  the 
prisoner,  had  not  hesitated  to  shoot  him  at  a  distanoa  of  a 
few  rods,  and  by  what  logic  can  we  arrive  at  the  c<nic1ii- 
sion,  either  that  the  prisoner  had  enjoyed  opportunity  to 
regain  his  judgment,  or  that  he  had  not  every  reason  to 
apprehend  from  the  deceased  the  finishiiig  stroke  to  his 
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lifew  How  could  he  be  trusted,  with  every  passion  inflam-  l>»ci8M> 
ed  to  madnessy  who,  in  cooler  times,  had  violated  every  Statb 
duty ;  as  a  man,  had  deliberately  prepared  himself  to  take  ^,^ 
the  life  of  his  fellow  man ;  and,  as  a  superintendent,  had, 
Ibr  trifling  cause,  attempted  to  destroy  valuable  property 
entrusted  to  his  care?  In  no  part  of  the  slave's  conduct 
cbes  he  evince  a  disposition  to  seek  a  confiicL  He  takes 
every  occask>n  to  avoid  it  When  he  is  headed,  he  does 
not  hesitate  to  turn  his  course,  and  flee  from  an  encounter. 
Upon  the  whole,  I  cannot  bring  my  mind  to  the  conclu- 
sion, that  this  case  is  of  higher  grade  than  manslaughter, 
if  of  that;  and  whatever  may  be  the  prisoner's  fate,  I  am 
free  to  declare,  and  with  the  most  sincere  candour,  that  I 
do  not  recognise  in  his  conduct,  the  moral  depravity  of  a 
murderer,  nor  any  high  degree  of  inaptitude  to  the  con- 
dition cS  slavery.  He  was  disobedient,  it  is  true,  and 
ran  to  avoid  chastisement.  Three-fourths  of  our  slaves 
occasionally  do  this.  He  slew  his  overseer,  it  is  true,  after 
having  been  dangerously  shot,  pursued  and  overtaken. 
The  tamest  and  most^domestic  brute  will  do  likewise.  And 
I  feel,  that  if  he  must  expiate  the  deed  under  the  gallows, 
he  will  be  a  victim,  not  of  his  own  abandoned  depravity, 
but  a  sacrifice  ofiered  to  the  policy  which  regulates  the 
relation  of  slavery  among  us.  But  before  he  is  sacrificed, 
it  may  be  useful  to  inquire  into  that  policy.  The  interests 
of  society  demand  that  it  should  be  fixed,  and  permanently 
fixed,  that  the  master  may  know  the  extent  of  his  autho- 
rity, and  the  slave  prepare  himself  to  its  accommodation. 

No  question  can  be  more  delicate,  or  attended  with  so 
many  bad  consequences  if  settled  in  error.  It  would  be 
next  to  impossible  for  the  judiciary  to  adjust  this  relation 
adversely  to  any  strong  and  deliberate  opinion  entertained 
by  the  public  mind.  The  momentum  of  this  feeling  acting 
through  the  juries  of  the  country  and  the  spirit  of  the  legis- 
lature, would  be  too  powerful,  successfully  to  be  encoun- 
tered by  the  Courts.  And  in  whatsoever  decided  current 
it  might  run,  it  would,  finally,  bear  into  its  channel  all  in- 
terfHretations  of  the  law. 

By  a  timdy  and  judicious  administration  of  the  law, 
however,  in  relation  to  this  subject,  the  Courts  may  effect 
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Ptfclfi^l  much  in  the  formation  of  public  opinion,  and  at  this  time 
arAis  they  may  exert  the  opportunities  afforded  by  their  situa- 
Wax.  ^^^'  ^^  ^  '"^^  happy  manner  to  impart  fixedness  and  sta- 
bility to  those  principles  which  form  the  true  basis  of 
the  policy.  They  have  of  late  frequently  announced  from 
the  bench,  the  progression  of  humanity  in  the  relation, 
and  their  clear  conviction,  that  the  condition  of  the  slave 
was  rapidly  advancing  in  amelioration,  under  the  benign 
influence  of  Christian  precepts  and  the  benevolent  auspices 
of  improving  civilisation.  It  is  believed,  that  these  convic- 
tions were  founded  in  truth,  and  the  various  laws  on  the 
statute  book  bring  ample  testimony  to  the  fact.  As  far  as 
slavery  has  been  the  subject  of  legislation  for  the  last 
ninety  years,  it  has  been  undergoing  a  gradual  revolution 
in  favour  of  the  slave,  and,  it  is  confidently  asserted,  not 
adverse  to  the  best  interests  of  the  master,  or  of  the  secu- 
rity of  the  public.  In  a  popular  government,  we  can 
nowhere  look  for  more  correct  information  of  the  state  of 
the  public  mind,  upon  a  subject  deeply  interesting  to  the 
people  at  large,  than  in  their  laws.  The  history  of  the 
legislation  of  the  state  for  the  last  century  on  this  subject^ 
during  which  more  than  a  dozen  principal  acts  have  been 
passed  at  intervals,  is  a  history  of  a  gradual  progression 
in  the  improvement  of  the  condition  of  the  slave,  in  the 
protection  of  his  person,  his  comforts,  and  those  rights  not 
necessary  to  be  surrendered  to  his  master.  The  length  of 
time  in  which  this  evidence  of  a  common  sentiment  has 
been  continuing  in  one  course,  is  irrefutable  testimony  of 
its  being  the  true  and  deliberate  sense  of  the  community. 
Very  lately  the  whole  subject  came  before  the  legislature ; 
and  though  it  was  at  a  time  when  the  public  mind  was 
inflamed  and  alarmed  at  a  recent  and  yet  reeking  massa- 
cre, they  did  not  relax  the  laws  made  for  their  protection, 
nor  render  their  lives  or  persons  less  secure.  From  the 
act  of  1741,  which  put  the  life  of  the  slave  on  trial,  in  the 
hands  of  three  justices  and  four  fireeholders,  down  to  that 
of  1831,  which  secures,  beyond  doubt,  the  right  of  the 
slave  to  a  jury  of  slave  owners,  there  will  be  found,  with- 
out a  solitary  retrograde,  one  continued,  persevering  and 
unbroken  series  of  law,  raising  the  slave  higher  and  higher 
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in  the  scale  of  moral  being.    To  the  period  of  17949  the  P»°'^8^» 
character  of  the  acts,  though  they  are  not  numerous,  nor     ^^tb 
Strongly  marked  with  exclusive  benefit  to  the  slave,  is     ^|^ 
evincive  of  an  intent  to  afford  protection,  where  before  it 
was  weak.    From  that  period,  however,  it  may  not  be 
uninteresting  to  furnish  a  brief  synopsis  of  them,  in  a  case 
so  important  as  this.    (Here  the  several  acts  alluded  to 
were  reviewed.) 

It  is  not  possible  that  there  can  be  found,  anywhere,  a 
plainer  manifestation  of  a  decided  intent  to  raise  the  consi* 
deration  and  standing  of  the  slave,  than  is  here  exposed  in 
the  foregoing  acts  of  the  legislature.  Will  the  Court  dis- 
^>point  this  unequivocal  intention?  Will  they  rebuke 
the  spirit  of  the  age,  and  strike  back  this  unfortunate  race 
of  men,  advancing  from  the  depths  of  misery  and  wretch- 
edness, to  a  higher  ground,  under  the  shield  of  so  much 
l^;islation  enacted  in  their  behalf? 

Our  laws  furnish  incontestable  evidence  of  what  is  the 
enlightened  sentiment  of  the  state.  The  history  of  other 
nations  aflfords  a  body  of  luminous  information,  to  instruct 
OS  what  that  sentiment  should  be ;  and  I  feel  no  small 
pleasure  in  believing,  that  the  legislative  policy  of  our  past 
and  present  day  most  fully  accords  with  that  course, 
which  the  long  tried  experience  of  bygone  ages  has  dis- 
tinctly marked  out  as  the  wiser  and  better  one. 

Upon  this  subject,  the  Baron  Montesquieu  has  gathered 
the  choicest  materials  of  every  age,  clime,  and  nation. 
With  a  mind,  formed  in  the  mould  of  patience  itself;  strong 
by  nature,  and  enriched  with  a  philosophic  cultivation,  he 
hath  executed  the  task  of  analysis  with  the  most  profound 
and  discriminating  sagacity.  With  no  object  in  view,  but 
the  advancement  of  political  knowledge,  he  hath  unmasked 
all  the  forms  of  government,  traced  to  the  fountain  the 
principles  of  their  action,  and  exposed  to  the  meanest  ca- 
pacity the  deep  and  hidden  reasons  of  all  the  diversified 
relations  of  man,  and  the  true  genius  of  the  laws  necessary 
to  support  them. 

In  his  Spirit  of  Laws,  vol.  I,  p.  291,  et  seq.  to  298,  he 
treats  of  the  subject  of  slavery,  and  informs  us,  as  the 
result  of  his  inquiries,  that  in  governments  whose  pdicy 
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DKb  18S4  ia  warlike,  nnd  the  citiseDs  ever  ready  with  ami  in  their 
g^  ^  hands  to  quell  attempts  to  regain  liberty,  slaves  may  be 
o.  treated  with  great  rigour  and  severity,  without  the  hazard 
"^  of  servile  wars;  but  that  in  republics,  where  the  policy  ia 
essentially  pacific,  and  the  citizens  devoted  to  the  arts  of 
peace  and  industry,  the  treatment  of  slaves  should  be  mild 
and  humane:  that  the  power  of  the  master  should  not  be 
absolute,  and  that  the  slave  should  be  put  within  the  keep- 
ing of  the  law.  If  that  candid  and  ingenious  writer  be  not 
deceived  in  his  conclusions,  he  has  given  us  a  hint  for  the 
regulation  of  our  domestic  servitude,  the  neglect  of  which 
may  lead  to  the  most  fatal  sequel.  Our  government  is, 
perhaps,  the  most  pacific  on  earth,  and  the  citizens  most 
addicted  to  the  pursuits  (^civilised  life.  How  inconsistent, 
then,  will  it  be  in  us  to  adopt  a  policy  in  relation  to  our 
slaves,  which  must  be  either  yielded  up,  or  must  change  the 
habits  and  character  of  our  people,  and  ultimately  our 
form  of  government,  with  the  blessings  of  liberty  itself. 

We  may  not  expect  that  the  danger  <^  servile  wars  vrfll 
only  operate  to  arm  the  citizens,  generally,  in  their  own  de- 
fence. The  recent  insurrection  may  show,  indeed,  the  for- 
mation of  numerous  companies  of  yeomanry  for  the  purpose 
of  being  always  ready  to  meet  and  vanquish  the  earliest 
movements  of  insurrectionary  slaves ;  but  a  little  obser- 
vation at  this  time,  so  soon  too  after  the  panic  that  gave 
rise  to  these  preparations,  will  serve  to  show,  that  at  the 
present  moment,  there  remains  scarcely  a  single  one  (rf^the 
many  associations  which  were  then  formed.  They  grew 
up  with  the  panic,  and  they  have  vanished  with  it.  It 
must  be  apparent,  then,  if  ever-ready  arms  are  necessary 
to  our  safety,  they  must  be  loged  in  hands  not  filled  vritb 
other  occupations,  but  responsible  to  the  public  for  effi- 
ciency and  dispatch.  In  other  words,  if  a  dis(day  of  force 
be  requisite  to  chain  down  the  spirit  of  insurrection,  or 
st(^  the  bloody  career  of  its  actual  march,  a  standing  army, 
which  will  leave  the  great  body  of  citizens  to  pursue  their 
favourite  occupations  of  peace,  in  perfect  security,  will  be 
the  loud  demand  of  the  community.  How  certainly  such 
a  permanent  association  of  armed  men^  first  fotmed  to  pre- 
serve the  relations  of  our  slavery,  wiU  ultimately  introduce 
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a  eiril  slavery  over  the  whole  land,  the  experience  of  other  The  1831 
nations,  and  the  warning  of  our  own  Constitution  will  most  g^^„ 
fearfully  answer.  I  know  it  has  been  frequently  said,  and  ^' 
with  some  it  is  a  favourite  idea,  that  the  more  cruel  the 
master,  the  more  subservient  will  be  the  slave.  This  precept 
is  abhorrent  tohumanity,and  isa  heresy  unsupported  by  the 
great  mass  of  historic  experience.  The  despair  of  indivi- 
duals cannot  last  forever;  neither  will  that  of  a  numerous 
people  inflicted  with  common  wrongs,  and  exchanging  a 
common  sympathy.  Rome  had  no  servile  wars,  till  her 
masters  had  outraged  every  feeling  of  justice  and  benevo- 
lence, and  made  their  slaves  drink  the  cup  of  unmitigated 
cruelty  to  its  last  drop ;  nor  had  she  any,  that  I  remember, 
after  the  first  Christian  prince  of  the  empire,  had  relaxed 
the  intolerable  degradations  of  that  unfortunate  class  of 
her  people. 

I  feel  and  acknowledge,  as  strongly  as  any  man  can,  the 
inexorable  necessity  of  keeping  our  slaves  in  a  state  of 
dependence  and  subservience  to  their  masters.  But  when 
shooting  becomes  necessary  to  prevent  insolence  and  dis- 
obedience, it  only  serves  to  show  the  want  of  proper 
domestic  rules,  but  it  will  never  supply  it;  and  never 
can  a  punishment  like  this  effect  any  other  purpose,  but  to 
produce  open  conflicts  or  secret  assassinations. 

In  adjusting  the  balance  of  this  delicate  subject,  let  it 
not  be  believed  that  the  great  and  imminent  danger,  is  in 
overloadidg  the  scale  of  humanity.  The  Court  must  pass 
through  Scylla  and  Charybdis ;  and  they  may  be  assured 
that  the  peril  of  shipwreck  is  not  avoided,  by  shunning 
with  distant  steerage,  the  whirlpool  of  Northern  fanaticism. 
That  of  the  South  is  equally  fatal.  It  may  not  be  00 
visibly  seen ;  but  it  is  as  deep,  as  wide,  and  as  dangerous. 

JHbnfecat,  for  the  prisoner. — 1.  Had  this  been  a  case  of 
homicide  committed  by  one  free  white  man  upon  another, 
occupying  the  same  station  in  society,  it  would  have  been 
clearly  a  case  of  justifiable  homicide ;  to  arrive  at  this 
conclusion,  it  is  merely  necessary  to  refer  to  the  facts  found 
by  the  special  verdict 

2.  If  this  would  be  the  case  between  equals,  let  us  next 
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P»R  1834.  consider  it  as  occurring  between  freemen  not  standing 
State  upon  an  equal  footing,  but  between  a  superior  and  an  in* 
Wax.  ferior,  a  master  and  his  apprentice,  or  between  persons 
one  of  whom  has  a  right  to  command  the  services  of  the 
other,  and  chastise  him  for  the  purpose  of  enforcing  obe- 
dience to  his  commands. 

The  distinction  in  cases  of  this  kind  seems  to  be  this : 
where  the  party  having  the  right  to  chastise  the  other,  uses 
no  unlawful  or  deadly  weapon  in  inflicting  the  chastise- 
ment, and  does  not  appear  to  aim  at  his  life,  there,  if  death 
ensues,  it  will  be  murder  or  manslaughter  according  to  the 
degree  of  violence  used.  Vide  Nailor's  case,  I  East,  P.  C. 
261.  277.  But  if  the  party  undertaking  to  chastise  or 
punish,  uses  a  weapon  likely  to  produce  death,  and  death 
ensues,  he  is  guilty  of  murder  if  he  slay  the  other.  Bevil, 
48.  74, 75,  76.  Or  if  he  be  slain  under  such  circumstances, 
the  slayer  is  excusable.     Vide  Nailor^s  case,  ubi  supra. 

3.  If  this  be  the  true  distinction  as  between  freemen, 
and  it  is  confidently  believed  to  be  so,  let  us  next  inquire 
what  difference  is  produced  by  the  circumstance  of  the 
slayer  being  a  slave,  and  the  party  slain  occupying  the 
relation  of  master. 

Slaves  seem  formerly  to  have  been  regarded  in  thi» 
state  as  mere  chattels,  and  not  only  the  master  or  owner, 
but  any  person  might  kill  them,  however  maliciously, 
without  subjecting  himself  in  the  case  of  the  master  or 
owner  to  any  penalty  whatever ;  and  in  the  case  of  a 
stranger,  to  no  other  than  a  civil  action  from  the  master 
to  recover  the  value  of  the  slave.  We  accordingly  find 
the  act  of  1741,  which  is  the  first  act  on  the  subject  of 
killing  slaves,  after  providing  a  remedy  for  the  owner  for 
the  loss  of  a  slave  killed  in  dispersing  an  unlawful  assembly 
of  slaves,  saves  to  the  owner  his  right  of  action  against  any 
one  killing  a  slave  contrary  to  the  provisions  of  that  act, 
evidently  regarding  it  as  no  offence  against  the  criminal 
law.  And  this  view  is  also  taken  by  Hall,  J.  in  State  v. 
Boon,  Tayl.  253,  in  which  he  held  that  killing  a  slave  was 
no  felony  at  common  law. 

The  first  action  of  the  legislature,  making  it  an  offence 
against  the  criminal  law,  was  in  1774,  when  by  an  act,  the 
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preamble  of  which  recites,  that  **  Whereas  doubts  have  >>'0'  188^ 
arisen  with  respect  to  the  punishment  proper  to  be  inflict-     State 
ed  upon  such  as  have  been  guilty  of  wilfully  and  mali-     w»t- 
ciously  kOling  slaves,"  it  is  enacted,  that  for  the  first  oflfenoe 
the  oflfender  shall  suflfer  tvrelve  months  imprisonment; 
and  for  the  second  shall  be  guilty  of  murder,  and  suffer 
death  without  benefit  of  clergy.    The  second  section 
provides  that  he  shall  pay  the  owner  of  such  slave,  on  the 
first  conviction,  such  sum  as  may  be  assessed  to  be  his 
value, — still  evidently  regarding  it  more  as  a  loss  of  pro- 
perty than  as  an  offence  against  the  criminal  law. 

Such  continued  the  law  until  the  year  1791,  when  the 
l^islature  seem  to  have  become  ashamed  of  their  pre- 
vious legislation  on  this  subject,  and  by  an  act,  the  pre- 
amble of  which  recites,  **  that  the  distinction  heretofore 
drawn  between  the  murder  of  a  white  person,  and  one  who 
is  equally  a  human  creature  but  merely  of  a  different  com- 
plexion, is  disgraceful  to  humanity  and  degrading  in  the 
highest  degree^  to  the  laws  of  a  free.  Christian  and  en- 
lightened country,''  the  same  punishment  is  imposed  for 
the  wilful  and  malicious  killing  of  a  slave,  as  for  that  of 
a  freeman.  It  is  true,  this  act,  owing  to  the  vague  and 
uncertain  terms  in  which  it  was  couched,  was  never  carried 
into  execution.  Still  it  is  evidence  of  the  change  of  opinion 
and  policy  which  had  taken  place  in  the  community  as  to 
this  unfortunate  class  of  beings,  at  that  day. 

Divers  other  acts  ameliorating  the  condition  of  slaves, 
removing  them  from  a  level  with  brutes  and  advancing 
them  more  nearly  to  a  level  with  the  whites,  were  passed 
between  that  time  and  the  year  1817 ;  still  it  will  be  found 
that  no  legislation  had  yet  made  or  attempted  to  make  any 
other  than  the  wilful  and  malicious  killing  of  slaves  in- 
dictable ;  accordingly  in  State  v.  Piver^  2  Hay.  79,  the 
prisoner  though  admitted  to  be  guilty  of  the  manslaughter 
of  a  slave  was  discharged,  the  Court  holding  that  no  pun- 
ishment was  affixed  by  law  to  that  oflfence.  And  the 
same  doctrine  is  recognised  by  Taylor,  C.  J«  in  State  v. 
Tacket,  1  Hawks,  217. 

In  the  year  1817,  however,  the  legislature  determining 
to  abolish  the  last  remnant  of  that  barbarous  and  inhuman 
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Jha.  1884.  tpiiit,  which  had  preyiously  characterifled  their  legisIatioDy 
BrAts  placed  the  killing  of  a  slave  od  the  same  footing,  under  like 
Wu.      circumstances^  with  the  killing  of  a  free  man. 

Our  Courts  too,  in  further  pursuance  of  this  liberal  and 
enlightened  spirits  in  1823,  {State  v.  Read,  2  Hawks,  454,) 
held  (contrary  to  the  opinion  of  one  of  its  members,  as 
delivered  in  State  v.  BooUf)  that  the  murder  of  a  slave 
was  indictable  at  common  law ;  and  still  further,  in  State  v. 
Hale,  2  Hawks,  582,  that  an  unprovoked  battery  committed 
by  a  free  man,  (not  being  the  master)  upon  a  slave  was  in- 
dictable. 

These  various  acts  both  legislative  and  judicial,  have 
been  adduced  for  the  purpose  of  showing,  that  however  a 
mistaken  policy  or  want  of  humanity  may  have  actuated 
the  proceedings  of  the  former  branch,  or  influenced  the 
decision  of  the  latter,  in  the  earlier  stages  of  our  society, 
these  feelings  and  opinions  no  longer  prevail ;  that  slaves 
are  no  longer  regarded  as  mere  brutes  or  chattels,  but  that 
they  are  now  viewed  both  in  the  eye  of  the  law  and  of 
society,  as  human  beings,  liable  to  be  operated  upon  by 
thesame  passions,  subject  to  the  same  infirmity,  and  under 
the  protection  of  the  same  laws  with  the  white  man.  If 
then  he  be  <(i  human  being,  and  that  he  is,  is  declared  (if  a 
judicial  decision  upon  this  point  be  required)  by  the  act  of 
1791 ;  by  JomiffroN  and  Tatix>r,  Judges,  in  State  y.  Boon  ; 
by  Henderson,  J.  in  State  v.  Read  ;  and  again  by  Tat« 
vssL,  C.  J,  in  State  v.  Hale  ;  if  he  be  a  human  being,  a  rea- 
sonable creature,  within  the  protection  of  the  law,  are  not 
the  same  rules  of  construction  to  be  applied  in  his  case,  in 
ascertaining  his  guilt  or  innocence  ?  Should  not  the  same 
allowance  be  made  for  the  infirmity  of  his  nature,  the  ope- 
ration of  his  passions,  the  excitement  of  his  feelings,  that  is 
made  in  the  case  of  a  white  man  ?  Kept  by  the  stern  poli- 
cy of  our  laws  in  a  state  of  ignorance,  rude  and  unculti- 
vated, without  any  of  the  aid  to  be  derived  from  education, 
or  the  mild  and  benign  principles  of  religion,  is  it  just,  is  it 
reasonable  to  require  him  to  exercise  a  greater  degree  c^ 
control  over  his  feelings  and  passions,  than  one  who  has  en- 
joyed all  these  advantages  ? 

But  it  is  said,  that  policy,  and  the  state  of  our  society, 
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reqaire  that  these  rules,  which  it  is  conceded,  will  and  Dko*  1834 
must  be  regarded  in  the  case  of  a  freeman,  should  be  laid      ^t^ti 
aside  when  a  slave  is  the  subject  of  their  operation.    I  ask     yj^' 
where  is  the  authority  which  authorises  such  a  conclu- 
sion  7  it  can  be  found  no  where.    So  long  as  he  is  admitted 
to  be  a  human  being,  and  endowed  with  the  same  faculties, 
he  must  be  treated  as  such,  is  liable  to  the  same  penalties, 
and  entitled  to  the  same  clemency  in  passing  upon  his 
oflfences  that  other  human  beings  are. 

That  his  passions  are  not  subject  to  be  aroused  by  the 
same  causes  and  circumstances,  which  would  arouse  those 
of  a  freeman,  is  freely  and  fully  conceded ;  but  to  say  that 
no  drcumstancef  however  aggravating,  no  injury ,  however 
great,  can  possibly,  or  ought  reasonably  to  arouse  or  inflame 
his  passsions,  is  requiring  what  the  sober  judgment  and 
unbiassed  reason  of  every  honest,  conscientious  man,  must 
tell  him  is  contrary  to  the  laws  of  nature,  and  what  no 
human  law,  however  rigorous  or  severe  in  its  enactments, 
can  possibly  effect.  All  law  should  be  founded  on  reason ; 
and  when  we  are  led  to  a  conclusion  so  utterly  absurd,  and 
80  manifestly  contradictory  to  reason,  it  is  time  that  we 
should  look  around,  and  at  least  suspect  that  we  have 
mistaken  the  meaning  of  a  law,  which  leads  us  to  such 
results. 

I  have  before  stated  (what  will  be  admitted  by  all,)  if 
this  homicide  had  been  committed  by  one  freeman  upon  ano- 
ther, each  of  whom  occupied  the  same  station  in  society, 
or  even  by  a  freeman  occupying  an  inferior  station  upon 
his  superior,  that  in  either  case  under  the  circumstances 
here  found,  the  slayer  would  have  been  justifiable ;  it  now 
remains  to  examine  what  difference  is  produced  by  the  fact 
of  the  slayer  being  a  slave,  and  the  slain  his  master. 

It  is  not  contended,  nor  is  it  necessary  to  contend,  that  * 
the  slave  should  be  placed  on  the  same  footing  with  the 
freeman,  and  that  the  same  rules  should  be  applied  to  him 
in  ascertaining  the  nature  and  grade  of  his  ofience,  that 
would  be  applied  to  the  fi'eeman.  This  would  be  contra- 
vening decisions  which  are  now  too  firmly  established  to 
be  shaken,  and  which  policy  alone  requires  should  be  ad- 
hered to.    But  it  is  urged  that  neither  policy,  nor  the  state 
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Pw'i8M>  of  our  society  requires  that  so  broad  and  invidious  a  dis- 
Statb      tinction  should  be  drawn  between  the  two  classes^  as  that 
Wux.      ^hich  would  go  to  establish  the  principle,  that  the  same 
act  which  would  in  the  case  of  a  freeman  be  declared  justi- 
fiable, or  excusable,  should,  in  that  of  a  slave,  be  held  the 
foulest  murder. 

It  is  believed,  however,  that  there  is  no  necessity  for  re- 
sorting to  either  of  these  two  extremes,  but  that  the  true 
rule  will  be  found  in  the  mean  between  them,  and  in  the  prin- 
ciples recognised  and  adopted  by  this  Court  in  Tadhei^z  case. 
Wherever  slavery  exists,  a  broad  and  acknowledged  dis- 
tinction must  be  marked  out  and  observed,  between  the 
slave  and  the  freeman;  and  many  acts  which  if  committed 
by  one  freeman  upon  another  would  not  mitigate  or  ex- 
tenuate a  homicide,  in  the  case  of  a  slave  will  have 
that  efEsci.  It  is  impossible,  as  is  said  in  that  case,  to  de- 
fine and  designate  these  acts,  each  case  must  depend  upon 
its  own  circumstances.  Menacing  or  provoking  language 
from  one  freeman  to  another,  will  not  justify  an  assault; 
but  such  provocation  given  by  a  slave  to  a  white  man,  will, 
it  is  said,  amount  to  a  justification.  Apply  this  rule  to  all 
other  offences ;  let  it  be  held  also,  that  what  in  the  case 
of  a  freeman  would  be  justifiable,  or  excusable  homicide, 
will  in  that  of  a  slave,  amount  to  manslaughter ;  and  what 
would  be  manslaughter  in  the  freeman,  is  murder  if  com- 
mitted by  a  slave ;  and  in  this  way,  it  is  believed,  a  sufli- 
ciently  broad  and  marked  distinction  will  be  drawn 
between  the  two  classes,  to  secure  the  dominion  of  the  one* 
and  the  subserviency  of  the  other,  and  at  the  same  time  to 
afibrd  to  the  slave  all  necessary  protection  against  acts  of 
lawless  violence  and  outrage.  Apply  this  rule  in  all  its 
severity  to  the  present  case ;  make  all  the  allowance  which 
can  be  asked  for  the  difference  in  the  condition  of  the  free- 
man and  slave,  and  then  make  the  smallest  grain  of  allow- 
ance for  the  weakness  of  human  nature,  and  it  is  impossible 
that  this  can  be  pronounced  to  be  more  than  a  case  of 
manslaughter. 

But  it  is  insisted,  that  the  deceased  did  nothing  more 
than  he  had  a  right  to  do,  used  no  other  means  than  such 
as  the  law  clothed  him  with ;  in  other  words,  that  he  stood 
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in  the  place  of  master  of  the  slave,  and  as  such  had  a&so-  VtaiBSL 
htte  power  and  authority  over  the  body  and  life  of  the  Stats 
prisoner,  and  that  the  exercise  of  that  authority  cannot  be  w«w 
called  in  question  by  any  earthly  tribunal.  If  such  be 
indeed  the  law,  it  must  follow  as  a  necessary  consequent, 
that  as  the  deceased  had  a  right  to  resort  to  whatever 
means  his  fancy  or  passion  might  dictate  in  the  infliction 
of  his  chastisement,  the  prisoner  had  no  right  to  raise  an 
arm  in  self-defence,  and  therefore  the  offence  being  com- 
mitted by  him  in  the  deliberate  prosecution  of  an  unlaw- 
ful act,  it  must  be  murder.  If  such  be  the  law,  ab- 
ject and  degraded  indeed  is  the  condition  of  the  slave, 
and  fearful  must  be  the  punishment  reserved  by  another 
and  an  unerring  tribunal,  to  be  inflicted  upon  such  as  avail 
themselves  of  their  fancied  immunity  here,  to  trifle  and 
tamper  with  the  lives  of  those  whom  our  laws  have  placed 
in  a  state  of  such  utter  and  abject  subjection.  But  if  such 
be  the  law,  how  could  it  ever  happen,  that  a  master 
should  even  be  put  upon  his  trial,  for 'the  murder  of  his 
slave,  however  deliberate,  wilful,  or  malicious  the  act  may 
have  been  ?  yet  there  certainly  have  been  many  instances 
of  masters  being  tried  for  the  murder  of  their  slaves. 

The  position  here  contended  for,  is  founded  on  the 
expressions  used  in  the  opinion  of  the  Court,  in  the 
Slate  V.  Marnif  2  Dev.  263 ;  expressions  strong,  certainly, 
and  apparently  unequivocal  in  their  import,  but  which  I 
cannot  but  believe  have  been  misunderstood  in  their  appli- 
cation, if  carried  to  the  extent  which  is  now  contended 
for.  It  is  to  be  observed,  that  the  only  question  then 
before  the  Court,  was  as  to  the  liability  of  the  master  to 
answer  criminaUy  for  a  battery  committed  on  his  slave, 
and  this  is  all  which  was  intended  to  be  decided.  The 
language  used  is  certainly  sufficiently  strong  to  convey 
the  idea  that  the  master  has  complete,  absolute,  and  un- 
controlled authority  over  his  slave,  but  these  expressions 
were  used  with  reference  to  the  matter  then  before  the 
Court,  besides  being  afterwards  qualified  by  the  words 
**  except  so  far  as  its  exercise  is  forbidden  by  statute ;'' 
and  the  killing  of  a  slave  is  clearly  forbidden,  except 
where  he  ofS&n  renUance  to  his  master,  or  where  death 
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P»o.i834.  occurs  in   the  infliction  of  OKxlerate  connection.      But 
^TATi     without  the  aid  of  statutory  provisions,  it  cannot  be 

Will,  conceded,  that  the  position  here  taken  is  correct.  If 
the  Court  intended,  as  it  is  believed  they  did,  to  say 
that  the  master  possessed  full  and  complete  power  and 
authority  to  secure  the  services  and  insure  the  obedience 
of  the  slave,  this  is  admitted :  but  if  this  power  and 
authority  were  held  to  extend  so  far  as  to  take  the  life 
of  the  slave,  or  even  to  place  it  in  jeopardy,  except  in  the 
cases  before  mentioned,  it  is  submitted,  that  no  such 
power  is  necessary,  or  ought  to  be  granted  to  the  master  ; 
that  no  such  authority  is  conferred  by  any  legislative 
enactment  or  judicial  determination;  but  that  all  our 
modem  legislation  and  adjudication  previously  to  the 
case  of  State  v.  Mann,  have  had  a  directly  contrary  ten- 
dency. 

The  counsel  then  directed  the  attention  of  the  Court  to 
the  following  cases :  State  v.  Boon,  Taylor,  258.  State 
V.  Weaver,  2  Hay.  54.  State  y.  Read,  2  Hawks,  455. 
State  V.  Hale,  2  Hawks,  582.  In  this  last  case,  Taylor, 
C.  J.,  recognises  the  master's  complete  authority  for  all 
purposes  necessary  to  enforce  the  obedience  of  the  slave, 
and  says  that  the  law  will  not  lightly  interfere  with 
the  relation  thus  established.  But  if  a  case  be  brought 
before  the  Court  in  which  this  authority  of  the  master 
has  been  exceeded  and  his  power  abused,  then,  it  is  con- 
tended, the  Court  must  interfere,  and  inquire  into  the  cir- 
cumstances, and  this  inquiry  must  arise,  whenever  the 
attempt  to  exercise  this  authority  unfortunately  terminates 
in  the  death  of  either  the  master  or  slave. 

If  the  master  has  no  right,  then,  to  take  the  life  of  his 
slave,  except  when  he  resists  him  by  force,  or  when  the 
death  takes  place  while  the  usual  punishment  is  inflicting, 
it  is  conceived,  that  until  the  occasion  occurs  which  calls 
for  the  exercise  of  this  extreme  power — ^until  the  necessity 
actually  exists — the  master  or  person  representing  him  has 
no  right  to  resort  to  means,  or  to  use  weapons  likely  to 
produce  death,  and  the  very  moment  he  does  so,  he  is 
guilty  of  an  abuse  of  his  power,  and  if  he  slays  the  slave 
under  these  circumstances,  he  is  guilty  of  murder.  While 
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on  the  other  hand,  the  laws  of  nature  and  reaMm  mast  DW'  1831 
permit  the  slave  under  like  circumstances  to  use  and     Stats 
call  into  action  the  common  instinct  of  self-presenrationy     ^^, 
or  at  leasts  if  he  does  resort  to  it,  they  will  not,  cannot, 
esteem  him  a  murdererf  if  he  unfortunately  slays  his 
oppresser,  in  obeying  the  impulse  of  nature,  which  ist 
in  this  instance,  too  strong  to   be  repressed  by  any  re* 
straints  which  the  laws  of  man  can  impose. 

/.  R*  /.  Danidt  Attorney-General. — The  Court  is  called 
upon  to  determine  whether  the  facts  set  forth  by  the  spe- 
cial verdict  in  this  case  be  murder  or  manslaughter. 

It  will  be  necessary  to  consider  the  relation  of  master  and 
slave,  in  this  state ;  the  rights  and  dominion  of  the  one,  and 
the  duty  and  submission  of  the  other.  What  right  and 
dominion  then,  by  the  lawtf  of  North  Carolina,  does  the 
master  possess  over  the  slave  7 

It  is  conceded  that  the  master  has  no  right  to  take  the 
life  of  the  slave  under  such  circumstances,  as  would  indi- 
cate that  malice  essential  to  murder,  or  a  felonious  intent 
Subject  to  this  restriction,  I  hold  that  his  authority  is  abso- 
lute and  uncontrolled.  In  establishing  this  position,  it  will 
be  necessary  to  consider  what  was  the  state  or  condition  of 
slavery  when  first  introduced  among  us,  and  the  regula- 
tions to  which  it  has  been  since  subjected. 

Slavery  in  some  sort  or  other,  has  existed  in  many  por- 
tions of  the  habitable  globe  from  an  early  period  of  the 
world,  to  the  present  day.  It  has  been  remarked, "  That 
the  world  when  best  peopled,  was  not  a  world  of  free- 
men, but  of  slaves."  It  existed  among  the  favoured  chil- 
dren of  Israel,  in  Egypt,  Assyria,  and  Babylon;  also  in 
Greece  and  Rome.  The  boors  of  Denmark,  the  traals  of 
Sweden,  and  the  serfs  of  Russia,  have  presented  specimens 
erf*  slavery  in  those  countries  respectively.  The  villains  of 
England  were  in  many  respects  in  the  condition  of  slaves. 
In  some  countries,  it  has  existed  in  the  most  absolute  and 
despotic  form ;  such  is  the  state  of  slavery  in  Africa. 

In  1620,  a  Dutch  ship,  availing  herself  of  that  freedom 
of  commerce,  then  but  just  extended  to  the  colony  of  Vir- 
ginia, brought  to  Jamestown,  and  sold  as  slaves  twenty 

Vol.  I.  20 
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Dw.1834.  Africaiur.  In  1624,  the  govemment  of  the  colony  deTc^ved 
Stats  npoa  the  Kingy  (James  Ist.)  who,  it  is  said,  as  well  as 
Wall.  Queen  Elizabeth  before,  and  Charles  Ist,  and  2nd,  and 
William  3rd,  afterwards,  encouraged  the  African  slave 
trade,  by  chartering  companies  to  carry  it  on ;  while  the 
governors  of  the  colonies  were  forbidden  to  sanction  any 
law  against  the  introduction  of  slavery.  Thus  slavery 
was  first  introduced  into  this  country,  and,  as  I  apprehend, 
the  legal  foundation  laid  of  our  right  to  slave  property. 

From  the  origin  of  slavery,  it  was  probably  absolute 
when  first  introduced.  The  slave  trader  acquired  from  the 
slave  holder  in  Africa,  that  absolute  authority  and  domin- 
ion which  he  possessed,  and  transferred  the  same  to  the 
colonial  purchaser. 

But  if  the  opinion  of  Taylor,  Judge,  in  the  case  of  the 
State  V.  Boon,  Tay.  Rep.  246,  and  of  Taylor  and  Henber- 
soN,  in  the  case  of  the  StcUe  v.  Read,  2  Hawks,  454,  be 
correct,  absolute  slavery  has  never  existed  in  this  state,  in- 
deed could  not.  In  the  case  of  the  State  v.  Boon,  Taylor, 
Judge,  used  the  following  language :  "  I  cannot  yield  my 
assent  to  the  proposition,  that  a  new  felony  is  created  by 
the  act  of  1791,  or  that  any  olSence  is  created,  which  did 
not  antecedently  exist.  For  the  killing  of  a  slave,  if  at- 
tended with  those  circumstances  which  constitute  murder, 
amounts  to  that  crime  in  my  judgment,  as  much  as  the 
killing  of  a  freeman.  What  is  the  definition  of  murder? 
The  unlawful  killing  of  a  reasonable  being,  within  the 
peace  of  the  state,  with  malice  aforethought."  The  rea- 
soning in  the  case  of  the  State  v.  Read,  is  substantially  the 
same. 

I  must  here  remark,  that  the  definition  of  murder  relied 
upon  by  the  learned  Judge  to  sustain  his  position,  is  taken 
from  the  laws  of  a  country,  where  slavery,  as  with  us,  is 
unknown,  and  where,  it  is  said,  it  cannot  exist.  The  rea- 
sonable being  within  the  peace,  to  whom  it  was  intended 
to  apply,  was  a  subject  of  the  king.  There  were  no  others 
to  whom  it  could  apply.  It  has  been  made  to  apply,  it 
is  true,  to  the  killing  of  a  villain,  as  well  by  his  lord,  as 
by  another ;  but  a  villain  was  regarded  as  a  subject  of  the 
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crown ;  and  though  the  lord  had  an  interest  inhisserviceSi  Pro.  1834. 
yet  for  many  purposes  he  was  a  freeman.  Orktm 

Although  the  law  in  its  present  advanced  state  of  hu-  "Wuj^ 
manity  and  religion,  has  thrown  the  mantle  of  its  protec- 
tion around  the  life  of  the  slave,  as  well  against  the  wan- 
ton and  unprovoked  cruelty  of  the  master,  as  of  the  stran- 
ger, with  additional  protection  against  the  latter,  yet  he  is 
regarded  as  property;  may  be  the  subject  of  traffic ;  will 
pass  under  the  description,  goods  and  chattels  ;  and  is  lia- 
ble to  be  sold  by  virtue  of  an  execution  against  the  master. 
Is  it  improbable  then,  that  a  slave  acquired  by  transfer 
from  him,  who  it  cannot  be  doubted,  was  possessed  of  ab- 
solute authority,  and  at  a  time  when  the  African  slave 
trade  was  stimulating  the  cupidity  of  the  nations  of  Europe, 
was  regarded  in  the  light  of  property,  rather  than  as  a 
human  being,  entitled  to  the  benefit  and  protection  of  the 
law? 

If  it  be  insisted  that  our  Courts  of  justice  are  bound  to 
apply  the  principles  of  the  common  law  to  the  killing  of  a 
^lave  by  his  master,  independent  of  any  legislative  enact- 
ment, is  there  any  reason  why  they  should  not  be  applied 
to  him,  as  a  human  being,  under  the  protection  of  the  law, 
in  a  question  of  property  ?  But  to  insist  upon  such  an  ap- 
plication of  the  principles  of  the  common  law,  would  be  to 
annihilate  all  right  to  this  species  of  property.  For  although 
it  was  adjudged  in  the  fifth  year  of  William  and  Mary, 
that  trover  would  lie  at  common  law  for  a  negro  boy,  yet 
in  the  case  of  Chamberlain  v.  Harvey ^  Ld.  Raym.  47,  and 
Smith  V.  Govldy  lb.  1274,  and  Salk.  666,  it  was  determin- 
ed it  would  not,  on  the  ground  that  one  could  not  have 
such  property  in  a  negro,  as  to  maintain  this  action. 

It  is  true,  that  absolute  slavery  is  inconsistent  with  the 
moral  law;  and  if  it  were  impossible  for  municipal  regula- 
tions authoritatively  to  enjoin,  or  tolerate,  anything  not 
sanctioned  by  the  principles  of  morality,  that  would  be  a 
conclusive  argument  against  its  introduction.  It  is  desira- 
ble, however,  that  the  laws  of  political  societies,  should,  as 
far  as  can  be,  conform  to  the  moral  law,  but  some  must,  in 
the  nature  of  things,  rest  for  their  justification,  or  excuse, 
in  principles  of  policy.    Many  municipal  regulations  are 
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Pip*  1834.  arbitrary  in  reference  to  the  natural  or  moral  law,  and 
St4tb  adopted  with  a  view  to  the  great  ends  for  which  civil 
Will,  government  was  instituted.  Writers  differ  as  to  the  foun- 
dation of  the  right  of  property,  to  the  extent  to  which  it  is 
allowed  in  civilised  communities^  even  in  relation  to  inani- 
mate objects ;  some  referring  it  to  the  law  of  nature,  others 
to  the  law  of  society. 

In  the  case  of  the  State  v.  Boon,  the  contrary  opinion  to 
that  of  Tatxx>r,  Judge,  is  maintained  with  great  ability  and 
force  of  argument,  by  Judge  Hall,  a  man  conspicuous  for 
hisiiumanity,  and  the  benevolence  of  his  disposition. 

The  position  that  slavery  as  at  first  introduced  among 
us,  was  absolute,  derives  additional  strength  fix>m  the 
legislation  of  the  country.  In  1774,  the  legislature  passed 
an  act  for  the  purpose  of  removing  the  doubts  then  enter- 
tained as  to  the  punishment  proper  to  be  inflicted,  for 
wilfully  and  maliciously  killing  slaves,  and  prescribes  for 
the  first  ofience  of  the  kind,  twelve  months  imprisonment, 
and  for  the  second,  death,  as  in  case  murder.  Iredell's 
Rev.  1715  to  1789,  p.  274.  Judge  Hall,  in  his  opinion  in 
the  case  of  the  State  v.  Boon,  remarked,  "  what  the  powers 
of  a  master  were  over  his  slave  prior  to  the  year  1774, 
have  not  been  defined.  I  have  not  heard  that  any  con- 
victions and  capital  punishments  took  place  before  that 
period  for  the  killing  of  negroes."  In  1741,  an  act  was 
passed,  making  it  death  for  slaves  conspiring  to  rebel,  or 
make  insurrection,  or  murder  any  person,  and  providing  a 
Court  of  three  Justices  and  four  freeholders,  to  try  such 
ofifences  in  a  summary  way,  and  without  the  intervention 
of  a  jury ;  and  in  sec.  55,  of  the  same  act,  it  is  provided, 
that  nothing  therein  contained,  shall  be  construed,  deemed, 
or  taken,  to  defeat  or  bar  the  action  of  any  person  or  per- 
sons, whose  slave  or  slaves  shall  be  killed  by  any  other 
person  whatever,  contrary  to  the  true  intent  and  meaning 
of  this  act.  lb.  94  and  95.  From  the  provision  of  the 
above  acts  of  assembly,  it  appears  that  a  wide  distinction 
was  recognised  between  the  life  of  a  white  man  and  slave, 
previous  to  the  year  1774 ;  and  that  an  action  could  be 
maintained  previous  to  the  year  1741,  by  the  owner  against 
a  person  for  killing  his  slave ;  for  the  object  of  sec.  55,  was 
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to  guard  against  such  a  construction  of  a  previous  section,  !>»•  1834. 
as  would  bar  or  take  away  the  action  for  damages  which  Statb 
previously  existed.  Now  when  it  is  recollected,  that  ac-  ^*' 
cording  to  the  common  law  of  England,  when  a  felony  is 
committed,  the  civil  remedy  is  merged  in  the  felony,  and 
never  otherwise  settled  in  this  state,  until  within  a  few 
years,  in  the  case  of  White  v.  Forty  3  Hawks,  251,  the 
inference  is  strong,  if  not  irresistible,  that  the  killing  of  a 
slave  was  not  felony,  until  it  was  made  so  for  the  second 
offence  by  the  act  of  1774.  It  is  also  remarkable,  that  the 
act  of  1774,  takes  care  to  recognise  and  enforce  the  civil 
remedy  for  damages  for  the  first  killing  only,  and  not  for 
the  second.  Why  not  for  killing  the  second  slave,  as  well 
as  for  the  first  7  The  injury  to  his  owner  was  as  great  as 
to  the  owner  of  the  first.  It  must  have  been,  because  the 
second  killing  was  made  felony,  and  the  civil  remedy  was 
merged  in  the  felony,  according  to  the  principles  of  the 
common  law,  wlflch,  in  this  respect,  the  legislature  did  not 
think  proper  to  alter. 

The  act  of  1791,  Rev.  ch.  335,  sec.  3,  complains  of  the 
act  of  1774,  as  being  disgraceful  to  humanity,  and  enacts, 
'^That  if  any  person  shall  hereafter  be  guilty  of  wilfully 
and  maliciously  killing  a  slave,  such  ofiender  shall  upon  the 
first  conviction  thereof,  be  adjudged  guilty  of  murder,  and 
shall  suffer  the  same  punishment  as  if  he  had  killed  a  free- 
man ;  Provided  always^  that  this  act  shall  not  extend  to 
any  person  killing  a  slave  outlawed  by  virtue  of  any  act 
of  assembly  of  this  state,  or  of  any  slave  in  the  act  of  re- 
sistance to  his  lawful  owner  or  master,  or  to  any  slave 
dying  under  moderate  correction.''  It  was  the  intention 
of  the  legislature  in  passing  this  act,  to  punish  the  mali- 
cious killing  of  a  slave,  with  death;  but  such  was  its 
phraseology,  that  when  the  principles  of  the  criminal  law 
were  applied  to  it,  it  failed  of  its  object.  The  act  speaks 
of  the  wUfvl  and  malicious  killing  of  a  slave,  and  did  not 
therefore  embrace  a  case  of  manslaughter,  that  ofifence  not 
being  attended  with  malice.  State  v.  Piuer,  2  Hay.  79. 
State  V.  Tacketf  1  Hawks,  210.  And  when  the  killing  was 
wilful  and  malicious,  by  prescribing  such  punishment  as 
was  inflicted  for  killing  a  freeman,  such  doubts  arose,  as 
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Dn.  1834.  would  DOt  Warrant  the  punishment  of  death.  For  the  kill- 
Statb  ing  of  a  freeman,  might  be  either  murder  or  manslaughter. 
Will,  being  attended  with  different  punishments.  Besides,  when 
a  new  felony  is  created,  the  benefit  of  clergy  is  incident, 
unless  it  be  expressly  taken  away.  The  proviso  contained 
in  the  act,  excepts  among  other  cases,  that  of  the  lawful 
owner  or  master,  killing  his  slave  in  the  act  of  resistance. 
Now  this  proviso  upon  principles  of  sound  construction 
confers  no  new  power  or  authority  upon  the  master,  but 
is  a  legislative  recognition  and  reservation  of  a  portion  <^ 
that,  which  he  before  possessed  over  his  slave ;  affording 
another  strong  proof,  that  the  killing  of  a  slave,  was  not 
then  regarded  as  felony  at  common  law ;  for  upon  princi- 
ples of  the  common  law,  the  killing  of  a  slave  in  the  act  of 
resistance,  might  be  felony. 

In  the  year  1801,  Rev.  ch>  585,  the  legislature  passed 
another  act,  more  guarded  in  its  phraseology,  and  certain 
in  its  import ;  whereby  the  offence  of  murdering  a  slave, 
is  expressly  ousted  of  clergy.  This  act  however,  still  left 
unprovided  for  as  before,  the  killing  of  a  slave  under  such 
circumstances  as  amounted  to  manslaughter.  In  1817, 
Rev.  ch.  949,  the  legislature  passed  an  act  supplying  the 
omission.  That  act  declares,  that  "  the  offence  of  killing 
a  slave  shall  hereafter  be  denominated  and  considered 
homicide,  and  shall  partake  of  the  same  degree  of  guilt 
when  accompanied  with  the  like  circumstances,  that  homi- 
cide now  does  at  common  law."  This  act  it  is  conceived 
embraces  all  the  protection  which  the  laws  of  North  Car- 
olina afibrd  to  a  slave,  against  his  owner  or  master.  In 
regard  to  strangers  it  is  otherwise.  There  the  principles 
of  law,  may  and  do  combine  with  the  principles  of  human- 
ity, and  of  policy,  to  afford  him  other  and  further  protec- 
tion.    State  V.  Hall,  2  Hawks,  582. 

From  the  several  acts  of  the  legislature  referred  to,  the 
inference  is  strong,  if  not  conclusive,  that  the  killing  of  a 
slave  was  not  felony  in  this  state,  until  it  was  declared  so 
to  be  by  the  acts  of  1774  and  1791,  for  if  it  was  so  regard- 
ed before  the  act  of  1774,  the  object  of  the  act  of  1791, 
could  have  been  better  accomplished  by  the  simple  repeal 
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oi  that  of  1774 ;  nor  would  there  have  been  any  necessity  Dbc.  1834. 
for  the  act  of  1817.  Btatk 

If  the  killing  of  a  slave  was  felony  in  this  state  before  ^' 
the  acts  of  1774  and  1791,  how  did  the  Court  come  to  the 
conclusion  in  the  case  of  the  State  v.  BooUf  that  no  judg- 
ment could  be  pronounced ;  and  in  the  case  of  the  State  v. 
Piver,  that  the  defendant  could  not  be  convitsted  of  the 
oflence  of  manslaughter,  for  killing  a  slave  ? 

If  the  view  which  I  have  presented  be  correct,  the 
authority  of  the  master  is  uncontrolled,  except  by  the  act 
of  1817.  This  proposition,  in  reference  to  the  slave,  is,  I 
admit,  a  harsh  one,  and  it  is  far  from  being  grateful  to  my 
feelings  to  maintain  it ;  but  I  am  feebly  endeavouring  to 
ascertain,  from  the  best  lights  in  my  reach,  what  the  law 
is,  in  a  highly  delicate  and  important  matter,  involving 
extensively  the  best  interests  of  society,  and  must  indulge 
a  freedom  of  inquiry,  becoming  the  occasion.  The  posi- 
tion contended  for  is,  however,  in  strict  accordance  with 
the  case  of  the  State  v.  Mann, 

If  such  be  the  extent  of  the  authority  and  dominion  of 
the  master  over  the  slave,  the  duty  and  submission  of  the 
latter,  must  be  co-extensive.  For  if  the  law  confers  rights 
on  the  master,  it  will  enjoin  submission  to  those  rights,  as 
a  duty  on  the  part  of  the  slave.  It  is  no  part  of  my  pro- 
position, nor  was  it  any  part  of  that  of  the  Court,  in  the 
case  of  the  State  v.  Mann,  that  the  master  has  absolute 
and  uncontrolled  authority  over  the  life  of  the  slave.  It  is 
distinctly  conceded  by  me,  and  as  I  conceive  by  the  Court 
in  the  above  case,  (for  the  protection  of  the  statute  law  is 
expressly  adverted  to,)  that  the  life  of  the  slave  is  protect- 
ed against  the  wanton  and  unprovoked  cruelty  of  the 
master,  as  well  as  the  stranger ;  or  against  such  killing,  as 
upon  principles  of  the  common  law,  would  amount  to 
murder,  or  manslaughter. 

Assuming  for  the  present,  that  the  deceased  was  the 
master  of  the  slave  Will,  let  us  inquire  whether  the  facts 
set  forth  in  the  special  verdict,  constitute  murder,  or  man- 
slaughter. 

If  it  be  true,  that  the  authority  and  dominion  of  the 
master  over  the  slave,  except  so  far  as  to  protect  his  life 
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l>'n.i9M*  (rom  such  destruction  as  would  amount  to  murderi  or 
Statk  manslaughter,  it  will  follow  that  the  killing  under  the  cir- 
WiLb  cumstances  set  forth  in  the  special  verdict,  will  be  murder. 
It  is  a  well-settled  principle  of  criminal  law,  that  every 
homicide  is  deemed  to  be  murder,  unless  circumstances 
are  shown,  which  will  extenuate  it  to  manslaughter,  excuse 
or  justify  it.  It  is  not  contended  on  the  part  of  the  pri- 
soner, that  this  is  a  case  of  excusable  or  justifiable  homi- 
cide ;  but  it  is  insisted,  that  it  is  manslaughter  only.  Now 
to  extenuate  a  homicide  to  manslaughter,  there  must  be  a 
legal  provocation.  It  is  insisted  that  the  shooting,  and 
subsequent  pursuit  and  seizure,  by  the  deceased,  amounted 
to  such  provocation.  I  deny  the  position.  What  is  suffi- 
cient or  legal  provocation  ?  It  must  be  such  as  is  calcu- 
lated to  excite  the  passions  to  such  a  pitch,  as  to  destroy 
the  free  exercise  of  reason,  so  that  the  act  of  killing,  can 
be  fairly  ascribed  to  passion,  and  not  to  the  malignity  of 
the  heart.  I  contend  however,  that  nothing  which  the 
law  recognises  and  tolerates  as  a  right,  can  amount  to 
such  provocation.  It  must  be  what  the  law  forbids  either 
as  an  ofifence  or  civil  injury.  No  matter  how  repugnant 
_  to  the  principles  of  the  moral  law,  or  the  precepts  of 

Christianity,  may  be  a  right  which  the  municipal  law 
recognises,  yet  those  towards  whom  its  exercise  is  per- 
mitted, must  submit  to  it.  It  must  be  so,  or  the  law 
would  be  inconsistent  with  itself;  it  would  deny  the  en- 
joyment of  a  right,  at  the  same  time  that  it  authorises  its 
exercise.  If  the  master's  authority  be  what  I  contend  it 
is,  and  the  case  of  the  Slate  v.  Mann  has  any  foundation 
in  law,  the  conduct  of  the  deceased  towards  the  prisoner, 
was  in  nowise  forbidden  by  law,  and  could  not  therefore, 
constitute  a  legal  provocation^  to  extenuate  the  homicide 
to  manslaughter.  One  of  the  cases  put  by  one  of  the 
counsel  for  the  prisoner,  afibrds  an  apt  illustration  of  the 
position  here  contended  for.  He  says,  "If  an  apprentice 
being  under  a  lawful  correction,  shall  resist  and  slay  his 
master,  it  is  murder  and  not  manslaughter,  because  the 
law  cannot  admit  that  he  was  provoked." 

I  do  not  insist  that  the  slave  is  bound  to  submit  to  every 
attempt  of  violence  on  the  part  of  the  master.    It  has 
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already  been  conceded,  that  the  life  of  the  slave  is  under  Dw.  1834. 
the  protection  of  the  law.      If,  therefore,  the  master  at-     ^tati 
tempt  to  take  the  life  of  the  slave,  in  a  wanton  or  cruel,     «J^ 
unjustifiable  or  inexcusable  manner,  the  slave  may  resist 
the  attempt,  even  unto  death,  upon  the  principle  of  self* 
defence.    For  as  the  law  protects  the  life  of  the  slave,  it 
will  permit  the  use  of  his  faculties  to  prevent  unlawful    ' 
destruction,  no  matter  by  whom  assailed.  If  the  necessity 
to  slay  the  assailant,  being  his  master,  in  order  to  protect 
his  own  life,  has  ceased,  and  he  kills  without  such  neces- 
sity, it  will  be  murder.  For  if  the  act  be  committed  under 
the  influence  of  passion,  roused  by  the  exercise  of  a  right 
recognised  by  law,  it  cannot  be  referred  to  a  sufficient  or 
legal  provocation^  so  as  to  extenuate  it  from  murder  to 
manslaughter,  any  more  than  the  act  of  the  apprentice 
slaying  his  master  while  under  a  lawful  correction. 

These  positions  flow  from  the  principles  of  law,  upon 
which  the  decision  in  the  case  of  the  State  v.  itfann, 
are  based,  and  are  in  strict  conformity  with  that  protec- 
tion designed  to  be  extended  to  the  slave,  and  the  autho- 
rity and  dominion  of  the  master.  To  make  this  case,  or 
any  other  where  a  slave  kills  his  master,  or  owner,  man- 
slaughter, would  add  nothing  to  the  security  of  the  slave ; 
for  the  idea  of  protection  or  self-preservation  does  not 
enter  into  the  offence  of  manslaughter ;  it  proceeds  from 
passion. 

But  it  may  be  supposed,  that  if  some  indulgence  is 
not  extended  to  the  passions  of  the  slave,  an  impossibility 
will  be  required  of  him — that  to  which  human  nature 
cannot  submit.  In  judging  of  the  capability  of  the  slave 
to  submit  to  correction,  or  the  exercise  of  authority,  even 
under  circumstances  of  violence  and  indignity,  we  must 
not  make  ourselves  the  standard.  If  so,  we  should  regard 
that  privation  of  natural  freedom,  which  belongs  to  a  state 
of  slavery,  at  least  as  a  sufficient  provocation  to  extenu- 
ate a  homicide  to  manslaughter ;  for  to  a  freeman,  the  idea 
of  slavery  is  more  intolerable  than  that  of  death.  But  in 
general,  one  who  is  born  and  nurtured  in  slavery,  is  con- 
tented with  his  condition ;  and  instances  not  rare,  where 
slavery  is  preferred  to  freedom.    When  under  the  pun- 
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^^li^  ishment  of  the  maBter,  we  seldom  discover  more  thao 
^^'^  the  writhings  of  bodily  pain,  and  passive  submissbn*  The 
WiLu  truth  is,  the  slave  being  taught  to  believe  that  he  is  the 
property  of  his  master^  and  that  submission  to  his  will  is 
commendable^  feels  no  degradation  or  sentiment  of  indig* 
nity  common  to  the  breast  of  a  white  man,  under  the 
severest  chastisement.  He  knows  that  such  belongs  to  Us 
lot  or  condition.  To  withhold  from  a  slave,  therefore, 
who  has  slain  his  master,  that  extenuation  due  to  the  pas- 
sions of  a  white  man,  would  not  be  too  much  for  human 
nature  inured  to  slavery,  to  submit  to;  and  while  it 
would  detract  nothing  from  the  security  of  the  slave,  it 
would  add  to  that  of  the  master.  The  principle  of  self- 
interest  in  the  master,  humane  and  moral  considerations, 
public  opinion,  the  punishment  which  the  law  inflicts  for 
the  felonious  or  malicious  killing  of  a  slave,  would  impose 
restraints  for  his  protection,  while  the  master  would  be 
secured  against  the  passions  of  the  slave. 

But  if  our  Courts  of  justice  should  assume  the  front 
rank  in  the  humane  and  benevolent  work  of  advancing  the 
slave  in  the  scale  of  moral  beings,  instead  of  leaving  thUt 
task  to  the  legislature,  by  declaring  that,  what  in  the  case 
of  the  State  v.  Mann,  was  held  to  be  not  even  an  assault 
in  law,  shall,  when  made  the  pretext  by  a  slave  to  kill  his 
master,  extenuate  the  killing  to  manslaughter,  it  behooves 
us  to  pause  and  reflect  upon  the  probable  consequences. 
If,  instead  of  knowing  that  the  authority  of  his  master  is 
unlimited,  except  by  those  restraints  for  the  protection  of 
his  life,  he  is  given  to  understand  that  it  is  abridged  still 
further,  and  that  for  violence  inflicted  by  the  master,  with 
any  weapon  calculated  to  produce  death,  be  it  a  gun, 
rod,  or  cane,  he  may  wreak  his  vengeance  without  in- 
curring the  punishment  of  death,  what  will  be  its  ten- 
dency ?  It  will  increase  the  importance  of  the  slave,  and 
beget  a  spirit  of  insubordination,  the  most  dangerous  to 
the  peace  and  safety  of  the  community.  Begin  the  humane 
work  of  advancing  them  in  the  scale  of  moral  beings,  and 
it  may  be  discovered,  when  too  late,  that  such  policy  must 
result  in  the  destruction  of  the  rest  of  society,  or  of  the 
slave  population.    They  would  become  discontented ;  one 
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privilege  or  indulgence  would  beget  desires  for  another,  Thn.  iAl 
until  nothing  short  of  absolute  emancipation  would  satisfy.     Stati 
It  must  then  be  had,  or  an  alternative  the  most  shocking     ^^ 
to  humanity  would  then  be  resorted  to. 

I  have  supposed  the  deceased,  who  was  an  overseer, 
to  stand  in  the  relation  of  master  to  the  prisoner.  That 
is  the  light  in  which  he  must  be  considered.  It  is  compe- 
tent for  the  owner  of  the  slave,  to  delegate  that  authority 
and  dominion  to  another,  which  he  himself  possesses — the 
slave  has  no  will  in  the  matter.  According  to  the  under- 
standing of  the  country,  the  employment  of  an  overseer, 
is  an  investment  by  the  owner,  of  that  authority,  which  he 
possesses,  with  a  view  to  the  accomplishment  of  the  object 
of  his  employment.  The  overseer  is  regarded  as  the  mas- 
ter, in  the  absence  of  the  owner,  for  all  purposes  of  autho- 
rity and  obedience.  In  the  case  of  the  State  v.  Mann,  it 
was  held,  that  the  hirer  is  clothed  with  the  authority  of 
master,  for  the  term  of  hiring,  in  order  to  the  enjoyment 
of  that  interest,  w|uch  he  has  in  the  services  of  the  slave. 
There  is  the  same  necessity  for  such  authority  in  the  over- 
seer, to  secui^  the  services  of  the  slave  to  the  master. 

Gaston,  Judge,  after  stating  the  case,  proceeded. — This 
question  has  been  argued  with  great  ability  and  zeal.  It 
has  been  considered  by  us  with  all  that  solicitude  which 
its  grave  character,  and  the  important  interests  which  it 
involves,  so  imperatively  demanded,  and  it  now  remains 
for  us  to  pronounce  the  result  to  which  our  ^deliberations 
have  conducted  us. 

The  crime  charged  is  that  of  murder  at  common  law. 
By  that  law,  murder  is  described  to  be,  **  when  a  person  of 
sound  mind  and  discretion,  killeth  any  reasonable  creature 
in  being,  with  malice  aforethought  ;*'  and  the  inquiry  in 
this  case,  is,  whether  upon  the  facts  found,  the  law  adjudges 
that  the  killing  was  committed  with  malice  aforethought* 
If  it  so  adjudge,  then  the  prisoner  was  rightfully  convicted 
of  murder ;  if  it  do  not  so  adjudge,  then  he  was  guilty  of 
that  fek>nious  and  unlawful  homicide,  which  it  terms  man- 
slaughter. This  term,  malice  aforethought,  is  not  restrict- 
ed to  the  case  of  direct  malevolence  to  the  unfortunate 
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ihBc  1834.  victim  of  violencey  but  is  extended  to  all  those  cases  where 
State  the  fatal  act  is  not  the  result  of  a  sudden  transport  of  pas- 
WujL.  ''^^°'  which  may  be  regarded  as  incident  to  human  infirmi- 
ty, but  is  characterised  by  wickedness,  and  manifests  a 
depraved  heart,  regardless  of  the  rights  of  others,  and 
fatally  bent  on  mischief.  Where  there  is  no  explanation  of 
the  motive,  the  law  can  attribute  the  deed  only  to  this 
wicked  disposition,  as  it  will  not  presume  the  existence  of 
what  does  not  appear.  But  where  the  facts  connnected 
with  the  transaction  show  a  motive — an  immediate  cause  for 
the  act  done — the  law  assigns  the  deed  to  that  motive,  the 
effect  to  its  immediate  cause,  and  will  not  lightly  admit, 
that  it  was  the  consequence  of  any  preconceived  purpose. 
The  prisoner  is  a  slave,  and,  at  the  time  of  this  transac- 
tion, was  under  subjection  to  the  deceased,  who  was  an 
overseer,  employed  by  the  master  of  the  prisoner  for  su- 
perintending the  management  of  his  plantation.  A  com- 
plaint of  some  act  of  petulance  and  impropriety  having 
been  made  to  the  deceased  against  thg  prisoner,  the  de- 
ceased formed  a  resolution  of  punishment  or  violence,  the 
precise  nature  of  which  does  not  appear.  From  his  posi- 
tive reply  to  his  wife's  dissuasion ;  from  his  directing  the 
foreman  to  follow  with  a  cowhide,  and  from  his  taking  a 
gun  with  him,  it  must  be  inferred  that  his  primary  intent 
was  to  inflict  corporal  chastisement  on  the  prisoner,  and 
that  he  also  purposed,  in  some  event  which  he  deemed  not 
unlikely  to  occur,  to  shoot  the  prisoner.  Upon  arriving 
within  twenty  or  twenty-five  feet,  he  called  to  the  prisoner, 
who  was  engaged  at  his  labour,  and  who  immediately  ap- 
proached the  deceased  in  a  respectful  manner,  near  enough 
to  hear  a  communication  of  his  purpose.  The  prisoner,  on 
learning  it,  made  off,  and  when  distant  between  ten  and 
fifteen  steps,  the  deceased  fired  upon  him,  lodged  the  whole 
load  in  the  prisoner's  back,  and  inflicted  a  wound  likely  to 
occasion  death.  The  prisoner  fled,  was  headed  by  the  de- 
ceaseoTturhed  to  fly  in  an  opposite  direction,  was  overta- 
ken by  the  deceased,  and  by  several  negroes,  who  had 
been  ordered  in  pursuit,  struggled  to  avoid  the  arrest,  used 
his  knife  to  cut  himself  free,  and  in  the  struggle  inflicted 
with  the  knife  two  wounds,  one  on  the  thigh,  the  other  on 
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the  arm,  the  latter  of  which  proved  mortal.    The  whole  Pk?.  1834. 
transaction  from  the  time  of  the  shooting  until  the  fatal     Statk 
struggle,  did  not  last  more  than  six  or  eight  minutes.  Will, 

Had  this  unfortunate  affair  occurred  between  two  free- 
men, whatever  might  have  been  their  relative  condition, 
the  homicide  could  not  have  been  more  than  manslaughter. 
Take  the  case  of  a  master  and  apprentice,  where  the  latter  I^an  ap. 
flies  to  avoid  correction,  which  the  master  has  a  right  to  flies  from 
inflict.    If  the  master  were  to  shoot  at  him,  engage  in  hot  I^*^*"^^ 
pursuit,  overtake  him,  and  in  the  immediate  struggle,  the  his  master, 
master  was  killed ;  the  deed  could  not  be  attributed  to  ]?,^  P^ 

sues  Dim 

downright  wickedness,  but  to  passion  suddenly  and  vio-  with  un. 
lently  excited,  to  that  '*  fervor  brevis'*  which  leaves  not  to  i^^^e  and 
the  mind  the  calm  exercise  of  its  faculties,  and  which  the  i>^.^e  pur- 
law  must  regard,  not  indeed  as  excusing  the  act,  but  as  ex-  ed,  the  ap.' 
tenuating  the  degree  of  guilt.    If  an  officer,  armed  with  P'^ntice  is 
the  authority  of  the  law  to  arrest  one  who  has  committed  a  of  murder, 
misdemeanor,  were,  upon  the  culprit's  flying  to  avoid  an  Soofaper- 
arrest,  to  use  his  authority  with  the  same  circumstances  of  Jlf^a^^e- 
outrage,  and  the  like  result  had  happened,  the  crime  would  meanm, 
not  be  murder,  but  manslaughter  only.     (1  Hawkins,  ch.  an  officer. 
13,  sect.  63, 64,  65.    Foster,  ch.  2.  sect.  2.  I  East,  Homi- 
cide, sect.  70-86.)    It  must  be  admitted,  however,  that 
the  relation  which  exists  between  the  owner  or  temporary 
master,  and  his  slave,  is  in  many  respects  strikingly  dissim- 
ilar from  that  which  the  law  recognises  between  a  master 
and  his  apprentice,  or  between  any  two  freemen  of  whom 
one  may  have  the  right  to  arrest,  imprison,  or  even  chastise 
the  other.    Unconditional  submission  is  the  general  duty  Unoondi. 
of  the  slave;  unlimited  power,  is  in  general,  the  Zcg-a/ right  ^^^JJ*^ 
of  the  master.    Unquestionably  there  are  exceptions  to  the  general 
this  rule.    It  is  certain  that  the  master  has  not  the  right  giav^.^  Un 
to  slay  his  slave,  and  I  hold  it  to  be  equally  certain  that  the  limited 

nower  is. 

slave  has  a  right  to  defend  himself  against  the  unlawful  m  general, 
attempt  of  his  master  to  deprive  him  of  life.    There  may  ^\^'^^ 
be  other  exceptions,  but  in  a  matter  so  full  of  difficulties,  master. 
where  reason  and  humanity  plead  with  almost  irresistible  J^^aa- 
force  on  one  side,  and  a  necessary  policy,  rigorous  indeed,  thorise  the 
but  inseparable  from  slavery,  urges  on  the  other,  I  fear  to  ™j]|  j,^ 
err,  should  I  undertake  to  define  them.    The  general  rule  »iave,  and 
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is,  that  which  has  been  before  declared.  There  is  no  legal 
limitation  to  the  master's  power  oipunishmenU  except  that 
it  shall  not  reach  the  life  of  his  ofiending  slave.  It  is  for 
the  legislature  to  remove  this  reproach  from  amongst  us,  if, 
consistently  with  the  public  safety,  it  can  be  removed.  We 
must  administer  the  law,  such  as  it  is  confided  to  our  keep- 
ing. 

It  is  not  necessary  on  this  occasion  to  determine,  (and 
we  would  avoid  all  unnecessary  inquiries,)  whether  the 
power  of  an  overseer  is  as  unrestricted  as  that  of  the  mas- 
ter. All  of  us  agree,  that  in  the  case  before  us,  he  had 
an  unquestionable  right  to  judge  of  the  offence  which  had 
been  committed  by  the  prisoner,  and  to  inflict  such  chastise- 
ment, as,  according  to  the  usages  of  discipline,  and  his 
sound  discretion,  was  proper  to  enforce  subordination. 
Upon  the  special  verdict,  we  see  no  fact  from  which  it  can 
legally  be  inferred,  that  his  primary  purpose  was  to  do 
more.  He  was  acting  then,  within  the  limits  of  his  right- 
ful authority,  when  he  summoned  the  prisoner  to  him,  and 
announced  his  resolution ;  and  the  act  of  the  prisoner  in 
attempting  to  evade  punishment  was  a  breach  of  duty. 
This  act,  however,  was  not  resistance  nor  rebellion^  and  it 
certainly  aflbrded  no  justification  nor  excuse  for  the  barba- 
rous act  which  followed.  Had  the  prisoner  died  of  the 
wound  which  the  overseer  inflicted,  the  latter  would  have 
been  guilty  of  manslaughter  at  least, — probably  of  murder. 
The  offence  of  shrinking  from  menaced  punishment,  called 
for  no  such  desperate  corrective ;  the  deed  was  the  more 
strongly  impressed  with  the  character  of  cruelty,  as  it  was 
preceded  by  no  warning  to  the  fugitive,  and  it  was  too 
probable  that  it  had  been  deliberately  contemplated  and 
eventually  resolved  on,  before  the  attempt  to  escape.  Had 
the  prisoner,  previously  to  the  shooting,  resisted  an  arrest, 
and,  in  the  course  of  the  struggle,  inflicted  the  mortal 
wound  on  the  deceased,  there  is  no  doubt  that  his  crime  in 
legal  contemplation,  must  have  been  murder.  Nothing 
had  then  occurred  which  could  have  excited  in  any  but  a 
cruel  and  wicked  heart,  in  a  heart  fatally  resolved  on  ille- 
gal resistance,  at  whatever  risk  of  death  or  great  bodily 
harm  to  others,  a  passion  so  violent  and  so  destructive  in 
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its  consequences.  It  is  not  to  passion,  as  such,  that  the  P'C'^^' 
law  is  benignant,  but  to  passion  springing  from  human  in*  ^^n 
firmity.  But  after  the  gun  was  fired,  all  must  see  that  a  wiu. 
vast  change  was  effected  in  the  situation  of  the  prisoner ; 
and  that  new  and  strong  impulses  to  action  must  have  been 
impressed  upon  his  mind.  Suffering  under  the  torture  of 
a  wound  likely  to  terminate  in  death,  and  inflicted  by  a 
person,  having  indeed  authority  over  him,  but  wielding 
power  with  the  extravagance  and  madness  of  fiiry ;  chased 
in  hot  pursuit;  baited  and  hemmed  in  like  a  crippled  beast 
(^prey  that  cannot  run  far ;  it  became  instinct,  almost  un- 
controllable instinct  to  fly;  it  was  human  infirmity  to  strug- 
gle ;  it  was  terror  or  resentment,  the  strongest  of  human 
passions,  or  both  combined,  which  gave  to  the  struggle  its 
fatal  result ;  and  this  terror,  this  resentment,  could  not  but 
have  been  excited  in  any  one  who  had  the  ordinary  feelings 
and  frailties  of  human  nature.  But  will  the  law  permit 
human  infirmity  to  extenuate  a  homicide  from  murder  to 
manslaughter,  in  any  case  where  the  slayer  is  a  slave,  and 
the  slain  is  the  representative  of  his  master?  Will  it  allow 
in  such  a  case  any  passions,  however  common  to  human 
beings,  and  however  strongly  provoked  into  action,  to  repel 
the  allegation  of  malice  ? 

In  considering  these  questions,  it  may  not  be  unim- 
portant to  remember,  thatjpamon,  however  excited,  is  not 
set  up  as  a  legal  defence,  or  excuse  for  a  criminal  act.  To 
kill  a  man  in  a  sudden  fury  is  as  much  a  crimen  as  to  slay 
him  because  of  personal  malevolence,  or  of  a  general  hos- 
tility to  the  human  family.  No  one  has  a  right  to  yield 
lo  passion  the  dominion  over  judgment  and  conscience, 
and  an  illegal  act  of  violence  becomes  in  no  respect  law- 
fiii,  by  being  committed  during  a  voluntary  overthrow  of 
reason.  But  the  law  in  its  salutary  chastisement  of  vicious 
and  imperfect  beings,  endeavours  to  temper  rigour  with 
benignity,  and  visits  with  greater  or  less  severity  a  viola- 
tion of  its  injunctions,  accordingly  as  it  traces  such  viola- 
tion to  more  or  less  atrocious  motives,  indicating  more  or 
less  of  human  depravity  or  human  frailty.  The  prisoner's 
traverse  extends  to  the  whole  charge  contained  in  the 
indictment,  and  his  right  to  impel  the  averment  of  malice^ 
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Dec.  1834  is  but  a  right  to  be  triedf  before  he  is  convicted.  If  the 
State  entire  charge  be  sustained,  he  is  then  guilty,  as  charged ; 
Wax.  ^^  ^^  allegation  of  maKce  be  not  sustained,  he  is  guilty  only 
of  the  residue  of  the  matter  charged. 
/"  The  law,  which  holds,  that  passion  springing  from  ordi- 
nary frailty,  is  not  malice,  has  also  undertaken  to  desig- 
nate what  provocation  or  excitement,  may  or  may  not 
rouse  passions  in  minds  infirm,  although  not  malignant. 
This  undertaking  to  give  greater  precision  to  its  rules,  so 
far  as  it  has  been  successful,  has  been  effected  by  the 
labours  of  wise  and  good  men,  continued  through  a  long 
series  of  ages,  and  is  evidenced  by  adjudications  in  the 
numerous,  or  rather  innumerable  cases  of  homicide  which 
the  annals  of  human  crime  present.  The  secondary  rules 
thus  ascertained  and  authoritatively  enforced,  are  as  obli- 
gatory upon  the  conscience  of  Judges  as  the  primary  rule 
itself.  They  explain  the  primary  rule,  limit  its  extent, 
show  its  application,  and  restrain  the  exercise  of  a  vague 
discretion.  Some  causes  of  passionate  excitement  are 
termed  "  legal  provocations,"  while  others  have  been  de- 
clared not  to  be  *'  legal  provocations."  This  term  must 
not  be  understood  to  mean  that  a  man  has  a  legal  right  to 
be  provoked,  but  only  that  the  law  regards  certain  offensive 
acts  as  provocations,  while  it  refuses  to  consider  others  as 
such.  The  latter,  though  provocations  in  common  par- 
lance, are  not  provocations  in  a  legal  sense,  and  therefore 
not  comprehended  in  the  phrase  of  *'  legal  provocations." 
When  a  case  of  homicide  happens  in  which  the  fact  of 
provocation  occurs,  and  the  legal  character  of  that  fact 
has  been  settled  by  precedents,  the  judicial  duty  is  com- 
paratively plain.  But  where  the  legal  character  of  the 
fact  has  never  before  been  settled,  it  then  becomes  one  of 
vast  responsibility,  and  often  of  no  little  difficulty.  The 
principle  to  be  extracted  from  former  adjudications  must 
then  be  diligently  sought  for,  and  prudently  applied.  la 
most  of  the  cases  where  passion  has  been  viewed  as  miti- 
gated by  infirmity,  it  has  been  called  into  action  by  in- 
juries which  the  law  punishes  as  crimes  against  the  com- 
munity. A  man  is  assaulted,  and  in  a  transport  of  passion 
kills  the  assailant ;  or  an  individual  who  has  committed  an 
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oflence  short  of  felony,  is  arrested  or  attempted  to  be  Dw.  1891 
arrested  by  an  officer  without  a  lawful  warrant,  or  with  g^^^ 
unlawful  violence,  and  in  the  struggle  kills  the  officer,  the  «• 
injuries  of  the  deceased,  which  the  law  regards  as  provoca- 
tions, are  misdemeanors,  and  as  such  the  subjects  of  crimi- 
nal prosecution.  Is  it  the  criterion  which  discriminates 
ordinary  from  malignant  passion,  that  the  former  is  excited 
by  oflfensive  conduct  amounting  to  a  breach  of  the  public 
law  7  If  it  be,  then  can  the  prisoner's  guilt  be  alleviated 
into  manslaughter  ?  The  overseer  had  indeed  inflicted  a 
wound  which  migki  have  proved  mortal,  but  it  did  not 
terminate  in  death.  Had  the  overseer  lived  he  could  not 
have  been  indicted  for  the  deed ;  for  however  criminal  his 
intent,  the  criminal  act  was  not  consummated.  If  he  could 
not  have  been  indicted  for  the  act,  can  this  act  be  termed 
a  legal  provocation  T 

On  deliberate  reflection,  the  Court  is  satisfied  that  this  It  u  iioc  the 
is  not  the  criterion.    The  law  does  not  r^ard  certain  acts  ^'^^  ' 
as  provocations  because  they  are  indictable,  but  in  many  provoca. 
cases  it  makes  certain  acts  indictable  because  they  are  ^o^^ 
provocations,  and  may  occasion  the  shedding  of  human  ^^•^ 
blood.    There  are  legal  provocations  for  which  an  indict- 
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nient  will  not  lie.  There  are  indictable  injuries  which  are  o<^^ 
not  legal  provocations.  A  libel  is  not  only  a  civil  injury, 
but  a  public  ofience,  yet  the  law  will  not  consider  it  a 
provocation  extenuating  the  slaying  of  the  libeller  into 
manslaughter,  although  the  deed  may  have  been  commit- 
ted in  ihd  first  gust  of  passion.  Adultery  is  not  an  indict- 
able ofience,  yet  of  all  the  provocations  which  can  excite 
man  to  madness,  the  law  recognises  it  as  the  highest  and 
the  strongest. 

If  the  law  were,  from  a  policy  well  or  ill  conceived,  to 
make  it  an  indictable  offence  to  call  a  man  a  liar,  the  rule 
would  yet  remain  **  that  words  of  reproach,  how  grievous  • 
soever,  are  not  a  provocation  sufficient  to  free  the  party 
killing  from  the  guilt  of  murder."  If,  on  the  contrary,  it 
should  declare  no  assaults  indictable,  which  did  not  cause 
actual  bodily  harm,  to  spit  in  another's  face  would  remain 
as  it  is,  a  provocation.  Consistently  with  good  sense,  can 
this  be  the  criterion  T    The  circumstance  that  adequate 

Yoi.  I.  22 


170  IN  THE  SUPREME  COURT 

PK'1834.  punishmeiit  will  be  inflicted  by  law,  ought  rather  to  make 
State  the  suflferermore  patient  under  wrong,  while  the  belief  or 
Will.  ^^  knowledge  that  human  laws  afford  no  redress,  is  cal- 
culated rather  to  exasperate  resentment,  to  augment  ter* 
ror,  and  to  perplex  and  distract  reason.  The  application 
of  such  a  criterion  to  cases  like  the  present,  would  lead  to 
extraordinary  results.  The  inquiry  is,  with  what  dispo- 
sUion  was  the  fatal  act  done.  That  disposition  must  de* 
pend  on  the  then  exciting  causes.  Events  subsequently 
happening  and  which  it  was  not  given  to  man's  sagacity 
to  foresee,  certainly  did  not,  and  could  not  operate  either 
to  increase  or  lessen  excitement.  Yet  accordingly  as  this 
unknown  contingency  shall  eventuate,  the  law,  proudly 
styled  the  perfection  of  reason — determines  on  the  dispo- 
sition with  which  a  preceding  act  was  done  I  If  the 
wound,  apparently  mortal,  proves  mortal,  and  the  negro 
dies,  then  he  killed  the  overseer  in  a  moment  of  human 
infirmity ;  for  the  act  of  the  deceased  which  led  to  it  was 
an  indictable  ofience.  But  if  it  please  the  Author  and 
Preserver  of  life  to  raise  him  from  the  bed  of  death,  then 
his  act  was  not  prompted  by  passion,  but  instigated  by 
malice.  If  he  lives,  he  is  a  murderer,  but  if  he  die  he  was 
not.  Often  the  law,  in  its  mercy,  withholds  from  a  crimi- 
nal act,  which,  because  of  some  happy  casualty  wholly 
independent  of  the  will  of  the  wrongndoer,  has  not  been, 
completed,  the  full  rigour  of  its  punishment ;  but  if,  in  our 
code  of  criminal  law,  there  be  any  case  in  which  an 
unlawful  intent  is  by  a  subsequent  casualty  aggrttvated 
into  9L  purpose  of  deeper  atrocity,  it  has  escaped  our  obser- 
vation. 

What,  then,  is  the  true  principle  which  characterises 
the  various  adjudications  on  the  subject  of  provocation  and 
excited  passion  ?  I  am  compelled  to  say,  that  no  other  is 
•  to  be  found,  but  what  is  contained  in  the  primary  rule 
itself,  applied  from  time  to  time  by  wisdom  and  experience, 
to  cases  as  they  occurred,  until  in  a  vast  majority  of  the 
cases  that  can  occur,  the  existing  tribunals  of  justice  find 
a  safe  guide  in  the  undisputed  decisions  of  their  predeces- 
sors. Where  they  have  not  this  guide,  they  are  bound  to 
act,  as  those  acted,  who  had  no  precedent  to  direct  them. 
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We  have  no  adjudged  case  that  determines  this  question,  !>»•  1834. 
or  presents  us  with  a  precise  rule  by  which   to  deter-     Stati 
mine  it.    The  case  of  the  State  v.  Mann,  2  Dev.  Rep.     y/^ 
963,  does  not  bear  upon  the  question.    It  decides,  indeed, 
that  the  master  or  temporary  owner  is  not  indictable  for 
a  cruel  and  unreasonable   battery  of  his   slave.    None 
could  feel  more  strongly  the  harshness  of  the  proposition, 
than  those  who  found  themselves  obliged  to  declare  it  a 
proposition  of  law.    Not  that  they  for  one  moment  ad-  TbecaMof 
mkted  that  cruelty  was  rightful,  but  they  found  no  law  J®  State^. 
by  which  to  ascertain  what  was  cruelty  in  the  master,  so  cosiod  and 
as  to  render  it  punishable  as  a  public  offence.    Resist*  ^^^g][^L 
ance,  therefore,  on  the  part  of  the  slave  to  the  battery  of  J. 
his  master  cannot  be  legally  excused,  although  such  bat- 
tery may  be  unreasonable ;  but  the  degree  of  its  crimi- 
nality that  decision  cannot  aid  us  to  ascertain.    The  case 
of  the  State  v.  Mann,  at  the  same  time  pronounced,  what 
was  indeed  beyond  question,  that  the  law  protects  the  life 
of  the  slave  against  the  violence  of  his  master,  and  that 
the  homicide  of  a  slave,  like  that  of  a  freeman,  is  murder 
or  manslaughter.   An  attempt  to  take  a  slave's  life  is  then 
an  attempt  to  coounit  a  grievous  crime,  and  may  right- 
fully be  resisted.    But  what  emotions  of  terror  or  resent- 
ment may,  without  the  imputation  of  fiendlike  malignity, 
be  excited  in  a  poor  slave  by  cruelty  from  his  master  that 
does  not  immediately  menace  death,  that  case  neither  de- 
termines, nor  professes  to  determine.    In  the  absence, 
then,  of  all  precedents  directly  in  point  or  strikingly  anal- 
ogous, the  question  recurs ;  if  the  passions  of  the  slave  be 
excited  into  unlawful  violence,  by  the  inhumanity  of  his 
master  or  temporary  owner,  or  one  clothed  with  the  mas- 
ter's authority,  is  it  a  conclusion  of  law,  that  such  passions 
must  spring  from  diabolical  malice?  Unless  I  see  my  way 
clear  as  a  sunbeam,  I  cannot  believe  that  this  is  the  law 
of  a  civilised  people  and  of  a  Christian  land.    I  will  not 
presume  an  arbitrary  and  inflexible  rule  so  sanguinary  in 
its  character,  and  so  repugnant  to  the  spirit  of  those  holy 
statutes  which  ''rejoice  the  heart,  enlighten  the  eyes, 
and  are  true  and  righteous  altogether."    If  the  legislature 
should  ever  prescribe  such  a  law — a  supposition  which 
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Dn.  1834.  can  gcarcely  be  made  without  disrespect,  it  will  be  for 
Stais  -  those  who  then  sit  in  the  judgment  seat  to  administer  it. 
Will.  ^^^  ^^^  appeal  here  is  to  the  common  law,  which  declares 
passion  not  transcending  all  reasonable  limits,  to  be  dis- 
tinct from  malice.  The  prisoner  is  a  human  being,  de- 
graded indeed  by  slavery,  but  yet  having  **  organs,  dimen- 
sions, senses,  affections,  passions,"  like  our  own.  The  unfor- 
tunate man  slain  was  for  the  time,  indeed,  his  master,  yet 
this  dominion  was  not  like  that  of  a  sovereign  who  can  do 
no  wrong.  Express  malice  is  not  found  by  the  jury. 
From  the  facts,  I  am  satisfied  as  a  man,  that  in  truth 
malice  did  not  exist,  and  I  see  no  law  which  compels  me 
as  a  judge  to  infer  malice  contrary  to  the  truth.  Unless 
there  be  malice,  express  or  implied,  the  slaying  is  a  felon- 
ious homicide,  but  it  is  not  murder. 

Per  Curiam. — Judgment  upon  the  special  verdict,  that 
the  prisoner  is  not  guilty  of  the  murder,  wherewith  he 
stands  charged,  but  is  guilty  of  the  feloniout  daying  and 
killing  Richard  Baxter. 
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At  the  last  Session  of  the  General  Assembly,  John  J.  R. 
Danibl,  Esq.  of  Halifax,  was  elected  Attorney  General, 
vice  R.  M.  Saunders,  Esq.,  who  resigned. 
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HARDY  L.  JONES  v.  JOSEPH  PH YSIOC,  et  al. 

Under  the  Acts  of  1790  (Rev,  eh,  326),  and  1798,  (Rev.  eh,  504,  sect  3),  per. 
eons  who  appear  in  Court  and  act  as  parties*  defendants,  may,  in  case  the 
petitioner  succeeds,  be  adjudged  to  pay  costs,  though  they  have  not  regu- 
larly  made  themselves  parties  by  a  rule  of  Court 

If  fhe  petitioner  under  these  acts  procures  subpoenas  and  copies  of  his 
petition  to  be  senred  on  the  persons  to  be  notified,  it  must  be  at  his  own 
costi,  as  they  are  not  required  to  be  made  parties  by  the  petitioner. 

Tms  was  a  petition  filed  in  the  County  Court  of  Cra-  ^^J^  1835. 
ven,  under  the  act  of  1790,  {Rev.  ch.  326,)  to  correct  an 
error  in  a  patent.  In  the  petition,  copies  and  subpoenas 
were  prayed  to  be  served  on  the  defendants,  and  they 
were  issued  and  served  accordingly.  At  the  term  when 
the  copies  and  subpoenas  were  returned,  the  defendants 
appeared,  and  had  "  time  to  answer  or  plead ;"  and  the 
Court  ordered  a  survey  to  be  made  of  the  premises  in  dis* 
pute,  and  that  each  party  might  choose  his  own  surveyor. 
At  a  subsequent  term  the  case  was  ''  continued  by  the 
defendants."  Afterwards,  upon  the  hearing  of  the  cause, 
the  Court  declared  that  the  alleged  error  did  exist,  and 
ordered  the  fact  to  be  certified  to  the  Secretary  of  State ; 
and  adjudged  that  the  defendants  should  pay  all  the  costs 
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JoHK,  1835.  of  the  proceeding.    The  defendants  then  moved  the  Court 

JoNB     to  be  discharged  from  the  costs,  which  being  refused,  they 

F&nioo.    ®PP®*1^^  to  the  Superior  Court,  where  his  Honor,  Judge 

Daniel,  at  the  Fall  Term  of  1832,  reversed  the  judgment, 

and  the  plaintiff  appealed. 

RuFFiN,  Chief  Justice. — This  petition  is  given  by  the 
act  of  1790,  {Rev.  ch.  326),  and  the  question  brought  here 
turns  upon  the  construction  of  that  act,  and  the  subsequent 
one  of  1798,  {Rev.  ch.  504,  sect.  3).  The  latter  enacts 
that  where  any  person  shall  make  himself  a  party  to  pre- 
vent the  prayer  of  the  petition  being  granted,  the  party 
cast  shall  be  adjudged  to  pay  costs,  as  in  other  civil  suits ; 
and  that  all  the  requirements  of  the  former  act,  as  incum- 
bent on  the  petitioner  before  the  hearing  of  the  petition, 
shall  be  strictly  observed.  The  County  Court  gave  a 
judgment  in  favour  of  the  petitioner  for  his  costs,  which 
the  Superior  Court  reversed,  and  the  petitioner  ap- 
pealed to  this  Court.  The  question  is,  what  is  "  making 
himself  a  party,"  within  the  act,  and  how  is  it  to  be  done  ? 

In  the  Superior  Court  it  seems  to  have  been  thought, 
that  one  did  not  make  himself  a  party  but  by  putting  in  a 
plea  or  answer.  But  no  such  thing  seems  to  be  within 
the  purview  of  the  act  of  1790 ;  and  the  frame  of  the  pro- 
ceedings is  not  altered  by  the  act  of  1798.  The  petition 
given  is  ex  parte.  There  is  to  be  no  litigation  of  adverse 
legal  or  equitable  rights  between  parties.  The  jurisdic- 
tion is  confined  to  the  narrow  point  of  ascertaining  whe- 
ther there  has  been  a  mistake  in  the  description  in  the 
patent,  and  correcting  it.  No  equity  against  the  correc- 
tion, as  of  a  purchaser  without  notice,  is  to  be  alleged  or 
iieard.  It  is  true,  that  a  kind  of  opportunity  is  tendered 
to  the  community  of  showing  that  there  was  no  mistake ; 
and  a  sort  of  expectation  entertained  that  those  who  knew 
the  truth  would  volunteer  evidence  of  it  at  their  own  ex- 
pense ;  for  it  is  provided,  that  the  petitioner  shall,  thirty 
days  before  he  prefers  his  petition,  give  notice  of  his  inten- 
tion to  the  owners  of  adjoining  lands,  and  claimants, 
and  that  the  petition  shall  not  be  heard  the  first  term : 
to  the  end  that  all  may  be  heard  in  opposition,  and  that 
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those  most  likely  to  know  the  facts  may  have  it  in  their  Junk,  1835. 
power  to  aid  the  discretion  of  the  Court,  and  uphold  the  Jonis 
the  public  justice,  if  they  will.  It  was  found  that  such  an  p^^ijioo. 
expectation  was  vain,  and  that  few  would  undertake  the 
contest,  without,  at  least,  an  indemnity  for  their  costs  in 
case  of  success.  This  produced  the  act  of  1798,  which 
neither  changes  the  pleadings  or  jurisdiction  further  than 
to  give  costs.  The  petition  is  in  its  frame  still  ex  parte, 
and  there  is  no  matter  for  a  plea  or  answer  but  the  mis- 
take. Upon  that,  the  law  makes  up  the  issue  with  the 
petitioner,  without  the  agency  of  any  individual,  and  de- 
mands affirmative  proof,  which  he  must  offer,  although  the 
parties  notified  were  to  admit  it;  and  any  person,  as 
well  as  those  notified,  may  at  any  time,  pending  the  peti- 
tion, contest  it.  There  is  then  regularly  no  other  method 
of  proceeding,  but  this ;  that  one  desirous  of  opposing  the 
petition  should  move  the  Court  to  be  admitted  a  party, 
and  obtain  a  rule  for  that  purpose.  Until  that  is  done, 
no  one  can  rightfully  interfere ;  and  the  petitioner  may 
object  to  the  interference  of  one,  who  will  not  enter  into 
an  express  prior  rule  to  become  liable  for  the  costs,  and 
secure  them  in  such  way  as  the  Court  may  require.  But 
if  one,  without  the  rule  being  formally  entered,  or  being 
required  by  the  petitioner  to  be  so  entered,  does  acts  in 
Court  which  are  allowed  by  the  Court  as  to  one  opposing 
the  prayer,  and  are  entered  of  record,  and  which  tend  to 
delay  the  petitioner,  and  to  increase  his  costs  if  he  fail,  he 
thereby  makes  himself  a  party  substantially,  and  the 
Court  may  adjudge  the  costs  against  him  as  properly  as 
if  be  had  expressly  engaged  by  rule  to  pay  them.  Such 
an  actor  cannot  deny  the  acts  which  the  record  says  are 
his  acts ;  nor  does  it  lie  with  him  to  deny  that  he  did 
them  rightfully,'  that  is,  as  party ;  and  if  so,  as  liable  for 
costs.  Here  the  petitioner  (though  unnecessarily,  and 
therefore  at  his  own  expense,)  made  these  persons  defend- 
ants by  name  in  the  petition,  and  had  subpoenas  and 
copies  served  on  them.  They  appeared  to  the  suit  by 
attorney,  and  made  motions  in  the  cause,  and  took  orders 
to  render  the  petitioner  chargeable  to  them  for  their  costs. 
The  only  purpose  of  having  any  order  in  the  cause  for  a 
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JuNc,  1635.  survey  is  is  to  make  the  expense  of  it  a  part  of  the  cost. 
joNSB     These  persons  took  such  an  order  at  one  term,  and  at  the 

p  ^'  next  procured  a  continuance.  The  Court  treats  them  as 
parties  thus  far,  and  they  cannot  complain  of  being  treated 
in  the  same  character  throughout.  The  judgment  of  the 
County  Court  against  them  as  parties,  is,  to  another 
Court,  tantamount  to  a  declaration  of  the  fact  of  their 
admission  as  parties,  as  much  as  if  it  appeared  by  a 
formal  rule  of  that  Court.  For  this  reason,  I  should  think, 
the  Superior  Court  ought  not  to  have  reversed  the  judg- 
ment. But  I  also  think,  that  the  acts  of  these  persons 
appearing  of  record  compelled  the  County  Court  to  give 
the  judgment. 

The  bill  of  costs  is,  however,  incorrect ;  and  to  that 
extent,  the  execution  must  be  set  aside.  It  includes  the 
fees  of  the  clerk  for  copies  of  the  petition,  and  subpo&nas 
against  these  defendants,  and  of  the  sheriff,  for  serving 
them.  This  is  not  a  proceeding  between  parties,  until  the 
cause  is  constituted  in  Court.  The  petitioner  is  at  his 
own  charges  to  give  the  notice ;  and  a  copy  need  not  be 
served,  except  as  he  may  choose  to  do  so,  to  simplify  his 
proof  of  notice.  The  clerk  of  this  Court  must  therefore 
retax  the  costs;  and  the  judgment  of  the  Superior  Court 
be  reversed,  and  that  of  the  County  Court  affirmed,  except 
in  the  particulars  mentioned,  with  costs  to  the  petitioner 
in  the  Superior  Court,  andjn  this  Court. 
Per  Curiam.  Judgment  reversed. 
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DOE  ez  dem.  of  SUSANNAH  JACKSON  ▼.  The  Commiflrionera  of  the 

Town  of  HILLSBOROUGH. 


Jackson 

o. 
Corn,  of 

Hm  role  that  a  grant  eannot  be  premmed  from  one  who  b  fivbidden  by  law  Hillbbo- 
to  make  it,  applies  only  where  the  penon  is  fivbidden  onder  all  ciream-  kough. 
■tances  from  making  it :  Therefore,  where  the  commiasionera  of  a  town 
were  required  to  set  apart  a  lot  for  a  school,  and  it  appeared  that  they 
had  done  so,  yet  a  grant  of  that  lot  to  an  indlridnal  might  be  presamed,  as 
the  grant  might  have  been  made  before  the  selection  took  place,  or  the  first 
might  have  been  given  np  and  another  selection  afterwards  made. 

To  establish  a  presumption  of  title  fiom  possession,  it  is  not  necessary  ]to 
prove  that  the  possession  was  under  a  claim  of  right,  as  every  possession  is, 
unexplained,  taken  to  be  on  the  possessor's  own  right 

If  the  jodge  leaves  it  to  the  jury  to  presume  a  deed  fifom  length  of  posses, 
■ioa  and  other  circumstances,  without  stating  particularly  the  weight 
which  the  law  attaches  to  each  circuipstanoe  as  tending  to  establish  or 
rebut  the  presumption,  it  is  not  erroneous,  unless  such  particular  instruc- 
tions be  prayed  and  refused. 

It  seems,  that  an  inhabitant  of  a  town,  may  be  a  witness  far  the  town,  where  he 
has  no  disUnct  individual  interest  in  the  suit :  and  where  the  subject-mat- 
ter of  the  controversy  is  a  public  charity  belonging  to  the  town,  he  is 
undoubtedly  competent 

This  was  an  action  of  Ejectb[ent9  brought  to  recover 
a  lot  in  the  town  of  Hillsborough,  known  in  the  plan  of  the 
town  as  lot  No.  43,  tried  at  Orange,  on  the  Spring  Circuit, 
1834,  before  his  Honor  Judge  Norwood. 

The  lessor  of  the  plaintiff  produced  no  written  evidence 
of  title,  but  relied  entirely  upon  the  presumption  of  title 
in  her  father,  Thomas  Brooks,  arising  from  his  long-con- 
tinued possession  of  the  premises  in  dispute.  As  to  that 
possession,  several  witnesses  testified  that  Brooks  lived 
ori^nally  in  a  small  log  house  without  a  chimney,  situ- 
ated, as  some  of  them  stated,  on  the  common  adjoining 
the  lot  in  dispute,  part  of  which  at  first,  and  the  whole 
afterwards,  he  cultivated  as  a  garden ;  others  of  the  wit- 
nesses believed  that  the  loghouse  was  partly  upon  the 
lot,  and  partly  upon  the  common.  The  witnesses  further 
stated,  that  in  the  year  1803  or  1804,  Andrew  Brooks,  a 
son  of  Thomas,  purchased  a  small  framed  house,  and 
placed  it  on  the  lot,  and  after  occupying  a  few  years, 
left  it.  Thomas  Brooks  remained  in  his  loghouse  firom  his 
first  possession  of  it  in  1780,  until  Andrew's  removal,  when 
he  took  possession  of  the  framed  house  and  occupied  it 
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JpwK,  1835.  until  his  death  in  1809,  or  1810.  His  widow  then  retained 
Jackson  possession  a  short  time  longer,  when  she  removed  to  the 
Com  of  country,  leaving  her  son  James  Brooks  in  possession,  who 
flnxBBo-  continued  on  the  lot  until  1815,  when  he  abandoned  it. 
KuraH.  Poggession  was  then  taken  by  one  Eaton,  who  held 
until  he  was  ejected  in  1821,  by  a  judgment  in  favour  of 
the  Commissioners  of  Hillsborough.  They  leased  it  out 
until  1824,  when  they  erected  upon  it  a  brick  schoolhouse, 
which  has  ever  since  been  used  as  an  academy.  The  lessor 
of  the  plaintiff  further  exhibited  the  list  of  town  taxables, 
in  which  Thomas  Brooks  was  charged  with  one  improved 
lot  in  the  years  1805  and  1807 ;  and  Elizabeth  Brooks  his 
widow  was  charged  in  like  manner  in  the  year  1811.  The 
lessor  of  the  plaintiff  also  called  John  M'Kerall,  the  Regis- 
ter of  Orange  County,  who  swore  that  during  the  war  of 
the  Revolution  the  records  of  that  office  had  been  buried, 
and  many  of  the  old  records  obliterated  thereby,  though 
he  could  not  state  how  far  back  his  books  were  perfect. 
He  also  stated  that  there  had  been  no  accident  since  the 
Revolution,  by  which  any  of  the  Register's  books  had  been 
destroyed  or  defaced.  The  death  of  Mrs.  Brooks,  the 
widow,  and  the  coverture  of  the  plaintiff's  lessor  from  the 
death  of  her  father  until  a  short  time  before  bringing  the 
action,  were  also  proved. 

The  defendants  then  produced  in  evidence  the  private 
acts  of  the  General  Assembly,  concerning  the  Town  of 
Hillsborough.  From  which  it  appeared,  that  in  1754,  four 
hundred  acres  of  land  were  granted  to  William  Chuston, 
which  were  by  him  laid  off  into  a  town  and  town  com- 
mon. In  1759  it  was  erected  into  a  town  called  Childs- 
burg,  and  commissioners  incorporated.  In  1766  the  name 
was  changed  to  Hillsborough,  the  lot  No.  1  in  the  plan  of 
the  town  was  reserved  for  the  use  of  the  public,  as  a  place 
for  a  market-house,  court-house  and  prison,  and  the  com- 
missioners were  directed  to  reserve  such  lots  as  they 
thought  necessary,  on  which  to  erect  a  church  and  school- 
house.  In  1799  it  was  enacted,  that  all  and  every  person 
holding  unimproved  lots  in  the  town  by  entry  or  other- 
wise, shall  be  allowed  a  further  time  of  three  years  to 
complete   the  necessary  buildings  required  by  law  for 
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secaring  titles  to  such  lots  in  said  to^n.    And  further,  Jomc,1835> 
that  each  and  every  person  holding  an  unimproved  lot  or    Jackson 
lots  in  the  town  by  entry  or  otherwise,  who  shall  within  ^^  J'  ^ 
the  term  of  three  years  limited  by  this  act,  make  such   Hixxbbq- 
improvement  on  the  same,  as  shall  be  deemed  by  the     *'^''' 
trustees  or  commissioners  of  said  town,  or  a  majority  of 
them,  to  be  of  equal  value  or  advantage  to  the  town  as  the 
house  required  by  law,  shall  be  considered  as  making  a 
sufficient  improvement  to  secure  a  title  for  each  and  every 
lot  so  improved.  In  1786,  the  proceedings  of  all  preceding 
commissioners  are  confirmed,  and  their  books  are  made  evi- 
dence in  any  court  of  law  or  equity.  The  defendants  also 
proved  by  Mr.  Clancy,  the  clerk  to  the  Board  of  Commission- 
ers, whose  duty  it  is  to  keep  their  books,  and  who  had  been 
called  by  the  plaintiff,  that  he  had  often  seen  a  book  con- 
taining the  journal  of  the  early  proceedings  of  the  town 
of  Hillsborough ;  that  said  book  was  lost  from  the  records 
of  the  corporation,  and  after  diligent  search  he  had  been 
unable  to  find  it.    He  then  stated,  that  in  that  book  he 
had  often  seen  an  entry  declaring  that  the  lot  No.  43  was 
reserved  for  ^  school  house  by  order  of  the  commissioners. 
The  defendants  also  called  one  Horton  as  a  witness  in 
their  behalf,  but  being  a  citizen  of  the  town  of  Hillsbo- 
rough,   his  Honor  held  him    to    be   incompetent,  and 
excluded  him. 

His  Honor  instructed  the  jury,  "  that  if  from  the  posses- 
sion of  Brooks,  and  the  other  circumstances  in  the  cause, 
they  believed  that  he  had  acquired  title  to  the  lot  in  dis- 
pute, they  might  so  presume,  and  in  that  event  should  find 
a  verdict  for  the  plaintiff.  If  that  presumption  was  rebut- 
ted by  the  evidence  of  the  defendants,  the  verdict  should 
be  for  them." 

A  verdict  was  found  for  the  plaintiff,  and  a  new  trial 
being  refused,  the  defendants  appealed. 

RuFFm,  Chief  Justice. — As  no  written  conveyance  was 
given  in  evidence  by  the  plaintiff,  the  title  of  his  lessor 
depends  altogether  upon  the  presumption  of  one  to  her 
ancestor.  That  presumption,  his  Honor  told  the  jury, 
they  were  at  liberty  to  draw,  if  they  believed  from  the  pos^ 
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Jowl,  1635.  session  oTBrooks,  and  the  other  circumstances,  that  he  had 

Jackson    acquired  the  title^— meaning,  as  we  take  it,  a  deed  in  fee. 

Co,^[  of   '^^  ^^^^  instruction,  as  at  all  proper,  or  as  being  so  in  its 

HiLLBBo.   particular  terms,  several  objections  are  taken  on  the  part 

of  the  defendants. 

The  first  is,  that  in  the  case  proved,  no  presumption  in 
law  or  in  fact,  of  a  conveyance  is  allowable,  because  the 
lot  had  been  appropriated  for  a  school  by  law,  and  the 
commisioners  could  not  convey  it.    It  certainly  takes  a 
case  out  of  the  rule  of  presumption,  if  the  grant  to  be  pre- 
sumed must  necessarily  come  from  a  person  who  had  no 
right  to  make  it  for  the  purposes  or  to  the  extent  to  which 
it  is  claimed ;  or  if  the  subject  of  the  grant  cannot  by  law 
be  granted.  As  if  an  easement  over  land  be  claimed  under 
a  grant  presumed  after  his  death  to  be  made  by  a  particu- 
lar person,  and  that  person  turn  out  to  be  but  tenant  for 
life :  or  if  one  take  possession  and  retain  it  for  a  long 
time,  of  land  which  a  statute  forbids  to  be  entered  or 
granted  to  any.    In  such  cases,  a  conveyance  is  not,  and 
cannot  be  presumed,  because  it  would  be  presuming  a 
verong,  and  because  the  conveyance,  if  presumed,  would 
be  inoperative.    It  is  insisted,  that  principle  applies  here. 
We  think  not.    The  reservation  of  this  particular  lot  for  a 
schoolhouse  was  a  question  of  fact,  upon  which  the  Court 
could  give  no  opinion.    Admit  that  after  the  reservation, 
it  could  not  be  entered  by  an  individual,  and  therefore  that 
a  conveyance  to  him  could  not  be  presumed,  yet  the  Court 
could  not  assume  that  fact,  and  upon  it  found  an  instruc- 
tion  to  the  jury,  that  here  the  presumption  did  not  arise. 
It  was   among  *'  the  other  circumstances*'  besides  the 
possession,  on  which  the  jury  was  to  pass.  If  the  defendants 
did  not  choose  to  leave  its  weight  to  the  jury,  they  ought 
to  have  prayed  the  Court  to  instruct  the  jury  upon  the 
legal  effect  of  it,  if  they  found  it  to  be  a  fact  that  this  was 
thus  appropriated.    But  admitting  that  to  be  true,  it  does 
not  follow  that  the  commissioners  might  not  legally  have 
conveyed  it  afterwards.  The  statute  designates  particular 
lots,  as  known  in  the  plan  of  the  town,  for  a  court-house, 
prison,  market  and  other  purposes.     Those,  undoubtedly, 
the  commissioners  could  not  convey,  without  an  enabling 
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statute.    But  for  a  church,  and  a  school,  the  selection  is  Jtn«i  1835. 
left  to  the  commissioners  themselves.    If  they  had  never    Jackson 
made  one,  but  had  conveyed  all  the  lots  to  individuals,  it   ^^  ^ 
would  have  been  a  breach  of  duty,  yet  the  titles  would  Hillbbo. 
have  passed.    The  argument,  however,  is,  that  appropri-     '^°^"- 
ating  particular  parcels  to  those  purposes  is  conclusive ; 
that  they  could  not  afterwards  select  others,  nor  sell  the 
former.    It  seems  to  us  otherwise.    In  the  judgment  of 
the  commissioners,   other  situations  yet  undisposed  of, 
might  be  more  fit,  and  we  see  nothing  in  the  statutes  to 
restrain  their  discretion  upon    that  point,  while  all  the 
grounds  remained  unimproved,  and  no  school  was  estab- 
lished on  either.    We  think  they  might,  to  use  a  common 
phrase,  have  changed  the  location,  if  the  public  conve- 
nience, in  their  opinion,  would  have  been  promoted  by  it. 
If  they  could,  then  the  appropriation  proved,  if  really 
made,  did  not  prevent  the  doctrine  of  presumption  from 
attaching  to  the  case,  in  the  sense  in  which  we  are  now 
speaking,  which  is,  whether  it  could  be  drawn,  and  not 
whether  it  ought.    It  is  no  answer  to  that,  that  no  aban- 
donment of  this  lot,  or  selection  of  another  is  shown ; 
because  the  argument  depends  on  this  proposition, — that 
the  grant  under  all  circumstances  would  be  void,  and 
therefore  cannot  be  presumed ;  and  it  is  fully  met  when 
it  appears  that  under  some  supposable  circumstances  the 
grant  would  be  good.    We  think,  therefore,  that  it  was 
not  on  this  ground  erroneous,  to  leave  the  case  to  the  jury 
as  one,  in  which  a  conveyance  might  be  presumed  as  a 
fact. 

It  is  again  objected,  that  the  instruction  was  defective, 
in  not  stating  as  a  part  of  the  proposition,  that  the  pos- 
session on  which  the  presumption  arises,  must  be  founded 
on,  and  be  accompanied  by  a  claim  of  right  in  the  posses- 
sor ;  for  that  here  there  was  no  evidence  of  such  claim, 
but  evidence  to  the  contrary. 

It  is  true,  that  when  one  enters  as  tenant  to  another,  or 
occupies  under  a  claim  of  right  not  inconsistent  with  the 
title  of  the  true  owner,  no  length  of  possession  will  auf  ho> 
rise  a  presumption  of  a  deed,  as  an  arbitrary  legal  infer- 
ence.   But  there  was  no  evidence  here  of  an  express 

Vol.  I.  24 
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JuNi,  1835.  tenancy,  but  simply  a  possession.  Every  possession  is 
Jackson  taken  to  be  on  the  possessor's  own  title,  until  the  contrary 
^^'  ^  appears,  as  the  possession  is  in  itself,  the  strongest  evi- 
HtLLSBo-  dence  of  the  claim  of  title,  and,  when  long  continued,  of 
EouGH.  the  title  also.  Leaving  the  possession  to  the  jury,  as  a 
ground  of  presumption,  left  it  as  evidence  both  of  the 
right,  and  the  claim  of  right ;  and  it  cannot  be  doubted, 
that  the  jury  must  have  understood,  that  to  authorise  the 
presumption,  they  must  believe  that  Brooks  occupied  and 
used  the  ground  as  his  own.  To  establish  such  claim  did 
require  express  evidence  of  it,  independent  of  the  posses- 
sion itself.  This  might  certainly  be  rebutted  by  positive 
or  circumstantial  evidence  that  he  did  not  thus  claim  it, 
as  that  he  acknowledged  the  title  of  the  town,  or  even  that 
he  merely  occupied,  setting  up  no  title  in  himself,  so  that 
his  possession  was  not  adverse  to  the  owner,  whoever  that 
owner  might  be.  Perhaps  there  are  circumstances  here, 
sufficient  to  justify  those  conclusions  to  a  judicial  mind: 
such  as  that  no  compliance  by  Brooks  of  any  of  the  noto- 
rious pre-requisites  to  his  getting  a  title  is  shown,  and 
therefore  he  bad  no  right  to  a  deed;  and,  especially,  that 
during  his  whole  occupation  he  does  not  appear  to  have 
listed  the  lot  as  private  property  for  public  or  town  taxes, 
or  paid  them,  and  it  does  not  seem  to  have  been  assessed 
in  any  way  for  taxes  more  than  two  of  those  years,  and 
that  as  recently  as  1805  or  1807,  and  that  may  have  been 
without  his  knowledge  or  concurrence.  If  in  such  a  case 
the  Court  had  laid  down  the  presumption  as  a  conclusion 
of  law,  or  even  advised  the  jury  to  presume  a  conveyance, 
or  declared  that  it  could  not  be  inferred,  that  Brooks  Hid 
not  claim  the  lot  as  his  own,  we  should  have  thought  it 
erroneous.  But  the  Court  did  not  lay  down  any  such 
propositions.  On  the  contrary,  the  case  was  left  to  the 
jury  upon  the  circumstances  merely  as  evidence  to  estab- 
lish the  fact  of  a  title,  according  to  their  belief  of  the  real 
fact. 

Regarding  it  in  that  point  of  view,  the  counsel  further 
urged  that  the  judge  was  bound  to  explain  to  the  jury  the 
rules  of  law  and  reason  which  might  be  useful  to  them  in 
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ascertainiDg  the  weight  of  the  circumstances,  tending  to  Jpwk,1835. 
rebut  the  presumption,  so  as  to  aid  the  jury  in  that  duty.      Jackson 

We  consider  it  within  the  province  of  a  judge  to  give    Com.of 
such  explanations  as  to  the  tendency  of  evidence,  the   Hillsbo- 
grounds  of  its  reception,  and  the  inferepces  which  may  be 
drawn  from  it,  not  touching  the  credit  of  the  witnesses, 
nor  determining  its  weight  as  establishing  particular  infer- 
ences.  But  it  is  impossible  for  this  Court  to  correct  omis- 
sions in  the  summing  up  by  the  Judge  who  tries  a  cause, 
as  to  this  part  of  his  duty,  unless  the  party  shall  pray 
particular  directions,  and  the  Judge  refuse  to  give  them 
when  proper.    Whatever  we  may  think  of  a  verdict,  this 
Court  cannot  order  a  new  trial  because  it  was  against 
evidence ;  but  only  order  a  venire  de  novo  for  the  error  of 
taking  a  verdict  without  evidence.     Here  the  case  was 
left  to  the  jury  upon  the  inquiry  of  fact,  whether  a  deed 
was  made.     The  long  possession  and  building  a  house,  and 
the  assessment  for  taxes,  even  for  two  years,  is  evidence, 
tending  to  establish  that  fact.    The  question  depended  on 
its  sufficiency,  and  on  the  force  of  the  circumstances  tend- 
ing to  rebut  the  presumption.    I  do  not  think  it  proper  to 
go  over  them,  because  it  might  prejudice  the  parties  upon 
another  trial.    Whether  they  tended  to  rebut,  and  why 
they  had  that  tendency,  the  defendants  might  have  asked 
of  the  Court  to  say,  but  not  having  done  so,  there  is  no 
power  in  this  Court  to  help  them.    The  verdict  upon  the 
facts  simply,  is  beyond  our  control,  and  the  judgment  would 
be  necessarily  affirmed,  if  the  case  depended  upon  this 
point  alone. 

The  counsel  for  the  defendants  makes  another  point, 
upon  the  rejection  of  Horton  as  a  witness,  on  the  ground 
that  he  was  an  inhabitant  of  the  town. 

It  is  first  denied  that  he  is  a  corporator,  because  the 
charters  do  not  incorporate  the  town,  but  only  the  com- 
missioners, and  therefore  the  witness  had  no  interest 
We  are  inclined  to  the  contrary  opinion ;  for  as  citizens  of 
the  place  many  duties  are  imposed,  and  immunities  con- 
ferred, on  the  inhabitants  of  chartered  towns.  But  what- 
ever there  may  be  in  this,  we  pass  it  over,  as  our  decision 
is  made  on  a  different  ground. 
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JpNK,  1835,  Admitting  him  to  be  a  corporator,  it  is  contended  that 
Jackson  he  was  competent,  because  he  had  no  private  and  distinct 
Com  of  P®^^"^'  interest.  It  is  clear,  that  being  merely  a  corpo- 
Htllsbo-  rator  will  not  disqualify  a  witness.  There  must  be  an 
individual  interest  in  him,  and  the  charter  may  be  looked 
through  to  see  if  tne  persons  composing  the  corporation 
have  such  an  interest.  But  upon  examining  the  decided 
cases,  it  cannot  be  said  to  be  n  settled  point  in  law,  that  an 
interest  in  the  constituted  authorities  of  a  place,  for  the 
benefit  and  public  uses  of  the  whole  place,  is  or  is  not  such 
a  degree  of  interest  in  each  corporator,  as  will  exclude  him. 
Thus  upon  a  question  whether  a  bond  belonged  to  a  cor- 
poration, the  objection  was  allowed,  that  the  corporators 
could  not  be  witnesses.  1  Yern.  354.  In  Burton  v.  lEndct 
5  T.  R.  174,  it  was  held,  that  a  free  man  could  not  prove 
the  title  of  the  corporation  to  a  rent,  which  was  reserved 
to  the  use  of  the  whole  corporation.  On  the  other  baQd> 
in  Rex  v.  Mayor  of  London,  2  Lev.  230,  Shaw,  146,  upon 
a  quo  warranto  for  taking  a  toll  upon  sea  coals,  the  defend- 
ants prescribed  for  the  duty,  and  called  free  men  to  sup- 
port the  title ;  and  they  were  received,  because  the  advan- 
tage was  to  the  city,  and  not  to  the  witnesses  in  particular, 
and  so  remote  an  interest  could  not  produce  a  bias.  la 
New  York  it  is  decided,  that  an  inhabitant  of  a  town, 
who  pays  taxes  to  support  the  poor,  is  a  competent  wit- 
ness for  the  overseers  of  that  town,  against  those  of  another, 
relative  to  the  settlement  of  a  pauper,  and  for  a  penalty 
incurred  by  improperly  removing  him.  FaUs  v.  Bdhnap^ 
1  John.  Rep.  386 ;  Bloodgood  v.  Overseers  of  Jamaica,  12 
John.  Rep.  285 :  and  these  cases  agree  with  that  o(Rex  v. 
Netherthong,  1  Maule  &  Selw.  337.  In  this  state,  the 
citizens  of  a  county  are  constantly  received  as  witnesses 
upon  indictments,  although  the  fines  imposed  belong  to  their 
county,  and  it  is  liable  for  the  costs  if  the  prosecution  fail ; 
and  also  in  suits  for  county  money  between  the  county 
and  its  oflficers.  It  is  so  from  necessity.  In  many  of  the 
charter  acts  the  authorities  are  authorised  to  impose  penal- 
ties, which  are  made  recoverable  before  the  magistrate  of 
police  or  other  oflicer,  and  the  town  constable  may  give 
information,  and  prove  the  offence.    With  rules  and  deci- 
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sions  thus  inconsistent,  the  only  resource  of  the  Court  would  Jpme,  1835. 
be  to  refer  to  principles  and  convenience  for  guides.  Con-    Jackson 
suiting  them,  it  would  seem  to  us,  that  an  interest  in  the    q^^  ^ 
-whole  community,  for  the  common  weal  only,  is  not  a  Hillsbo- 
particular  private  interest,  which  makes  the  verdict  of 
advantage  or  disadvantage  to  each  citizen ;  or  if  it  be,  that 
it  is  so  minute  and  remote,  that  the  argument  of  slight 
bias  from  it,  is  repelled  by  the  frequent  necessity  of  using 
such  witnesses,  or  having  none. 

But  in  this  particular  case  even  that  objection  does  not 
apply ;  because  the  property  here  is  not  for  the  use  of  the 
corporation  as  a  thing  of  value,  and  yielding  a  revenue  for 
the  general  purposes  of  the  town.  This  lot  is  claimed  for 
a  school  house,  or  set  apart  for  that  purpose,  under  the  act 
of  1766,  on  their  books,  which  are  made  evidence  by  the 
act  of  1786.  It  may  be  leased,  but  the  profits  are  appli- 
cable only  to  the  school.  It  is,  therefore,  a  foundation  of 
public  charity,  in  which  no  individual,  wherever  resident, 
has  an  exclusive  and  particular  interest.  If  the  action 
were  on  the  demise  of  the  commissioners  in  their  corpo- 
rate character,  the  persons  composing  that  body  would  be 
respectively  competent  witnesses  foreither  side,  as  the  Trus- 
tees of  the  University  have  often  been.  They  aremerely  trus- 
tees of  the  charity,  and  the  body  politic  is  the  real  party, 
as  was  held  by  Lord  Kenton,  in  Weller  v.  The  Grouem- 
ors  of  the  Foundling  Hospital^  Peake's  N.  P.  Cases,  206, 
and  seems  never  to  have  been  since  doubted.  Such  must 
be  the  nature  of  school  property,  of  public  and  not  private 
institution  and  endowment.  Upon  this,  as  a  distinct  prin- 
ciple, the  opinion  of  the  Court  is,  that  the  witness  ought 
to  have  been  received,  and  therefore  there  must  be  a  ventre 
de  novo. 

Per  Curiam.  Judgment  reversed. 
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MARGARET  E.  HARVEY,  et  aL  o.  MARY  SMITH,  et  aL 

When,  upon  a  petition  in  the  Conntj  Court  for  repropoundiDg  an  alleged  will 
for  probate,  the  Coort  ordered  the  same  to  be  reproponnded,  and  directed 
an  issue,  from  the  finding  on  which,  the  petitioners  appealed  to  the  Supe- 
rior Court ;  it  was  held,  that  the  appeal  carried  up  the  whole  case,  and 
that  the  Superior  Court  had  power  to  revise  the  order  for  repropounding 
the  will,  although  the  defendants  had  not  appealed  from  that  order. 

A  paper  writing,  alleged  to  be  the  will  of  a  married  woman,  devising  real 
estate,  made  under  a  power  in  a  settlement,  can  only  be  supported  in 
equity  as  an  appointment,  and  cannot  be  propounded  for  probate  as  a  will 
in  a  Court  of  Law  ;  and  all  proceedings  for  that  purpose  are  erroneous. 

Wheie  a  petition  for  repropounding  a  will  for  probate,  does  not  state  between 
whom  the  issue,  on  the  first  attempt  to  prore  it  was  joined,  nor  show 
whether  the  propier  persons  were  parties  to  that  issue,  nor  whether  the 
executor  acted  bona  fide  or  otherwise,  so  that  the  Court  cannot  see  whether 
the  petitioners  were,  or  were  not  bound  by  the  finding  on  that  issue;  the 
petition  will  be  dismissed  as  uncertain,  informal  and  defective,  but  without 
prejudice  to  the  right  of  the  petitioners  to  propound  the  same  again,  in  a 
proper  ferm  befere  a  competent  tribunal. 


Petition  to  have  an  alleged  will  repropounded  for  pro- 
bate. 

Margaret  and  Mary  Harvey  infants,  by  their  next  friend, 
at  May  Term,  1833,  of  Perquimons  County  Court,  filed 
their  petition,  in  ivhich  they  set  forth,  that  Eliza  Harvey 
late  of  that  county  had  died  in  the  month  of  September, 
1830,  being  at  the  time  of  her  death,  the  wife  of  Edmund 
B.  Harvey,  of  said  county;  that  by  a  certain  contract  or 
settlement  entered  into  between  the  said  Eliza,  and  her 
husband  previously  to  their  marriage,  and  in  contempla- 
tion of  it,  all  the  property  of  the  said  Eliza  consisting  of 
lands,  slaves;  chattels  and  choses  in  action  "  was  assigned" 
to  a  certain  Joseph  Cannon,  a  party  to  the  said  settlement, 
and  the  trustee  of  the  said  Eliza  and  Edmund ;  that  in  the 
said  settlement,  it  was  covenanted  by  the  said  Edmund, 
that  the  said  Eliza  should,  during)  the  coverture,  have 
liberty  and  authority  to  make  a  will,  or  appointment  to 
the  said  trustee,  to  convey  the  said  property ;  and  that 
pursuant  to  the  authority  and  liberty  by  said  contract 
stipulated,  she  did  shortly  before  her  death  duly  make  and 
publish  her  last  will,  of  which  the  petition  set  forth  a  copy. 
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The  alleged  will,  after  appointing  the  beloved  husband  of  Jw«,  1835. 
the  testatrix  sole  executor,  directed  the  executor  to  sell  as  Haryet 
much  of  her  perishable  estate  as  was  necessary  for  the  gJ^^H. 
payment  of  her  debts ;  then  to  retain  all  the  residue  of  her 
estate  in  his  hands,  in  trust,  for  the  term  of  his  life  or  for 
twenty  years,  and  to  employ  her  land,  negroes,  and  other 
property  so  as  to  derive  an  income  therefrom ;  and  at  his 
death,  or  at  the  expiration  of  the  twenty  years,  to  divide 
this  income  between  the  petitioners  Margaret  and  Mary, 
and  the  principal  which  might  then  be  in  his  hands,  to  be 
equally  divided  between  the  two  sisters  of  the  testatrix 
Mary  Smith  and  Margaret  Parker.  The  petitioners 
further  charged,  that  the  said  Eliza  died  without  altering 
or  revoking  the  said  will ;  that  the  said  Edmund  ofiered 
the  same  for  probate  at  the  November  Term,  1830,  of 
Perquimons  County  Court ;  **  that  an  issue  was  made  up, 
and  at  February  Term,  1831,  of  said  court,  the  paper 
writing  so  offered  as  the  will,  was  found  not  to  be  the  will 
of  Eliza  Harvey  deceased."  The  petitioners  averred  in 
their  petition,  that  at  the  time  of  these  proceedings  there 
were,  and  yet  are,  infants  of  tender  years,  that  they  were 
in  no  way  parties  to  these  proceedings,  that  their  interest 
was  wholly  neglected  and  disregarded;  that  the  paper 
writing  so  offered  for  probate  was  duly  signed,  and  duly 
attested,  that  the  said  alleged  testatrix  was,  at  the  time  of 
executing  it,  of  sound  and  disposing  mind,  and  that  the  said 
paper  writing,  as  the  petitioners  believed,  could  have  been 
fairly  and  honestly  proved  as  the  last  will  and  testament 
of  such  testatrix  had  the  petitioners  been  represented,  and 
their  interests  duly  protected. 

The  petitioners  showed  by  their  petition,  that  at  the 
time  of  the  death  of  the  said  Eliza,  her  heirs  at  law,  were 
Mary  Smith,  Margaret  Parker,  since  intermarried  with 
James  R.  Burbage,  Joseph  W.  Townsend,  John  P.  Town- 
send,  Calvin  Townsend  and  Sarah  Townsend,  to  whom 
the  aforesaid  Joseph  was  guardian,  and  that ''  on  the  in- 
testacy of  the  said  Eliza,  the  said  Edmund  would  have 
been  her  distributee^^  The  petitioners  prayed  that  the 
persons  so  named  as  heirs  at  law,  and  the  said  Edmund, 
might  be  served  with  process  to  appear  and  on  their  cor- 
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Jam,  1835.  poral  oaths  answer  the  matters  set  forth  in  the  petition, 
Haktkt    that  the  said  paper  writing  might  be  again  offered  for  pro- 
SicnH.     ^^^^9  ^^^  ^be  petitioners  have  such  other  and  further  relief 
as  their  case  required,  and  to  the  Court  should  seem  meet. 
This  petition  was  verified  by  the  oath  of  Thomas  Clark, 
the  next  friend  of  the  petitioners ;    thereupon    process 
issued  as  was  prayed,  and  the  defendants,  Joseph  W. 
Townsend,  Mary  Smith,  Calvin  J.   Townsend,  Sarah 
Townsend  and  John  P.  Townsend,  filed  their  answers,  in 
which  they  admitted  that  they  were  the  heirs  at  law  of 
Eliza  Harvey  deceased  ;  that  she  died  at  the  time  stated ; 
that  the  marriage   settlement  containing   the  covenant 
recited  in  the  petition  was  made  as  stated ;  that  the  paper 
writing  referred  to,  was  ofifered  for  probate  as  the  last  will 
of  the  said  Eliza,  an  issue  made  up  and  the  issue  found  as 
set  fiMTth  in  the  petition ;  and  that  the  petitioners,  who 
they  alleged  are  the  daughters  of  Edmund  Harvey,  were 
not  parties  to  those  proceedings;  but  they  denied  the 
paper  so  offered,  to  be  the  last  will  of  the  said  Eliza,  and 
on  the  contrary  insisted  that  if  the  same  was  signed  by 
her,  she  was  at  the  time  utterly  incapable,  from  defect  of 
mind  and  memory,  from  making  a  last  will.    It  appeared 
from  the  record  that  Edmund  Harvey  and  James  R.  Bur- 
bage  and  wife,  though  served  with  process,  put  in  no  answer 
or  matter  of  defence  to  the  petition,  and  thereupon  the 
petition  was  taken  pro  confesso,  and  set  for  hearing  ex 
parte  against  them.    At  November  Term,  1833,  of  the 
County  Court,  the  cause  came  on  to  be  heard  on  the  peti- 
tion and  answers,  when  the  prayer  for  re-probate  was 
granted,  and  the  following  issue  submitted  to  a  jury,  to 
wit,  whether  the  paper  writing  exhibited  for  re-probate  is 
the  last  will  and  testament  of  Eliza  Harvey,  or  not ;  and 
the  jury  being  empannelled  did  say,  that  it  was  not  the  last 
will  and  testament  of  Eliza  Harvey  deceased ;  from  which 
verdict  the  plaintiffs,  (the   petitioners)  prayed    for  and 
obtained  an  appeal  to  the  Superior  Court.    At  the  Spring 
Term,  1834,  of  Perquimons  Superior  Court,  Jesse  Wilson 
executor  of  Mary  Smith,  and    Francis   E.  Smith  and 
Josiah  Smith,  infants,  by  the  said  Jesse  their  guardian  ad 
hoct  were  made  parties  defendants;  and  the  cause  was 
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removed  for  trial  upon  the  application  of  the  plaintiffs  to  Juni>  1835. 
the  Superior  Court  of  Chowan.    And  at  that  Court  on  the    UiftYKT 
last  Circuit  before  his  Honor  Judge  Donnell,  a  motion    g  *' 
vfhs  made  by  the  defendants  **  to  dismiss  the  proceedings/' 
which  was  ordered  by  his  Honor,  whereupon  the  plaintifli 
appealed. 

Bailey,  for  the  plaintiffs,  distinguished  this  case  from  the 
case  of  Redmond  v.  Collins^  4  Dev.  Rep.  430,  upon  the 
ground  that  here  the  prayer  for  re-probate  was  granted  in 
the  County  Court,  and  no  appeal  was  taken  from  that 
order,  but  the  plaintiffs  themselves  appealed  from  the 
verdict  of  the  jury,  upon  the  issue  made  up  to  try  the 
validity  of  the  will.  In  Redmond  v.  Collins,  the  appeal 
from  the  County  Court  was  taken  from  the  order  of 
re-probate.  To  show  that  an  appeal  is  sustainable  upon 
an  order  for  re-probate,  the  case  of  Ward  v.  Vickers,  2 
Hay.  Rep.  164,  was  cited. 

Iredell,  for  the  defendants,  contended  that  the  petition 
must  accompany  the  appeal  from  the  decision  upon  the 
issue  in  the  re-probate ;  that  the  appeal  could  not  be  taken 
from  the  verdict,  but  from  the  judgment  thereupon ;  and 
insisted  that  if  the  petition  properly  formed  a  part  of  the 
record  upon  the  appeal,  the  whole  case  was  carried  up, 
and  was  governed  by  that  of  Redmond  v.  Collins,  tdn 
supra.  As  to  the  probate  of  wills  of  married  women,  he 
cited  Rich  v.  Cockdl,  9  Yes.  Jun.  Rep.  376. 

Gaston,  Judge,  having  stated  the  case  as  above,  pro- 
ceeded.— It  ought  not  to  excite  surprise  that  questions 
embarrassing  to  the  bench,  as  well  as  to  the  bar,  should 
present  themselves  upon  applications  for  a  revision  of  the 
proceedings  upon  probates  of  wills,  or  refusal  of  probate  to 
instrumenU  offered  as  wills.  The  General  Assembly,  as 
the  situation  of  our  country,  and  the  character  of  its  in- 
stitutions seemed  to  require,  have  from  time  to  time,  made 
important  changes  in  the  laws,  in  relation  to  the  mode  of 
proving  wills,  the  tribunal  by  which  controversies  respect- 
ing them  shall  be  tried,  and  the  effect  of  the  probate  when 
bad ;  but  have  been  wholly  silent  as  to  the  proceedings  by 
which  those  errors,  which  are  incidental  to  every  human 
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JoicE,  1835.  jadicatnrei  may  be  examined  and  corrected  upon  probates 
Haetet  granted  or  denied.  The  profession,  is  therefore  necessarily 
AuTH.  driven  to  adopt  some  mode,  which  is  at  the  same  tirae^ 
analagous  to  the  established  usages  before  these  changes 
were  made,  and  reconcilable  to  the  state  of  things  induced 
by  these  changes.  This  adaptation  of  old  forms  to  new 
laws  is  among  the  most  delicate  and  difficult  of  legal 
labours.  It  has  not  yet  been  successfully  effected  upon 
this  subject,  and  there  is  reason  to  fear,  that  several  adju- 
dications must  be  had,  before  it  can  be  completely  accom- 
plished. 

On  examining  the  record  before  us,  the    first  inquiry 
which  suggests  itself,  is,  did  the  appeal  from  the  County 
to  the  Superior  Court  of  Perquimons,  carry  up  the  petition 
and  all  the- subsequent  proceedings  thereon,  or  did  it  carry 
up  only  the  issue  ordered,  after  the  prayer  for  the  re-pro- 
bate granted,  and  the  proceedings  upon  that  issue  ?    We 
can  see  no  reason  to  doubt,  but  that  it  was  competent  for 
the  defendants  to  have  appealed  from  the  sentence  of  the 
may^bs       Couuty  Court,  Ordering  the  will  to  be  propounded  a  second 
taken  from  ij^g  fQ|.  probate.    It  has  been  the  usual  course  to  appeal 
the  County  from  such  adjudications,  and  has  never  been  disapproved 
ffmtinff  a  ^^'    There  are  obvious  conveniences  from  the  practice,  for 
re-probate.  if  the  adjudication  be  erroneous,  it  may  be  thus  reversed 
without  either  party  incurring  the  unnecessary  expense  of 
order         witnesses  upon  the  issue.    It  comes  within  the  fair  con- 
wmn  the   struction  of  the  act  of  1777,  {Rev.  ch.  115,  sec.  75,)  which 
meaning  of  allows  an  appeal  to  the  Superior  Court,  '*  when  any  per- 
I777^al^     son,  either  plaintiff  or  defendant,  shall  be  dissatisfied  with 
lowing       fji^  sentence,  judgment^  or  decree  of  the  County  Court.*' 
appeals,      j^  jg  j^  sentence,  materially  afiecting  the  subject-matter  in 
contestation;    in  form  final  on  the  point  decided;   and 
Where  the  which  the  dissatisfied  party  ought  to  have  an  opportunity 
party^e^    of  reviewing  in  the  appellate  tribunal,  before  it  may  lead 
gleets  to     to  further  mischief.    Where  the  dissatisfied  party  neglects 
fiom^such   ^^  appeal  from  such  a  sentence,  it  is  not  regularly  re-ez- 
a  sentence,  aminable  in  the  superior  tribunal.    All  objections  thereto 
regularly    which  may  be  waived  by  not  being  brought  forward  in 
rc^xami-    ap|   tim^    ai^  waived,  and  the  cause  proceeds  in  the 

nable  m  '^     ,  -it  i    t  .       • 

the  supe.     appellate  court,  as  it  ought  to  have  proceeded  m  the  court 

rior  tribu. 
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below,  subsequently  to  that  sentence.  But  we  are,  neter-  Jpwt,  1835, 
theless,  of  opinion,  that  when  upon  a  petition  for  a  re-  Harvit 
probate,  the  same  has  been  ordered,  and  an  appeal  takes  Smtth. 
place  by  either  party  from  the  ultimate  sentence  upon 
such  re-probate,  that  appeal  places  the  entire  cause  in  the 
revising  court ;  and  it  is  competent  for  that  court,  upon 
discovering  that  the  cause  has  never  been  rightfully  con* 
stituted,  and  that,  however  the  facts  may  be  found,  it 
cannot  make  a  decree  for  the  parties  instituting  the  cause, 
to  dismiss  the  same  altogether.  The  petition  must  be 
regarded  as  containing  the  allegations  of  those  propounding 
tbe  paper,  and  the  ultimate  judgment  must  be  founded  on 
the  allegations  as  admitted  or  proved.  If  they  will  not 
sustain  a  sentence  for  the  party  propounding,  the  Court  is 
obliged  to  refuse  to  him  such  a  sentence.  The  sentence 
below  for  admitting  the  proofs,  directing  an  issue,  is  cer* 
tainly,  unless  it  had  been  made  provisionally,  a  determip 
nation  of  the  court  that  the  allegations  proved,  that  is  to 
say,  found  on  the  issue,  will  entitle  the  party  to  a  final 
decree.  But  though  it  be  a  sentence  formally  final  on  the 
point,  it  is  not,  and  does  not  purport  to  be  a  final  sentence 
on  tbe  subject-matter  of  the  petition.  And  if  before  a 
final  sentence  rendered  in  the  revising  court,  it  should 
discover  a  fatal  and  incurable  error  in  the  cause  as  con- 
stituted, the  Court  is  not  obliged  nor,  as  we  conceive,  at 
liberty,  to  follow  out  this  error  to  an  injurious  consum- 
mation. 

It  does  not  appear  upon  what  ground  the  Superior  Court 
ordered  the  cause  to  be  dismissed.    The  counsel  for  the 
appellees  states,  that  it  was  done  in  obedience  to  what  the     -" 
Court  below  understood  to  be  the  law  declared  by  this 
court,  in  the  case  of  Redmond  v.  Collins,  4  Dev.  Rep.  430.  The  case 
In  that  case,  we  held  that  a  mistake  in  a  verdict  upon  an  ^J  ^, 
issue  made  up  between  the  executor  propounding,  and  the  9^*^*^ 
next  of  kin  caveating  the  will,  without  fraud  or  collusion,  approvtd! 
did  not  give  the  legatee  a  right  to  repropound  it  for  pro- 
bate ;  that  the  legatee  was  represented  by  the  executor, 
claimed  through  him,  was  a  party  by  him,  and  bound  by 
the  decree  against  him.    It  is  impossible  for  us,  to  see 
whether  in  truth  the  case  under  consideration,  comes 


.i 
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Juitt,l835.  \vithin  the  application  of  the  doctrines  established  in  the 
Harvbt  case  referred  to.  The  petition  states,  that  Eliza  Harvey 
gJJ^  was  a  married  woman,  who  had  her  husband's  permission 
to  make  a  will,  and  who,  therefore,  could  rightfully  make  a 
testament  or  will  of  personalty  merely.  Independently 
of  the  marriage  settlement  and  of  the  uses  and  limitations 
therein  declared,  her  husband,  as  husband,  must  have  been 
the  only  person  interested  to  contest  such  testament.  By 
virtue  of  his  marital  rights  (not  as  distributee,  as  the  peti- 
tion terms  him,)  all  her  personal  property  upon  his  sur- 
viving her,  became  either  absolutely  or  sub  modo  his,  and 
her  next  of  kin  were  wholly  without  claim  to  them.  But 
according  to  the  petition,  all  her  property,  real  and  per- 
sonal, were  by  that  settlement  conveyed  to  a  third  person, 
Joseph  Cannon,  the  trustee  ofthe  said  Eliza  and  Edmund. 
What,  however, were  the  uses,  trusts  or  limitations  of  that 
conveyance  is  not  set  forth,  so  that  we  are  entirely  igno- 
rant to  whom,  according  to  the  provisions  of  that  settle- 
ment, the  property  was  limited  in  the  event  of  her  dying 
intestate  or  without  appointment  As  a  married  woman, 
she  could  make  no  devise  with  or  without  her  husband's 
permission ;  and  however  a  proper  court  may  give  eflfect 
to  her  appointment  made  under  the  form  of  a  devise,  no 
court  can  pronounce  the  testamentary  disposition  of  a 
married  woman  of  real  estate,  the  will  of  such  woman. 
The  petition  states,  that  the  husband  of  the  deceased,  pro- 
pounded the  will  for  probate,  and  that  an  issue  was  made 
up,  but  it  does  not  set  forth  either  the  terms  of  that  issue, 
or  the  parties  between  whom  it  was  joined.  It  could  not 
have  been  joined  between  Harvey  propounding  the  will 
as  executor,  and  Harvey  caveating  the  will  as  husband. 
This  would  have  been  a  solemn  farce,  and  not  an  attempt 
to  prove  the  will  in  solemn  form.  If  it  were  joined  be- 
tween the  executor  and  the  heirs  at  law,  who  claimed  no 
interest  in  the  personal  property,  the  finding  decided  only 
the  matter  involved  in  that  issue,  and  this  will  not  be  pre- 
sumed to  be  other  than  that  which  could  rightfully  be 
controverted  between  these  parties,  that  is  to  say,  an  issue 
cSdevisavit  velnon — was  it  a  will  or  not,  as  to  the  lands 
therein  attempted  to  be  disposed  of.    This,  to  be  sure,  was 
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an  idle  issue.    It  is  impossible  for  the  petitioners^  whether  Junk,  1835. 
that  finding  be  or  be  not  removed  out  of  the  way,  to    Uarwt 
establish  this  instrument  as  a  will  of  lands.    They  state    ^  ^' 

^  Smith. 

upon  their  petition,  and  the  will  shows  upon  its  face,  that 
the  supposed  testatrix  was  a  married  woman,  and  there- 
fore she  could  not  devise.  The  Court  of  Probate  had  no 
power  to  establish  this  instrument ;  nor  could  the  Superior 
Court  of  Chowan,  if  the  jury  had  found'  the  issue  there 
pending,  in  favour  of  these  petitioners,  have  given  a  sen- 
tence establishing  it,  as  a  will  of  land.  Our  act  of  1784,  The  act  of 
{Ren.  ch.  225,  sec.  6,)  making  the  probates  of  wills  testi-  ch,^£i^^' 
mony  for  the  devise  of  real  estates,  has  not  in  any  manner  ^  does  not 

111,  ,      .  •         *.  .  auUiorue 

altered  the  law,  as  to  the  mcapacity  of  certam  persons  to  the  probate 
devise  real  estate.     The  entire  jurisdiction  over    this  ofwill"  of 

•*  marned 

instrument  as  an  appointment  of  real  estate  under  the  women  as 
uses,  trusts  and  powers  of  the  marriage  settlement,  be-  J^J^^. 
longs  to  a  different  tribunal,  which  can  pronounce  it  a 
valid  appointment,  when  satisfied  according  to  its  rules  for 
investigating  facts,  that  it  has  been  executed  with  the 
solemnities  required  by  that  settlement.    So  far  then,  as 
the  sentence  of  dismission  applies  to  the  matter  in  contro- 
versy between  the  petitioners,  and  the  heirs  at  law,  it 
appears  to  us  to  have  been  right  upon  the  merits,  and  the 
petitioners   have  no  cause  to  complain  of  it.     But  the 
sentence  dismissed  the  petition  altogether.    Had  not  the  Jt  seems 
petitioners  a  right  to  establish  the  instrument  as  a  tes-  ^^^otw 
tament  ?    Here  we  are  met  with  difficulties  which  put  it  disposition 
out  of  our  power  to  make  a  decision  upon  the  merits — not  estotemade 
because  of  obscurity  in  the  law — but  because  the  case  is  so  bjr  a  mar- 
defectively  stated  as  not  to  show  upon  what  the  law  is  to  man  with 
operate.    It  may  be,  that  nothing  has  been  done  in  the  ***?  P®'-  ^ 

^  .    .  mission  of 

first  instance  rejecting  this  instrument  as  a  testament,  and  her  has- 
that  what  is  apprehended  as  such,  may  be  a  mere  nullity.  ^"  ^'^^'^ 
It  may  be,  that  the  propounder  of  the  will,  being  directly  ted  to  pro. 
interested  to  defeat  it,  he  could  not  be  the  representative  ^^ 
of  these  petitioners ;  or  that  his  inattention  to  interests 
which  he  professed  to  protect,  was  in  law  a  fraud.    Or, 
on  the  other  hand,  it  may  be  that  the  finding  of  the  issue 
was  between  him,  as  their  legitimate  representative,  and 
persons  entitled  to  the  personal  property  of  the  deceased. 
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Jow,  1835.  in  the  event  of  her  intestacy.    If  so,  mere  inattention  on 
Habtsy    his  part,  is  not  necessarily  fraud.     If  so,  unquestionably 
45^^     they  ought  to  have  an  opportunity  of  contesting  the  pre- 
sent application  for  repropounding  the  testament    It  may 
be,  that,  after  the  finding  of  this  issue,  an  order  for  ap- 
pointing an   administrator  was    made;    and  if  so,  the 
administrator  should  have  an  opportunity  of  resisting  the 
petition  for  calling  in  his  letters.    If  this  Court  had  a 
general  power  over  the  controversy,  it  would  be  disposed 
to  allow  such  amendments  as  would  remove  this  uncer- 
tainty, and  enable  it  to  see  what  was  done  in  the  former 
alleged  attempt  to  prove  the  will,  and  decide  what  are 
now  the  rights  of  the  parties  interested.    But  it  acts, 
although  the  case  is  brought  before  it  by  appeal,  as  a 
Court  of  Errors,  having  its  attention  confined  to  the 
record,  and  bound  to  render  such  judgment  thereon,  as  in 
law  ought  to  have  been  rendered  in  the  Superior  Court. 
It  will  not,  therefore,  dismiss  this  part  of  the  petition  abso- 
lutely, or  aflirm  the  sentence  of  the  Superior  Court  in  this 
respect ;  but  declare  that  the  petition,  so  far  as  it  seeks  to 
repropound  the  instrument  as  a  testament  of  chattels,  is  so 
defective  and  informal,  that  the  Court  can  pass  no  defini- 
tive sentence  thereon,  and  that  it  be  dismissed  as  informal 
and  defective,  and  without  prejudice  to  the  right  of  the 
petitioners  to  make  such  an  application  in  due  form  to  the 
proper  court* 

The  decree  below  being  neither  wholly  affirmed  nor 
reversed,  we  shall  give  no  costs  to  either  party  in  this 
Court. 

Per  Curiak. — ^This  cause  coming  on  to  be  heard  upon 
the  transcript  of  the  record  from  the  Superior  Court  of 
Chowan,  and  being  argued  by  counsel  on  both  sides,  it  is 
considered  by  the  Court  that  the  sentence  of  the  said 
Superior  Court,  whereby  the  petition  of  the  petitioners 
and  the  proceedings  thereon  are  dismissed  altogether,  is 
erroneous  and  ought  to  be  reversed,  and  the  same  is 
reversed  accordingly ;  and  the  Court  proceeding  to  render 
such  sentence  and  judgment  as  in  law  ought  to  have  been 
rendered  by  the  said  Superior  Court,  doth  adjudge,  sen- 
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tence  and  decree,  and  it  is  adjudged,  sentenced  and  Jwat,lBX% 
decreed  accordingly,  that  the  said  petition,  so  far  as  it  Harvxt 
seeks  to  propound,  or  to  repropound  the  said  last  will  of  g  ** 
Eliza  Harvey  as  a  will  disposing  of  lands  from  her  heirs 
at  law,  the  defendants,  be  dismissed  with  costs  to  the  said 
defendants,  in  the  County  and  Superior  Courts,  because 
the  said  Eliza  was,  at  the  time  of  the  pretended  execution 
of  said  alleged  will  Rfeme  covert,  and  therefore  by  law 
incapable  of  making  a  devise  of  lands ;  and  that  the  said 
petition  so  far  as  it  seeks  to  propound  or  repropound  the 
said  alleged  last  will,  as  a  will  or  testament  of  the  said 
Eliza,  made  with  the  permission  of  her  husband,  is  so 
uncertain,  defective  and  informal,  that  this  Court  cannot 
see  what  of  right  ought  to  be  done  therein,  and  therefore 
the  same,  and  the  proceedings  thereon,  are  dismissed  as 
informal,  defective  and  uncertain,  and  without  prejudice 
to  the  right  of  the  petitioners  to  propound  or  repropound 
the  same  as  the  testament  aforesaid  of  the  said  Eliza, 
before  any  proper  court  in  due  and  right  form.  And  it 
is  adjudged,  that  the  parties  pay  their  costs  in  this  Court 
respectively. 


THE  STATE  t.  JAMES  BALDWIN,  Skn.  et  aL 

To  render  on  act  indictable  aa  a  nuiaance,it  u  necessary  that  it  should  bo  an 
ofienoe  so  inconvenient  and  troublesome  as  to  annoy  the  whole  comnmnity, 
and  not  merely  particular  persons.  Therefore,  where  it  was  charged  that 
the  defendants  assembled  at  a  public  place,  and  profanely  and  with  a  loud 
^oe,  cursed,  swore  and  quarrelled  in  the  hearing  of  divers  persons  then 
and  there  assembled,  whereby  a  certain  singing  school  was  broken  up  and 
disturbed,  ad  commune  nocumentum,  it  was  held,  that  the  indictment 
could  not  be  sustained  as  one  for  a  common  nuisance. 

An  indictment  which  states  no  unlawful  purpose,  and  sets  forth  no  act  which 
the  defendants  assembled  to  commit,  cannot  be  one  for  an  unlawful 
assembly. 

Nor  is  one,  which  charges  no  act  of  violence,  or  an  act  fitted  to  inspire  terror, 
nor  any  attempt  to  commit  an  act  of  violence,  which,  if  committed,  would 
make  the  defendants  rioters,  an  indictment  for  a  riot  or  a  rout. 

This  was  an  indictment  against  the  defendants,  seven- 
teen in  number,  in  the  following  words. 
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Jdnie,1833.  "  The  jurors  for  the  state  upon  their  oaths  presents  that 
^ATK     James  Baldwin,  Senr.  &c.  all  late  of  Bladen,  on  the  ninth 

Baldwin,  day  of  August,  in  the  present  year,  at  a  certain  public 
place,  to  wit,  at  Swindall's  Meeting  House  in  said  county, 
unlawfully  did  assemble  and  gather  together,  and  then  and 
there  in  the  hearing  of  divers  good  citizens  of  the  state 
then  and  there  assembled,  unlawfully  and  profanely,  and 
with  a  loud  voice  did  curse,  swear,  and  quarrel,  by  means 
whereof  a  certain  singing  school  then  and  there  kept  and 
held  in  said  meeting  house,  was  then  and  there  disturbed 
and  broken  up,  to  the  great  damage  and  common  nuisance 
of  the  good  citizens  of  the  state,  and  against  the  peace  and 
dignity  of  the  state." 

At  Bladen,  on  the  last  Circuit,  a  motion  was  made  to 
quash  the  indictment,  which  was  sustained  by  his  Ilonor 
Judge  Seawbll,  and  Mr.  Solicitor  Troy  appealed. 

The  Attorney-General  ior  the  state. 

No  counsel  appeared  for  the  defendants. 

Gaston,  Judge. — ^Where  an  indictment  is  so  defective, 
that  a  judgment  thereon,  rendered  against  the  defendant 
would  be  erroneous,  the  Court  may  quash  it  in  the  first 
The  power  instance,  without  requiring  of  the  defendant  to  plead.  But 
indictment  this  power  is  purely  discretionary.  Unless  the  defect  be 
defendMt^  gross  and  apparent,  the  Court,  instead  of  dismissing  the 
pleads,i8  indictment  in  this  summary  way,  will  leave  the  defendant 
^retion.  ^^  ^^^  demurrer,  or  motion  in  arrest  of  judgment,  or  writ 
ary  odc.  of  error,  according  to  the  regular  mode  of  proceeding ;  and 
It  18  not      where  the  offences  charsed  are  of  a  heinous  character,  it 

usoaUjr  ex-  ,  o       ^^ 

ercised,QD.  usually  refuscs  to  quash  indictments,  however  obvious  may 

^deft^^  be  their  defects.  So  far  as  the  decision  below  is  to  be  regard- 

iflgnws  ed  as  a  matter  of  discretion,  this  Court  feels  itself  not  autho- 

rent,*nor  ''^^^d  to  revise  it.    It  is  for  us  to  inquire  whether  it  be 

where  the  erroneous  in  point  of  law,  and  the  determination  of  this 

ofahein.  question  must  depend  on  the  sufficiency  of  the  indictment 

f^"^-  as  it  would  appear  if  examined  on  demurrer,  motion  in 

Upon  an  arrest,  or  writ  of  error, 

appeal  What  is  the  offence  set  forth  in  the  indictment  ?    It  is 

from  a 

jad^ent     not  that  of  an  unlawful  assembly.  It  indeed  avers  that  the 


OF  NORTH  CAROLINA.  197 

defendants,  seventeen  in  number,  did  unlawfully  assemble  Jow«,l83S. 
and  gather  together,  but  it  states  no  unlawful  purpose,  and     ^^'^ 
it  sets  forth  no  act  which  they  assembled  to  commit,  so  as  Baldwin. 
to  enable  the  Court  to  judge  that  their  design  was  illegal,  of  dw^etur, 
Regina  v.  Gubtan  et  al.  2  Lord  Raym.  1210.      Nor  is  it  ^ju  no"  re. 
the  offence  of  a  riot  or  rout,  for  it  does  not  charge  any  ^  *^®  «*• 
act  of  violence,  or  any  act  fitted  to  inspire  terror ;  nor  power  to 
does  it  charge  any  attempt  to  commit  an  act  of  violence,  V^'  ^"* 
which,  if  committed,  would  have  made  them  rioters.      3  ontbesuffi. 
Ins.  176.    1  Haw.  ch.  65,  s.  4,  5  &  8.  It  has  been  insisted,  ^tSL 
however,  on  the  part  of  the  state,  that  this  is  a  good  menu » it 
indictment  for  a  nuisance.     To  render  an  act  indictable  !|^  ^^ 
as  a  nuisance,  it  is  necessary  that  it  should  be  an  offence  ademorrer, 
so  inconvenient  and  troublesome,  as  to  annoy  the  whole  arrest,  or 
community,  and  not    merely  particular  persons.     The  ^'^  ^ 
indictment  in  question  affirms  this  of  the  act  charged, 
for  it  declares  it  to  have  been  done  ''  to  the  great  nuisance 
of  the  good  citizens  of  the  state."  But  it  is  not  only  proper 
that  an  indictment  should  specify  the  criminal  nature  and 
degree  of  the  offence,  which  are  conclusions  of  law  from 
the  facts,  but  it  is  necessary  that  it  should  also  specify  the 
particular  facts  and  circumstances  which  constitute  the 
oflfence.    This  indictment,  therefore,  before  it  can  be  sus- 
tained as  one  for  a  common  nuisance,  ought  to  contain  a 
specification  of  such  facts    and   circumstances  as  will 
warrant  the  averment  of  an  annoyance  to  the  community. 
If  the  facts  charged  must,  from  their  very  nature,  have  ?^^?*^ 
created  a  nuisance  to  the  citizens  in  general,  the  words  must,  fhmi 
ad  commune    nocumentum^   though  always  proper  and  ^torebm 
safest  to  be  inserted,  may  be  omitted,  for  they  neither  created  a 
describe  the  crime,  nor  the  facts  which  constitute  it.  Such  thJ^i^Lw 
facts  necessarily  show  the  crime.      If  the  facts  charged  ^  ^1^^°^?^ 
show  an  oflfence  inconvenient  and  troublesome,  that  may  ad  com. 


have  extended  its  annoyance  to  the  community,  or  may  "^J^f 
have  reached  only  certain  individuals  of  that  community,  ma^  be 
the  averment  of  ad  commune  nocumentum,  becomes  indis-  ^'°"^^- 
pensable.    It  then  involves  an  actual  inquiry  as  a  matter  ehuged 
of  fact  for  the  jury,  into  the  extent  of  the   annpyance.  ^^  ^  ^ 
But  an  allegation  in  an  indictment  that  certain  facts  oQn?eiiirat 
charged  were  "  to  the  common  nuisance  of  all  the  good  "^  *"**■ 

Vol.  I.  26 
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Jotk,  1835.  citisens  of  the  state,"  will  not  make  it  a  good  indictment 

SvAtm     for  a  common  nuisance,  unless  these  facts  be  of  such  a 

^   ^'        nature  as  may  justify  tj^at  conclusion  as  one  of  law  as  well 

bl^3*'   as  of  fact. 

that  may  The  act  here  charged  is  not  made  up  of  a  number  of 
ded  i^^an."  ^cts  frequently  repeated,  and  which  cannot  be  distinctly 
noyance  to  and  specially  set  forth  without  inconvenient  prolixity.    It 

the  com-       .  "^         .      ,  ,   ,.    .  ,  .       ,  . 

munity,or  IS  an  act  Single  and  distmct,  and  committed  on  a  particu- 
may  have    ]^  occasion.    It  is  charfi«d  that  the  defendants  assembled 

reached  on-  i  i.        i  /. 

ly  certain  at  a  public  place,  and  profanely  and  with  a  loud  voice 
S"^  cursed,  swore,  and  quarrelled,  in  the  hearing  of  divers 
oommani-  persons,  and  it  is  alleged,  that  by  means  thereof  a  certain 
words  be.  ^i^gi^S  school  then  and  there  kept  and  held  was  broken 
cameiDdis.  up  and  disturbed.  This  profane  and  loud  cursing  and 
^^  quarrelling  on  that  particular  occasion,  might  have 
been  an  annoyance  to  those  who  heard  and  wit- 
nessed it;  but  it  could  not  hiive  been  an  annoyance 
to  the  citizens  in  general,  unless  there  were  some  other 
facts  in  the  case.  If  there  were  such  other  facts,  then 
these  ought  to  have  been  set  forth;  for  an  indictment 
must  specify  all  the  facts  whi&h  constitute  the  oflfence. 
It  is  possible  that  a  frequent  and  habitual  repetition  of 
acts  which  singly  are  but  private  annoyances  may  con- 
stitute a  public  or  common  nuisance.  But  if  so,  this 
frequent  and  habitual  repetition  should  be  appropriately 
charged.  No  injurious  consequences  of  an  abiding  kind, 
and  therefore  affecting  not  simply  those  present  at  the 
commission  of  the  act,  but  affecting  the  citizens  successively, 
and  as  they  come  within  the  reach  of  these  consequences, 
are  charged,  or  can  be  presumed  to  have  followed  ^m 
the  act.  "  The  singing  school"  is  indeed  said  to  Jwre 
been  broken  up  and  disturbed.  Of  whom  that  school 
was  composed  does  not  even  appear,  but  whether  it  con- 
sisted of  the  defendants  or  of  others,  its  interruption 
cannot  be  legally  pronounced  an  inconvenience  to  the 
whole  community.  The  loss  of  instruction  in  the  accom- 
plishment, to  those  who  would  fain  acquire  it,  does  not 
very  gravely  influence  the  good  order  or  enjoyment  or 
convenience  of  the  citizens  in  general,  so  as  to  call  for 
redress  on  the  complaint  of  the  state. 
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If  we  sustain  this  as  an  indictment  for  a  common  Jijmk,1835. 
nuisance,  we  shall  be  obliged  to  hold,  (hat  whenever  two    Statb 
or  more  persons  talk  loud  or  curse  or  quarl^l  j^  the  g^'^j^ 
presence  of  others,  it  may  be  charged  that  this  was  done 
to  the  common  nuisance,  and  if  so  found,  will  warrant 
punishment  as  for  a  crime.    This  would  be  either  to 
extend  the  doctrine  of  common  nuisances,  far  beyond  the 
limits  within  which  they  have  hitherto  been  coniSned,  or 
to  allow  of  a  vagueness  and  generality  iacriminal  charges, 
inconsistent  with  that  precision  and  certainty  on  the 
records  so  essential  as  restraints  on  capricious  power, 
and  so  salutary  as  the  safeguards  of  innocent  men. 

Independently  of  the  averment  ''  to  the  common  nui- 
sance," the  indictment  contains  no  crimihgl  charge.  No 
conspiracy  is  alleged,  no  special  intent  or  purpose  is 
averred,  which  would  impress  an  extraordinary  character 
on  the  act  done.  The  persons  disturbed  are  not  repre- 
sented as  having  been  engaged  in  the  performance  df  any 
public  duty — as  engaged  in  religious  worship,  attending 
at  an  election,  or  at  a  court.  Upon  a  demurrer  to  the 
indictment,  we  should  be  unable  to  render  a  judgment 
for  the  state.  It  is  our  opinion,  therefore,  that  there  is 
no  error  in  the  proceedings  below,  and  that  the  Judgment 
appealed  from  must  be  affirmed. 

Per  Cubiam.  Judgment  affirmed. 


THE  STATE  «.  Z ACHARIAH  BLTTHE. 

An  JncBctinent  mder  the  act  of  1636,  Cb  13,  char^g  that  the  defendant,  on 
a  particular  day,  and  on  divers  other  days  before  that  day,  aold  and  deliv- 
cred  spirita  to  certain  Blaves  whose  names  were  to  the  jarors  unknown, 
is  delbctive  for  ancertainty  in  embracing  the  transactions  of  divers  days 
with  divers  persons*  And  as  the  names  of  the  slaves  were  not  given,  it  is 
also  defective  for  not  stating  the  owners  of  the  staves,  or  averring  that  the 
owners  were  unknown,  if  the  fed  were  so. 

This  was  an  indictment  in  the  following  form. 
''  The  jurors  for  the  state  upon  their  oaths  present,  that 
Zachariah  Blythe,  late  of  said  county,  on  the  twenty- 
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Juki:,  1835.  gixth  day  of  October,  1834,  and  on  divers  other  days  and 
State  times  before  said  day,  at  and  in  the  county  aforesaid,  did 
Bltthil  unlawfoUy  traffic  with,  sell,  and  deliver  to  certain  negro 
slaves,  whose  names  are  to  the  jurors  as  yet  unknown,  a 
a  quantity  of  spirituous  liquors,  not  having  then  and  there 
any  written  authority  from  the  owners  of  said  slaves  to 
sell  and  deliver  the  spirits  aforesaid,  contrary  to  the  act 
of  the  General  Assembly  in  such  case  provided,  and 
against  the  peace  and  dignity  of  the  state." 

The  defendant  being  convicted  of  the  offence  charged 
in  the  indictment,  a  motion  in  arrest  of  judgment  was 
submitted  by  his  counsel,  which  being  sustained  by  his 
Honor  Judge  Norwood,  at  Northampton,  on  the  last 
Circuit,  the  Attomey-Creneral  appealed. 

The  Attomey-Generalf  for  the  state. 

Badger,  for  the  defendant,  objected,  that  the  indictment 
was  defective  for    uncertainty  and    indefiniteness ; 

1st.  Because  it  charged  the  selling  to  be  to  a  number  of 
slaves  in  gross,on  acertainday  and  divers  other  days,  where- 
as it  should  have  been  for  one  act  of  selling  to  one  or  many 
slaves,  or  for  frequent  acts  of  selling  to  one  slave. 

2nd«  Because  the  slaves  to  whom  the  spirits  were  sold 
were  not  specified,  either  by  their  own  names  or  by  those 
of  their  masters,  and  no  good  reason  was  stated  for  the 
omission.  He  contended,  in  support  of  this  objection, 
that  the  names  of  the  owners  of  the  slaves  should  have 
been  charged,  because  that  knowledge  might  have  been  of 
service  to  the  defendant  in  his  defence,  but  if  the  names 
of  the  owners  were  unknown,  then  that  fact  should  have 
been  distinctly  averred  in  the  indictment. 

RvFFiN,  Chief  Justice. — We  concur  in  the  opinion 
given  by  the  Judge  of  the  Superior  Court,  that  the  indict- 
ment is  defective,  and  that  the  judgment  must  be  arrested. 
It  charges,  that  the  defendant,  on  a  particular  day,  and 
on  divers  other  days  and  times  before  that  day,  sold  and 
delivered  spirituous  liquors  **  to  certain  slaves,  whose  names 
to  the  jurors  are  as  yet  unknown." 

Every  indictment  ought  to  have  convenient  certainty 
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as  to  time,  place  and  persons ;  and  give  to  the  accused  Jct«i1835. 
reasonable  notice  of  the  specific  facts  charged  on  him,  so     State 
that  he  may  have  an  opportunity  of  defending  himself.    BLrmt 
Here  the  indictment  conveys  no  information  of  that  sort. 
It  is  not  confined  to  a  single  joint  sale  to  several  persons, 
but  embraces  the  transactions  at  large  of  divers  days  with 
divers  persons.    It  is  like  an  indictment  in  one  count  for 
divers  distinct  assaults  and  batteries  on  several  persons  at 
diflferent  times.    To  such  a  complication  of  separate  accu- 
sations, the  defendant  ought  not  to  be  obliged  to  answer; 
and  in  this  case  he  could  not  form  the  least  conjecture  of 
the  facts  to  be  proved  against  him,  nor  those  to  which  he 
should  prepare  evidence. 

Besides  that,  we  think  the  indictment  does  not  suffi- 
ciently  ^identify  the  slaves.  It  it  true,  the  defendant 
might,  by  proper  averments  upon  a  second  indictment, 
show  the  identity  of  the  slaves  mentioned  in  both.  But 
he  ought  not  to  be  put  to  greater  difliculty  in  sustaining 
his  averments  than  is  unavoidable.  Here  the  description 
is  barely  that  of  being  slaves,  the  names  of  the  slaves  not 
being  given,  nor  their  sex,  nor  the  name  of  the  owner, 
nor  any  other  mark  of  identity.  From  necessity,  indict- 
ments, alleging  the  name  of  a  person  to  be  unknown,  are 
sustained  when  they  are  really  unknown.  But  in  general, 
the  name  must  be  given,  and  always,  unless  it  be  stated 
to  be  unknown.  The  Christian  name  alone  will  not 
suffice,  unless  the  occupation  or  station  be  added,  so  as  to 
identify  the  person  from  all  others,  as  in  the  case  stated 
in  the  books,  John^  Priest  of  A.  As  slaves  have  only  one  SanUe, 
name  in  general,  that  alone  may  be  sufficient  when  stated,  mavbede- 
But  it  is  by  itself  not  very  satisfactory,  because  there  is  a  fc"**^^y 

r  r  \  t  his  name 

more  perfect  mode  of  identifying  the  person,  by  stating  alone,  but 
him  to  be  a  slave  named  A.,  the  property  of  a  particular  fo"tto"*^ 
person,  so  as  to  distinguish  this  from  other  slaves  of  the  nameof  his 
same  name.  That  is  the  usual  method  of  describing  a  slave  bo^ven 
in  ordinary  transactions,  as  well  as  in  legal  proceedings.  ^^^ 
For  this  purpose,  proof  of  reputed  ownership  would  proba- 
bly support  the  allegation.    But  although  it  may  not  be 
necessary  to  state  the  owner,  where  the  slave  is  described 
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Jo!«,l835.  by  his*  name,  yet  where  the  name  of  the  slave  is  not 
State     given,  and  cannot  be  given,  because  unknown,  he  may  to 
BLrrttb    s^™^  extent  be  identified  by  stating  whose  property  he  is. 
That  is  a  step  towards  distinguishing  the  particular  per- 
son, and  would  not  leave  the  proof  at  large  of  any  and  all 
slaves.  It  is  not  doubted,  that  the  indictment  would  be 
good,  if  it  alleged  the  name  of  the  slave,  and  the  owner  of 
the  slave,  to  be  both  unknown.   But  the  indictment  ought 
so  to  state  as  to  both  facts ;  and  we  think  it  is  but  demand- 
ing reasonable  precision  to  a  common  intent,  to  require 
Where  the  ^^^  property  to  be  set  out,  as  part  of  the  descriptio  per- 
name  of  a    gancB,  when  the  name  of  the  slave  is  unknown.    If  neither 
averred  to    ^he  property  nor  the  name  be  given,  as  each  goes  equally 
fa'^  th   *^        identity,  the  excuse  for  not  doing  so  ought  to  appear 
namedThiB  in  the  indictment,  by  the  statement  that  the  former  was 
an  aw-**'    unknown,  as  well  as  the  latter.    That  allegation  is  as 
ment  that    proper  and  necessary  as  to  one  part  of  the  description,  as 
unknot,    it  is  in  respect  of  the  other, 
is  enentiaL     Per  Curiam.  Judgment  affimied. 


SAMUEL  P.  SIBfPSON  v.  JOHN  A  HARRY. 

The  word  »  appeal,"  in  the  9th  Bectkm  of  the  act  of  1794,  {Rn.  eh,  414,)  if 
not  used  in  its  technical  sense,  anSTit  is  not  therefore  necessary  or  regular 
§at  the  magistrate  to  pass  upon  a  daim  of  a  third  person  to  property  at> 
fached,  before  such  person  can  carry  his  case  to  the  County  Court 

The  claim  of  an  interpleader  to  property  attached,  must  be  a  legal  claim ;  a 
mere  equUable  one  will  not  entitle  the  interpleader  to  the  property  attached. 

No  claim  can  be  interposed  by  a  third  person,  to  a  debt  attached  in  the  hands 
of  a  garnishee,  as  nothing  but  tangible  property  comes  within  the  words  or 
the  spirit  of  the  law,  allowing  an  interplea. 

Tms  was  an  attachbient  and  interpleader  under  the 
following  circumstances.  The  defendant,  John  H.  Harry» 
on  the  7th  January,  1832,  sued  out  an  attachment  return- 
able before  a  single  justice,  against  John  R.  Punn,  an 
absconding  debtcH*,  and  summoned  William  Boydton,  as  a 
garnishee.  On  the  same  day,  Boydton  appeared,  and 
acknowledged  that  he  had  money  enough  in  his  hands  (of 
the  said  Dunn's)  to  pay  the  amount  claimed  by  the  plain- 
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tiff  in  the  attachment.  Thereupon  the  said  amount  Tvas  Jowb,183S, 
condemned  in  the  hands  of  the  garnishee,  to  satisfy  such  SiMFaoR 
recovery  as  might  thereafter  be  had  by  the  plaintiff,  against  q^,. 
the  defendant  in  the  attachment.  On  the  7th  February, 
1832,  the  present  plaintiff,  Simpson,  interposed  a  daim  to 
the  money  in  the  hands  of  the  garnishee,  which  being  re- 
jected by  the  magistrate,  he  appealed  to  the  Colmty  Court. 
Having  failed  upon  an  issue  to  the  jury  in  establishing  his 
claim  there,  he  appealed  to  the  Superior  Court,  where 
upon  a  trial  had  before  his  Honor  Judge  Settle,  at 
Lincoln,  on  the  last  Circuit,  he  offered  evidence  tending 
to  establish  the  following  case.  Dunn,  some  time  before 
the  issuing  of  the  present  defendant's  attachment,  had 
obtained  a  judgment  before  a  single  justice,  against  a  man 
of  the  name  of  M'Lelland,  and  being  indebted  to  the  pre- 
sent plaintiff,  in  a  larger  sum  of  money,  on  the  24th 
December,  1831,  gave  the  plaintiff  a  written  order  on  the 
constable,  who  was  supposed  to  have  possession  of  the 
judgment,  to  deliver  the  same  to  the  plaintiff,  as  having 
been  assigned  to  him.  The  judgment,  however,  was  not 
in  the  hands  of  the  constable,  but  had  been  left  in  the 
custody  of  the  magistrate,  who  rendered  it.  The  consta- 
ble therefore,  on  the  presentation  of  this  order,  which  was 
on  the  day  of  the  date,  gave  the  plaintiff  an  order  on  the 
magistrate  for  the  judgment ;  but  as  the  magistrate  was 
out  of  the  state,  it  was  not  then,  nor  did  it  appear  to  have 
been  at  any  time  [afterwards,  presented  to  him.  When 
the  judgment  was  rendered,  M^Lelland,  having  given 
surety  for  the  stay  of  execution,  requested  the  justice  to 
keep  the  judgment,  assuring  him  that  it  should  be  paid 
before  the  expiration  of  the  stay.  It  did  not  distinctly 
appear,  whether  before  or  after  the  24th  of  December, 
1831,  but  at  all  events  before  the  7th  January,  1832, 
M'Lelland  called  at  the  store  of  the  magistrate,  for  the 
purpose  of  paying  up  the  judgment,  and  the  magistrate 
being  absent,  Boydton,  his  partner,  who  had  access  to  his 
papers,  received  the  money  from  M'Lelland,  and  delivered 
up  the  judgment  to  him.  After  the  attachment  was  issued, 
and  after  Boydton  had  given  in  his  garnishment,  and  after 
the  money  which  he  admitted  himself  to  owe  to  Dunn, 
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JirNE,U8S5.  was  condemned  to  answer  the  recovery  which  might  be 
SiHpaoN  made  by  the  plaintiff  in  the  attachment,  Simpson,  the 
Hf^j^  plaintiff  in  this  interpleader,  gave  notice  to  Boydton  of  his 
assignments,  and  claimed  the  money  received  by  him. 
Boydton  refusing  to  pay  it,  he  then  interposed  his  claim 
to  it  before  the  magistrate  who  was  acting  upon  this 
attachment.  His  Honor,  upon  these  facts,  instructed  the 
jury,  that  the  plaintiff  had  but  an  equity  to  the  money, 
and  not  the  property  therein,  and  the  jury  found  accord- 
ingly against  his  claim  of  property,  and  he  appealed. 

Devereux,  for  the  plaintiff,  contended  1st,  that  under  the 
act  of  1794,  {Rev.  ch.  414,  s.  9,)  an  interpleader  had  a 
right  to  urge  either  a  legal  or  an  equitable  claim. 

2nd.  That  in  this  case  the  money  was  in  the  custody  of 
the  law,  the  magistrate  or  Boydton,  being  in  a  situation 
analogous  to  that  of  a  clerk  of  a  Court  of  Record ;  and 
cited  the  cases  of  Overton  v.  ffi//,  1  Murph.  Rep.  47,  and 
Alston  V.  Clay,  2  Hay.  Rep.  171. 

3rd.  That  if  the  claim  of  Simpson  to  this  debt,  before 
payment,  was  an  equitable  one,  by  the  subsequent  pay- 
ment the  trust  was  closed,  his  title  became  legal,  and  he 
might  then  maintain  assumpsit  for  money  had  and  received 
to  his  use ;  and  for  this  was  cited  Cooper  v.  Wrench,  16 
Eng.  Com.  Law  Reps.  51. 

No  counsel  appeared  for  the  defendant. 

Gaston,  Judge,  after  stating  the  case,  proceeded  as 
follows : — It  may  not  be  amiss  to  state,  that  the  proceed- 
ings upon  this  interpleader,  have  not  been  strictly  regular. 
The  9th  section  of  the  act  of  1794,  {Rev.  ch.  414,)  which 
directs  the  mode  of  proceeding  where  property  attached  is 
claimed  before  a  justice,  directs  that  where  any  property 
attached  as  aforesaid,  shall  be  claimed  by  any  other  per- 
son, and  to  determine  the  right,  the  intervention  of  a  jury 
may  be  necessary ;  the  party  claiming  such  property  may 
appeal  to  the  next  County  Court,  where  such  right  upon 
issue  joined,  shall  be  tried  by  a  jury ;  the  party  claiming 
entering  into  a  bond  with  sufficient  security  to  pay  all 
costs  and  charges  in  case  he  shall  fail  to  prosecute  the 
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suU  with  effect.  The  term  "  appeal,"  we  do  not  under-  JpwiCi  1835. 
stand  as  having  been  here  used  in  its  technical  sense,  the  Simfson 
calling  upon  a  superior,  to  correct  injustice  in  the  decision  h^t. 
of  an  inferior  tribunal ;  but  the  calling  on  a  Superior  Court 
to  take  cognizance  of  a  matter  pending  in  the  inferior  tri- 
bunal, and  which,  from  its  constitution,  the  latter  is  not 
fitted  to  determine.  The  claim  of  property  is  supposed  to 
be  one  in  which  the  intervention  of  a  jury  may  be  neces- 
sary, and  as  there  is  no  jury  in  the  Magistrate's  Court, 
the  claimant  in  the  interpleader  appeals  his  suit,  that  is  to 
say,  removes  it  for  trial  to  the  County  Court,  where  such 
a  jury  can  be  had.  There  was  no  necessity,  therefore,  for 
the  magistrate's  proceeding  to  any  adjudication  upon  the 
claim,  and  such  adjudication  was  a  nullity.  Whenever 
the  case  is  one,  in  which  an  interpleader  is  allowed,  the 
claimant  is  entitled  to  remove  his  claim  to  the  County 
Court,  upon  complying  with  the  terms  prescribed  by  the 
act.  The  irregularity,  however,  in  this  case,  furnishes  no 
ground  for  reversing  the  judgment  of  the  Superior  Court, 
for  the  claim  has  been  acted  upon,  both  in  the  County  and 
Superior  Courts  precisely  as  it  would  have  been,  had  not 
the  magistrate  passed  upon  it. 

We  are  of  opinion,  that  there  is  no  error  in  the  instruc- 
tion given  by  his  Honor  on  the  trial  of  the  issue  in  the 
Superior  Court.  Judgments  are  not  assignable  at  law, 
and  however  the  transfers  of  them  may  be  protected  in 
equity,  they  unquestionably  pass  no  legal  interest.  The 
present  plaintiff  was  not  the  legal  owner  of  Dunn's  judg- 
ment, and  Boyd  ton  by  the  receipt  of  the  money  upon  it, 
did  not  become  legally  the  debtor  of  the  present  plaintiff. 
If,  after  the  receipt  of  the  money,  and  with  a  knowledge  of 
the  assignment,  he  had  promised  to  pay  the  money  to  the 
plaintiff,  he  would  have  made  himself  liable  by  such  as- 
sumpsit. If  before  the  receipt  of  the  money,  he  had  been 
apprised  of  the  assignment,  and  had  collected  it  as  agent 
for  the  plaintiff,  he  would  have  been  liable  as  for  so  much 
money  received  to  the  use  of  the  plaintiff.  But  a  mere 
equitable  interest  in  the  judgment  could  not  per  se  create 
a  legal  property  in  the  money  due,  or  paid  upon  the  judg- 
ment, in  whose  hands  soever  it  might  be.  But  it  is  insisted, 

Vol.  I.  27 
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June,  1835.  in  behalf  of  the  appellant,  that  his  claim  was  supported 
SiMPfloN    by  showing  an  equitable  interest  in  the  money,  for  that 
TM?\^    it  is  the  purpose  of  the  attachment  laws  to  subject  to  the 
demands  of  creditors  only  such  moneys  as  are  equitably 
and  trudy  due  to  their  debtors,  and  not  such  as  are  due  to 
them  in  trust  for  others.    We  admit  the  argument,  but 
deny  the  inference.     We  admit  that  it  is  not  the  purpose 
No  atuch.  of  the  attachment  laws,  to  subject  to  the  demands  of 
uTkvi^    creditors,  either  property  held   by,  or  debts  due  to,  ab- 
upon  pro-    sconding    debtors  as  trustees  for  others.      If  upon  the 
^?or debts  garnishee's  examination,  or  on  a  disputed  issue  growing 
due  to,  ab-  out  of  a  garnishment,  it  shall  appear  that  the  garnishee 
debtors  as   holds  effects  of,  or  is  indebted  to  the  defendant,  as  the 
^th*****  ^  trustee  of  another,  the  Court  ought  not,  and  will  not,  con- 
demn those  eiiects,  or  that  debt,  as  liable  to  the  satisfaction 
of  the  demands  of  the  attaching  creditor.    Such  creditor 
would  thereby  be  converted  into  a  trustee  for  the  rightful 
owner ;  and  the  proceeding  would  be  a  perversion  of  the 
very  intent  and  purpose  of  the  law  of  attachments.    But 
if  the  garnishee  sets  up  no  such  defence,  and  states  no 
facts  from  which  it  can  be  inferred,  we  are  at  a  loss  to 
conceive  how  it  can  be  brought  before  that  Court.    The 
privilege  of  interposing  a  claim  is  given  by  law  to  him, 
and  to  him  only,  who  has  the  right  to  the  property ;  and 
the  issue  upon  the  claim  is  in  whom  is  the  property  claimed. 
This   must  mean  the  legal  ownership.    Such  an  issue 
wherever  tried,  can  mean  nothing  else.    If  the  claimant 
has  not  the  legal  interest  in  the  property,  the  issue  cannot 
be  found  for  him.     The  equitable  owner  is  not  without 
redress.    He  can  have  recourse  against  the  garnishee 
who  hath  held  back  the  facts,  which  would  have  prevented 
condemnation;   or  he  may  invoke  the  aid  of  a  proper 
court,  to  stop  the  proceedings.    He  can  pursue  either  of 
these  courses,  whenever  the  nature  of  the  property,  or  the 
magnitude  of  the  debt,  will  induce  a  Court  of  Equity  to 
take  jurisdiction  of  an  equitable  demand — and  where  it 
will  not,  he  is  in  no  worse  condition  than  he  was  in  before. 
As  the  alleged  error  on  which  the  plaintiff  seeks  a 
reversion  of  the  judgment  against  him  does  not  exist,  it 
is  not  necessary  that  we  should  state  any  other  reason  for 
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affirming  the  judgment.    But  we  have  been  struck  with  Jpwe,  1835. 
the  character  of  the  claim  here  interposed — a  daim  to  a    Simpson 
dd)t — and  are  apprehensive  that  our  silence  upon  a  point    h^brt. 
so  obviously  presented  to  our  notice,  might  be  construed 
into  an  implied  sanction  of  such  a  course  of  proceeding. 
We  understand  all  the  provisions  in  the  attachment  laws, 
permitting  third  persons  to  interpose  claims,  as  applying 
only  in  the  cases  ordinarily  indicated  by  the  words  used. 
Creditors  are  enabled  by  means  of  these  laws  to  obtain 
satisfaction  of  their  demands   against  their  absconding 
debtors  out  of  either  or  both  of  two  funds.    The  first,  is 
such  of  their  property  as  may  be  levied  on,  seised  and 
k  sold ;  the  second,  out  of  debts  due  to  them  from  third  per- 

!  sons.     Special  provisions  are  made  for  prosecuting  the 

remedy  by  attachment,  applicable  to  the  pursuit  against 
these  respective  funds.    For  debts  due  from  third  persons 
judgments  are  to  be  rendered  against  them.    As  to  the 
property  which  can  be  seised,  it  is  to  be  levied  on,  and  is  to 
be  sold  by  venditioni  eocponas,  as  the  property  of  the  de- 
fendant liable  to  execution.    It  is  when  property  is  attach- 
ed—of  a  tangible  kind — the  subject-matter  of  anexecution — 
that  third  persons  have  a  right  to  come  forward,  and  insist 
that  the  property  so  attached  is  their  property,  and  not 
that  of  the  absconding  debtors.    If  the  persons  summoned  Creditonaf 
as  garnishees,  choose  to  admit  that  they  owe  money  to  the  Sro  mT* 
defendants  in  attachment,  which  in  truth  is  not  due,  and  legal  right 
thereby  subject  themselves  to  judgments  for  which  they  fo/^JSrenu 
I  are  not  liable,  the  actual  creditors  of  these  garnishees  have  '^8  ^^ 

no  legal  right  to  interpose.    Judgments  against  the  gar-  ^[^^oon- 
nishees  for  what  they  admit  to  be  due,  touch  not  the  debts  ^^g 
due  from  the  garnishees  to  others.     They  produce  no  indebted  to 
seisure,  no  sale  of  the  latter — and  leave  the  remedies  of  *^®  ^ 

Bconding 

these  creditors  and  all  the  means  of  enforcing  them,  pre-  debtor, 
cisely  as  they  were.     These  creditors  have  no  more  leged  Such  con- 
right  to  interpose  against  the  rendition  of  such  judgments,  not  idQfect 
than  against  the  voluntary  confession  of  judgments  by  ^'^^'f^^" 

^,    .      ,  .  ,  ,  1    •      .  .  .  .      agaiMtthe 

their  debtors  to  persons  brmgmg  suit  against  them  by  gamiahee. 

original  process.    But  where  the  properly  of  third  persons  But  where 

is  specifically  levied  upon  by  attachment,  as  the  property  JJ^y  ^/"^ 

of  an  absconding  debtor;  the  proceeding  is  against  that  levied  upon 
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Jure,  1835.  very  corpus — and  the  law  to  prevent  the  direct  injury 
SucnoN  arising  from  the  interruption  to  its  enjoyment,  and  the 
Harrt  possible  injury  that  may  attend  its  removal,  has  provided 
u  the  pro-  ^  mode  by  which  the  right  to  it  may  be  immediately 
perty  of  an  asserted.  As  well  therefore,  from  the  objects  intended  to 
debtor,  ^^  ^  effected  by  the  legislature,  as  from  the  words  used,  we 
claimants  are  of  Opinion  that  the  claimant,  if  he  had  had  a  legal  right 
right  to  in.  to  the  money  received  by  Boydton  on  the  judgment  against 
th?°nff.^'  M'l^Uand,  could  not  interpose  a  claim  against  the  plain- 
poae  of  pro.  tiff  in  attachment  to  the  debt,  which,  Ae  says,  Boydton 
thSr^  owed  to  Aw  debtor. 
Bent  en.  Per  CuRiAM.  Judgment  affirmed. 

joyment  of 

it,andibr 

preventingr 

any  injury 
that  might 

»**«™*  »*■  THE  STATE  t..  SOLOMON  ROPER. 

FemoTal* 

An  indictment  which  charges  an  indecent  and  acandalous  exposore  of  the 
naked  person  to  pihlie  view  in  apultlie  ptaee,  is  sufficient,  without  charging 
the  act  to  have  been  oomn^tted  in  the  presence  of  one  or  more  of  the  citi- 
zens of  the  state. 

The  defendant  was  convicted  at  Burke,  on  the  last 
Circuit,  before  his  Honor  Judge  Settle,  upon  the  follow- 
ing indictment. 

**  The  jurors  for  the  state  upon  their  oaths  present,  that 
Solomon  Roper,  late  of  said  county,  on  the  first  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-three,  with  force  and  arms  in  said 
county,  being  an  evil  disposed  person,  and  contriving  and 
intending  to  debauch  and  corrupt  the  morals  of  the  citi- 
zens of  said  county,  on  a  certain  public  highway  in  said 
county,  did  indecently  and  scandalously  expose  to  public 
view  the  private  parts  of  him  the  said  Roper,  to  the  evil 
and  pernicious  example  of  all  others  in  like  case  offending, 
and  against  the  peace  and  dignity  of  the  state." 

After  his  conviction,  the  defendant's  counsel  moved  in 
arrest  of  judgment,  "  that  the  bill  of  indictment  was 
defective,  in  not  charging  that  the  offence  was  committed 
in  the  presence  of  one  or  more  good  citizens  then  and 


OF  NORTH  CAROLINA.  209 

there  assembled."    His  Honor  overruled  the  motion,  and  Juwe,1835. 

pronounced  judgment,  from  which  the  defendant  appealed.    ^^"^ 
No  counsel  appeared  for  the  defendant.  Ropu. 

The  Attorney' General,  for  the  state. 

Gaston,  Judge,  after  stating  the  case,  proceeded : — We 
consider  it  a  clear  proposition,  that  every  act  which  openly 
outrages  decency,  and  tends  to  the  corruption  of  the  pub- 
lic morals,  is  a  misdemeanor  at  common  law.  A  public 
exposure  of  the  naked  person,  is  among  the  most  offensive 
of  those  outrages  on  decency  and  public  morality.  It  is 
not  necessary  to  the  constitution  of  the  criminal  act,  that 
the  disgusting  exhibition  should  have  been  actually  seen 
.by  the  public ;  it  is  enough,  if  the  circumstances  under 
J  which  it  was  obtruded  were  such  as  to  render  it  probable 
khat  it  would  be  publicly  seen ;  thereby  endangering  a 
tshock  to  modest  feeling,  and  manifesting  a  contempt  for 
'the  laws  of  decency.  In  the  description  of  every  indict- 
able oflfence,  it  is  always  advisable  that  the  charge  should 
be  made  to  conform  to  approved  precedents.  A  departure 
from  them  is  viewed  with  suspicion.  Yet  where  there 
are  no  precise  technical  expressions  and  terms  of  art 
required,  so  appropriated  by  the  law  to  the  description  of 
an  ofience  as  not  to  admit  a  substitute  for  them,  it  is 
sufficient  that  the  indictment  charges  in  intelligible  lan- 
guage, with  distinctness  and  certainty,  all  the  substantial 
circumstances  which  constitute  the  offence.  In  2  Chit. 
Crim.  Law,  41,  we  have  a  precedent  of  the  indictment 
which  was  used  in  the  case  of  The  King  v.  Crunden.  It 
consists  of  two  counts.  The  iSrst  charges,  that  he  exposed 
himself  naked  and  in  an  indecent  posture  near  to,  and  in 
firont  of,  divers  houses,  and  also  near  to  a  certain  public 
highway,  and  also  in  the  presence  of  divers  of  the  king's 
subjects:  the  second  charges,  that  he  exposed  himself 
naked  to  divers  of  his  majesty's  subjects.  In  2  Campbell's 
Rep.  page  89,  we  have  a  report  of  the  case.  The  defend- 
ant was  convicted  on  evidence  that  he  bathed  in  the  sea, 
dressing  and  undressing  on  the  beach,  opposite  to  the 
East  Cliff  at  Brighton,  on  which  cliff  there  was  a  row  of 
inhabited  houses,  from  the  windows  of  which  he  might  be 
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JpNK,i835.  distinctly  seen,  as  he  was  undressed  and  swam  in  the  sea. 
State  The  allegation,  that  this  indecent  exhibition  was  made  in 
RorxR.  ^^6  presence  of  divers  persons,  was  satisfied  by  proof  that 
it  took  place  in  their  vicinity,  and  so  that  it  might  have 
been  seen.  The  allegation  means  no  more,  and  any  other 
allegation  which  distinctly  and  explicitly  avers  as  much, 
will  as  effectually  answer  to  decribe  the  ofience.  The 
averments  in  this  indictment,  that  on  a  certain  public 
highway  the  defendant  did  indecently  and  scandalously 
expose  to  public  view,  can  mean  nothing  less  than  that 
the  indecent  exposition  was  so  made,  that  it  might  have 
been  seen  by  numbers.  The  necessary  constituents  of  the 
crime  are  therefore  stated,  and  there  was  no  error  in  over- 
ruling the  motion  in  arrest. 

This  opinion  will  be  certified  to  the  Superior  Court  of 
Burke,  with  directions  to  proceed  to  judgment  and  sen- 
tence against  the  defendant,  agreeably  to  this  decision  and 
the  law  of  the  state. 
Per  Curiam.  Judgment  affirmed. 


DEN  ex  dem  HENRY  B.  VAN  PELT  et  aL  v.  LITTLEJOHN  PUOa 

The  aets  of  1777  {Rev,  eh.  114,  e.  11,)  and  1783,  (Rev.  eh.  185,  a.  14,)  which 
require  grwata  to  be  recorded  in  the  Secretary's  Office,  do  not  impoie  upon 
the  grantee  the  burden  of  showing  affirmatively  that  it  has  been  done.  The 
non-reoording,  if  an  available  objection  at  all,  must  be  shown  by  him  who 
makes  it    But  it  $eem»f  that  such  an  objection  is  not  available  at  alL 

Slight  and  immaterial  mistakes  in  the  recording  of  a  grant,  will  not  avoid  it 

This  was  an  action  of  ejectment,  tried  before  his 
Honor  Judge  Strange,  on  the  last  Fall  Circuit,  at  Curri- 
tuck. 

Upon  the  trial,  the  plaintiff,  in  support  of  his  title, 
oiiered  in  evidence  an  original  grant  from  the  state  to 
Daniel  Van  Pelt.  The  grant  was  Na  531 — ^was  under 
the  great  seal,  signed  by  the  Governor,  and  counter- 
signed by  theSecretary  of  State,  dated  the  twenty-fourth 
day  of  May,  1810,  for  one  hundred  and  fifty  acres  of  land, 
lying  in  the  County  of  Currituck,  described  more  particu- 
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larly  by  certain  lines  and  boundaries,  and  corresponding  Jwi  1835. 
with  the  tract  described  in  the  declaration.  This  grant  was  ^^  ^'^'^ 
duly  registered  in  the  Register's  office  of  the  County  of  pugh. 
Currituck,  and  this  memorandum  was  indorsed  on  it : 
"  Recorded  in  the  Secretary's  office,  Wm.  M.  White,  P. 
Sec."  To  show  that  this  grant  had  been  recorded  in  the 
Secretary's  Office,  the  plaintiff  introduced  as  evidence, 
what  he  alleged  was  a  copy  of  the  grant  from  the  books  of 
that  office,  certified  by  the  secretary  himself.  This  docu- 
ment purported  to  be  a  copy  of  a  grant  of  the  same  num- 
ber to  the  same  person,  for  the  same  quantity  of  land, 
(interposing,  however,  between  the  words  "  acres  of"  and 
"  land"  the  word  "  marsh,")  lying  in  the  same  county,  of 
the  very  same  date,  the  same  beginning,  and  also  describ- 
ing the  boundaries  as  mentioned  in  the  original  grant, 
except  in  two  particulars,  viz.  First,  the  distance  and 
termination  of  the  first  line,  as  described  in  the  original, 
were,  ''85  chains  to  the  point  next  to  Anderson^ s  Island." 
In  the  copy,  they  were  "  85  chains  to  the  point  next  to 
Adderson*s  Island."  The  second  variance  was  in  the 
description  of  the  second  line.  The  original  calling  for  a 
course  and  distance  **  S.  55°  E.  one  chain  and  seventy- 
five  links;**  the  copy  for  "S.  55°  E.  seventy-five," 
leaving  out  the  words  one  chain  and  also  the  word  links. 
The  defendant  contended,  from  these  variances,  that  in  law, 
the  grant  had  never  been  recorded  in  the  Secretary's  Office, 
and  was  therefore  void,  and  should  not  be  read^in  evidence. 
His  Honor  permitted  the  grant  to  be  read ;  whereupon  the 
plaintiff  had  a  verdict,  and  the  defendant  appealed. 

Lreddlf  for  the  defendant. 
Enneyt  contra. 

Daioel,  Judge,  after  stating  the  case  as  above,  pro- 
ceeded : — It  is  here  contended  for  the  defendant,  that  from 
the  facts  disclosed  in  the  case,  the  grant  to  Daniel  Van 
Pelt  never  was  recorded  in  the  Secretary's  Office ;  and 
that  it  is  void  by  force  of  the  act  of  1777,  {Reo.  ch.  114,  s. 
11).  That  section  of  the  act  is  in  these  words:  ''  That  the 
secretary  shall  make  out  grants  for  all  surveys  returned 
to  his  office,  which  grants  shall  be  authenticated  by  the 
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JpwK,  1835.  Governor,   and  countersigned    by    the    Secretary,  and 

Van  Pklt  recorded  in  his  office,  ready  to'^be  delivered  to  the  parties 

Proa.     ^^  whom  the  same  shall  be  made,  on  the  first  day  of  April 

and  October  in  every  year ;  and  every  person  obtaining  a 

grant  for  lands,  shall  within  twelve  months  after  such 

grant  shall  be  perfected  as  aforesaid,  cause  the  same  to  be 

registered  in  the  Register's  Office  of  the  county  where  the 

lands  shall  lie,  otherwise  such  grant  shall  be  void."    This 

Thekic      Court,  in  the  case  o{  Slade  v.  Greeny  2  Hawks,  226,  put 

edTn  the  '  a  construction  upon  this  section  of  the  act  of  1777.     It  is 

^*^®^       there  said,  "  that  the  grant  is  directed  to  be  registered  in 

Greeti,2     the  Secretary's  Office,  but  it  is  made  the  duty  of  the. 

I         ^R^      Secretary  to  have  it  done,  and  the  grantee  ought  not  to  be 

niMd.         injured  by  his  neglect.      By  the  same  section  it  is  made 

'•  the  duty  of  the  grantee  to  have  it  registered  in  the  county 

'  where  the  lands  lie,  and  in  case  of  neglect  it  is  declared 

i  void :  but  this  penalty  is  not  referable  to  the  first  part  of 

the  section,  which  directs  registration  in  the  Secretary's 
r  Office.    That  would  be  inflicting  punishment  on  the  inno- 

cent, which  is  due  to  the  guilty."  We  think  this  is  a 
correct  construction,  and  therefore  concur  in  the  same. 
But  the  land  offices  were  closed  by  the  act  of  1781,  {Rev. 
ch.  172,)  and  the  act  of  1777  was  repealed  so  far  as  it  was 
inconsistent  with  the  latter  act.  The  act  of  1783,  {Rev. 
ch.  185,)  reopened  the  land  offices ;  and  the  14th  section  of 
this  act  is  the  same  verbatim  with  the  11th  section  of  the 
act  of  1777,  except  the  sentence  '*  otherwise  such  grants 
shall  be  void,"  which  is  omitted. 

The  act  of  Assembly  does  not  require  of  the  Secretary 
to  indorse  upon  the  grant,  before  its  delivery  to  the 
grantee,  a  certificate  that  it  has  been  recorded  in  his 
office ;  and  we  learn  from  the  Secretary,  that  from  the 
period  when  the  proprietary  government  ceased,  more 
than  a  hundred  years  ago,  until  since  he  came  into  office, 
no  such  indorsations  have  ever  in  fact  been  made.  It  has 
been  usual  to  require  from  the  assistants  in  the  office  a 
memorandum  of  the  recording  for  the  information  of  the 
secretary,  and  to  govern  him  in  the  delivery  of  the 
grants.  In  the  absence  of  any  positive  requirement  of 
such  a  certificate,  and  from  the  long  usage  which  we 
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regard  as  high  evidence  of  this,  and  the  fornier  laws  on  Jow«il835. 
the  same  subject,  we  hold  that  a  grantee  is  not  bound  VanPklt 
to  show  affirmatively,  that  his  grant  has  been  recorded,  p^ 
The  entire  ground  of  the  defendant's  objection  is  taken 
away,  because  he  did  not  show  that  the  grant  had  not 
been  recorded.  Upon  the  delivery  to  the  grantee,  the 
presumption  of  law  is,  that  the  grant  has  been  perfected, 
and  this  presumption  must  continue  until  it  has  been 
proved,  that  the  fact  is  otherwise.  But  upon  examining 
the  supposed  copy,  it  seems  to  us,  that  the  grant  has  been 
recorded,  although  inaccurately  and  defectively.  The 
misprisions  of  the  clerk  are  reprehensible,  but  do  not 
annul  the  act.  If  registration  necessarily  implies  an  exact 
transcript,  literatim  et  verbatim,  the  reason  of  the  law  for 
requiring  the  original  to  be  produced  in  all  cases  where  it 
can  be  had,  would  fail.  Errors  and  mbtakes  are  incident 
to  frail  human  nature.  The  original  is  always  expected 
to  speak  more  correctly  than  a  copy.  We  think  the  evi- 
dence was  admissible,  and  that  the  judgment  should  be 
affirmed. 
Per  Curiam.  Judgment  affirmed. 


RICHARD  SPENCER,  et  Ux.  v.  BENJAMIN  WESTON*S  Hein,  et  il. 

The  claim  which  a  widow  has  for  dower  in  the  lands  of  which  her  hnsband 
died  seised,  is  not,  before  assignment,  a  **  right  or  title"  to  the  land,  within 
the  meaning  of  the  act  of  1715,  {Rev,  eh,  2,  sec  3,)  and  is  not,  therefore, 
barred  bj  the  limitations  of  that  act 

Lapse  of  time  is  not  of  itself  a  legal  bar,  bat  only  eridence  in  support  of  a  b^, 
properly  pleaded.  Therefore  where  there  is  no  plea  on  the  record  to  fvhich 
lapse  of  time  can  apply  as  evidence,  it  cannot  avail  as  a  defence. 

Damages  for  the  detention  of  dower  cannot  be  claimed  for  a  period  anterior 
to  a  demand  for  its  assignment. 

i^MBre,  whether  in  this  state  dower  is  not  neoesparily  aangnaUe  at  law  by 
r,  and  therefbra  that  there  can  be  no  demand  in  pai§. 


Thib  was  a  prittion  for  dower,  and  damages  for  deten- 
tkm,  filed  by  the  feme  and  her  second  husbandi  against  the 
heirs  and  the  assignees  of  the  heirs  at  law  of  the  former 
httsbond.    It  appeared,  that  the  former  husband  of  the 

Vol.  I.  28 
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Jiiios,l835.  feme  died  seized  in  1804,  intestate,  and  that  no  steps  had 
SncRCBi    been  taken  to  assert  this  claim  until  1832,  during  all  \vhich 

WntoH  ^™®  ^^®  '^"^  ^^^  ^^^  ^"  ^^^  iegaA  possession  of  the  heirs 
and  their  terre-tenants.  It  appeared  also,  that  this  land  was 
not  that  upon  which  the  former  husband  had  his  chief 
residence.  The  defendants  answered  and  relied  upon  the 
statute  of  limitations ;  and  upon  the  trial  insisted  likewise 
upon  the  lapse  of  time,  as  a  defence.  His  Honor  Judge 
Strange,  on  the  last  Circuit  at  Hyde,  dismissed  the  peti- 
tion, and  the  plaintifis  appealed. 

No  counsel  appeared  for  either  party. 

Daniel,  Judge,  after  stating  the  case,  proceeded : — The 
petition  for  dower  is  by  the  Act  of  Assembly  substituted 
for  the  writ  and  declaration  in  an  action  of  dower  at  the 
common  law ;  and  therefore  the  defendant  always,  if  he 
has  any  defence  to  make,  should  plead  or  defend  according 
to  the  course  of  the  common  law.  It  is  not  a  chancery 
proceeding.  Whitehead  v.  Clinch^  2  Hay.  3.  We  how- 
ever consider  the  act  of  1715,  {Rev.  ch.  2,)  called  the  act  of 
limitations,  as  having  been  plead  and  relied  on  in  this 
case.  Is  that  act  a  bar  to  this  petition  ?  The  widow 
had  no  estate  in  the  land,  for  the  law  cast  the  freehold 
upon  the  heir  immediately  upon  the  death  of  the  ancestor. 
Gilbert's  Ten.  26.  In  this  land  she  had  not  a  right  to 
quarantine,  for  it  was  not  the  land  on  which  her  husband 
had  his  chief  house.  Magna  Charta,  c.  7.  Thomas'  Coke, 
584.  The  widow  had  no  right  of  entry  for  dower  until  it 
had  been  assigned  to  her.  She  had  no  estate  in  the  land, 
until  assignment.  It  is  not  until  her  dower  has  been 
duly  assigned,  that  a  widow  acquires  a  vested  estate  for 
life,  which  will  enable  her  to  maintain  ejectment.  4  Kent's 
Com.  60.  On  recovering  at  law,  the  sheriff  delivers  the 
demandant  possession  of  her  dower,  by  metes  and  bounds, 
if  the  subject  be  properly  divisible,  and  the  lands  be  held 
in  severalty.  Ibid.  62.  In  the  English  laws,  the  wife's 
remedy  by  action  for  her  dower,  is  not  within  the  ordi- 
nary statutes  of  limitations.  Ibid.  68.  Oliver  v.  Richard- 
son,  9  Yes.  222.  A  fine  levied  by  the  husband  alone,  of 
lands,  which  he  was  seized  of  during  the  coverture,  and 
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proclamations  duly  made,  will  bar  the  wife  of  her  dower,  Jons,  isa^* 
(5  Com.  Dig.  Pleader,  672,)  because  the  statute  4  Henry  '^^^ 
7th,  by  its  second  section  enacts,  that  the  proclamations       v. 
so  had  or  made  should  be  final,  &c.,  with  a  saving  to   Wmtoh. 
every  person  or  persons,  and  to  their  heirs,  other  than  the 
parties  to  said  fine,  of  such  right,  title,  and  interest,  as  they 
have  to  or  in  the  lands,  at  the  time  of  such  fine  engrossed ; 
so  that  they  pursue  their  title,  claim,  or  interest^  by  way 
of  action  or  lawful  entry  within  five  years  next  after  the 
same  proclamations  had  and  made ;  with  a  further  saving 
to  all  other  persons  of  such  action,  right,  title,  claim  and 
interest f  in  or  to  the  said  lands,  &c.  as  shdM  first  grow, 
remain,  or  descend,  or  come  to  them  after  the  said  fine 
engrossed,  and  proclamations  made,  by  force  of  any  gift 
in  tail,  or  by  any  other  cause  or  matter,  had  and  made 
before  the  fine  levied,  so  that  they  take  their  action  or 
pursue  their  said  right  and  title  according  to  law,  within 
five  years  next  after  such  action,  &c.  to  them  accrued, 
descended,  fallen  or  come.    When  the  right  can  be  saved 
by  entry  to  avoid  the  fine,  it  has  been  decided,  that  the 
entry  must  be  actual.    Doe  v.  Hicks,  7  Term  Rep.  428. 
Cfoodright  v.  Forrester,  8  East  Rep.  552.    Symonds  ▼. 
Cudmore,  Salkeld,  339.  Pomfret  v.  Windsor,  2  Ves.  472. 
Fen  V.  Smart,  12  East  Rep.  444.    But  the  widow,  never 
having  a  right  of  entry,  is  not  affected  by  that  part  of  the 
statute ;  but,  after  the  death  of  her  husband,  she  had  her 
right  of  action,  and  the  statute  of  fines,  requires  every 
person  or  persons  to  pursue  their  title,  claim,  or  interest 
by  way  of  action  or  lawful  entry.    A  widow,  who  has  an 
interest  in  the  lands  for  dower,  therefore,  must  bring  her 
action  (her  only  remedy  in  case  the  heir  or  terre-tenant  re- 
fuse to  assign  her  dower)  in  five  years  after  the  fine  and  pro- 
clamations, or  be  forever  barred.    She  cannot  afterwards 
bring  a  writ  of  right,  as  no  person  who  did  not  claim  a 
fee  simple  right  in  the  lands,  could,  by  the  common  law  of 
England,  bring  that  writ. 

The  third  section  of  the  act  of  1715  declares,  that  "  no 
person  or  persons,  nor  their  heirs,  which  shall  hereafter 
have  any  right  or  title  to  any  lands,  ^c.  shall  thereunto 
enter  or  make  claim,  but  within  seven  years  next  after  his. 
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Joitt,i835.  her,  or  their  right  or  title  ivhich  descend  or  accrue ;  and  in 
Smcni  default  thereof  such  person  or  persons  so  not  entering  or 
WnrroN.  ^f^^^g  default f  shall  be  utterly  excluded  and  disabled  from 
any  entry  or  daim  thereafter  to  be  made."  It  is  very 
clear,  that  the  plaintiff  could  not  enter,  because  she  had 
no  estate  in  the  lands  to  enter  upon.  But  she  had  an 
interest,  a  right  to  one  third  of  the  lands  assigned  her  by 
metes  and  bounds  for  life.  Must  she  **  make  claim''  of  this 
interest  in  seven  years,  or  be  barred  of  her  right  of  dower, 
by  an  adverse  possession  for  that  length  of  time  ?  A  widow, 
before  assignment  of  dower,  has  neither  '*  any  right  or 
titk**  to  the  lands  of  which  her  husband  was  seized ;  she 
had  only  an  interest  in  the  lands  for  dower ;  therefore  we 
think  the  act  of  1715  cannot  be  pleaded  as  a  bar  of  her 
action  to  recover  the  same.  She  is  not  within  the  pro- 
visions of  the  act. 

On  the  trial,  there  was  another  objection  taken  to  the 
plaintiff's  recovery.  It  was  the  lapse  of  time  intervening 
between  the  death  of  the  husband  and  the  filing  of  the 
petition.  The  Judge  dismissed  the  petition,  but  upon 
which  ground  taken,  he  does  not  state  in  the  case.  Lapse 
of  time  is  not  of  itself  a  legal  bar,  but  may  be  used  as 
evidence  to  support  a  bar  properly  pleaded.  Thus  at  the 
expiration  of  twenty  years  without  payment  of  interest  on 
a  bond,  or  other  acknowledgment  of  its  existence,  payment 
is  to  be  presumed,  but  payment  must  be  pleaded,  and  an 
issue  made  to  let  in  the  evidence.  So  a  jury  may  infer  a 
grant  of  an  incorporeal  hereditament,  after  an  uninter- 
rupted adverse  enjoyment  for  the  space  of  twenty 
years ;  but  there  must  be  some  plea  on  the  record  to  let  in 
the  evidence.  In  the  case  before  the  Court,  the  defendants 
have  not  plead  a  release,  or  any  other  plea  to  which  their 
evidence  could  apply.  It  was  immaterial  evidence,  as  the 
record  and  pleadings  now  stand. 

As  to  the  damages,  it  seems  to  us,  that,  as  these  pro- 
ceedings are  at  law,  the  plaintiff  cannot  claim  damagei 
for  the  detention  of  her  dower,  but  from  the  time  of  her 
demand  that  dower  should  be  assigned  her.  Thomas' 
Coke,  586,  587.  Whether  in  this  state  dower  is  not 
necessarily  assignable  at   law    by   petition  only,    and 
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therefore  that  there  can  be  no  demand  in  pais^  we  do  not  Jtmx,  1835i 
decide ;  as  here  there  was  no  demand  before  this  suit.  We   Smvcn 
areofopinion,  that  the  judgment  should  be  reversed,  and   ^^ 
the  Superior  Court  djrected  to  proceed  in  the  cause. 

Per  Curiah.  Judgment  reversed. 


DAVID  C.  FREEMAN,  et  al.  «.  ALLEN  ORIST. 

Where  attachments  were  issued,  and  a  garnishee  samrooned,  at  the  instance 
of  different  creditors,  and  at  the  same  term  of  the  Court,  judgments  were 
obtained  against  the  garnishee  in  each  case,  fi>r  the  sum  due  by  him  to 
the  attached  debtor,  and  executions  issuing  thereon  against  the  garnishee 
tested  of  the  same  term,  were  put  into  the  hands  of  the  same  sheriff;  the 
money  collected  by  the  sheriff,  must  be  applied  to  the  executions  |>ro  rafo, 
without  regard  to  the  priority  of  time  in  issuing  the  attaohmenti  and  sum- 
moning  the  garnishee. 

Thb  was  a  rulb  obtained  in  the  County  Court  of 
Beaufort,  upon  the  defendant,  as  the  sheriff  of  said  county, 
to  show  cause  why  the  plaintiffs  should  not  have  their 
rateable  proportion  of  a  sum  of  money,  raised  by  him 
under  the  circumstances  set  forth  in  his  return,  which  was 
as  follows : 

''  A  vmi  of  attachment  was  sued  out  by  John  Myers  v. 
Lawrence  Van  Baskirk,  on  the  17th  day  of  January,  1834, 
and  the  same  was  by  him  delivered  to  the  sheriff  of  Beau- 
fort County,  and  was  by  him  served  on  Joseph  Potts  as 
garnishee ;  on  the  same  day  a  writ  of  attachment  was  sued 
out  by  D*  C.  Freeman  and  George  Houston,  against  the 
same  defendant,  and  the  same  was  delivered  to  the  said 
sheriff  on  the  same  day,  but  after  that  at  the  suit  of  John 
Myers  was  delivered ;  and  the  said  sheriff,  having  both 
writs  of  attachment  and  notices  on  said  writs  in  writing, 
served  the  same  upon  said  Joseph  Potts,  as  garnishee  in 
manner  following,  to  wit :  '  The  writ  of  John  Myers  was 
first  to  me  delivered,  and  I  serve  this  notice  on  you  Mr. 
Potts ;  the  writ  of  Freeman  and  Houston,  was  next  to  me 
delivered  and  I  serve  this  notice  on  you  also.'  Judgments 
were  regularly  entered  up  in  both  of  said  causes,  and  the 


218  IN  THE  SUPREME  COURT 

JuioB,  1835.  money  in  the  hands  of  the  said  garnishee  subjected  in  both 
Fakiman   and  raised  under  executions  issued  in  both  causes  by  said 
^  **       sheriff;  which  money  is  less  than  enough  to  satisfy  the 
judgment  recovered  by  John  Myers  against  said  gar- 
nishee." 

The  rule  was  discharged  in  the  County  Court,  and  the 
sheriff  was  directed  to  apply  said  money  first  to  the  satis- 
faction of  the  judgment  in  favour  of  the  said  John  Myers, 
and  the  balance,  if  any,  to  the  judgment  of  Freeman  and 
Houston.  From  this  judgment  the  plaintiffii  appealed  to 
the  Superior  Court,  where  upon  the  last  Circuit  at  Beau- 
fort, his  Honor  Judge  Strange  was  of  opinion,  that  upon 
the  statement,  nothing  more  was  presented  than  the  ordi- 
nary case  of  two  judgments,  against  the  same  individual, 
at  the  suit  of  different  plaintiffs  obtained  at  the  same  term, 
and  upon  which,  executions  had  issued  tested  of  the  same 
term :  for  that  the  respective  judgments  against  the  gar- 
nishee were  personal  claims  against  him,  and  in  the  pre- 
sent state  of  the  proceedings  no  question  of  specific  lien 
arose.  His  Honor,  accordingly  decided,  that  the  plaintifli 
were  entitled  to  have  a  pro  rata  distribution  of  the 
moneys  raised  by  the  sheriff,  under  the  circumstances  set 
forth  in  his  return.  And  from  this  decision  the  defendant 
appealed. 

/.  H  Bryan,  for  the  defendant. — Attachments  were 
issued  by  Freeman  and  Houston,  and  Myers,  against  a 
northern  debtor,  and  Potts  was  summoned  as  garnishee. 
He  had  no  tangible  property  of  the  northern  debtor  in  his 
hands,  but  was  indebted  to  him ;  and  this  debt  was  attached 
by  Myers,  and  by  Freeman  and  Houston.  The  attach- 
ment at  the  instance  of  Myers  was  first  issued ;  there  was 
a  judgment  of  condemnation — and  there  was  also  a  judg- 
ment of  condemnation  in  the  other  case.  jf<^'.  fas,  were 
issued.  The  Judge  was  of  opinion  that  the  only  question 
presented  by  the  case,  was,  whether  the  money  made  was 
not  equally  applicable  to  all  the  fi.  fas.  and  therefore, 
directed  that  it  should  be  applied  fro  rata. 

The  act  constituting  the  Supreme  Court,  requires  that 
that  Court  shall  look  into  the  whole  record  and  render  such 
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jadgment  as  the  Superior  Court  ought  to  have  rendered.  Joi«»l835. 
An  examination  of  the  ^hole  record  will  show  the  facts  Fukkmam 
above  stated.  If  the  property  had  been  tangible,  and  Cwr. 
liable  to  the  levy  of  an  execution,  there  might  have  been 
some  objection  to  B.Ji.fas.  being  issued  instead  of  a  ven,  ex. 
but  here,  after  the  garnishee  rendering  his  statement,  and 
the  money  due  being  condemned  to  be  applied  to  the  claim 
of  Myers,  whose  attachment  was  first  issued,  although  the 
same  proceedings  were  had  in  the  other  attachments,  yet 
there  does  not  appear  to  be  any  laches  or  waiver  of  the 
advantage  which  Myers  derived  from  his  superior  diligence. 
In  this  case  it  was  a  debt,  which  was  subjected  in  the  hands 
of  the  garnishee ;  in  such  case,  the  garnishee  is  summoned 
and  the  judgment  is  against  him  absolutely  for  the  debt 
attached.  The  question  then  is,  did  Myers  gain  a  prior 
right  of  satisfaction  by  his  superior  diligence  in  having 
firat  issued  his  attachment  ?  (There  are  authorities  in  the 
American  Digest  on  this  question,  under  the  proper  head, 
particularly  a  case  from  Bay's  Rep.)  The  general  opinion 
here  sanctioned  by  the  practice  of  our  most  eminent 
lawyers,  has  been,  that  the  attachment  first  issued,  was 
entitled  to  the  priority  of  satisfaction.  Taking  this  to  be 
80,  how  has  this  advantage  been  lost  ?  It  was  not  the 
duty  of  the  attaching  creditor  to  take  care  of  the  interests 
of  the  garnishee.  He,  the  garnishee,  might  no  doubt  have 
pleaded  to  the  subsequent  garnishments,  that  he  had 
already  been  garnisheed  or  warned  by  the  creditor  Myers, 
and  thus  protected  himself  from  any  loss  beyond  the  fund 
in  his  hand. 

No  counsel  appeared  for  the  plaintifis. 

Gaston,  Judge.— It  is  possible,  that  an  inspection  of  the 
records  on  the  suits  wherein  the  respective  judgments  were  Records  of 
rendered  and  executions  issued  in  behalf  of  the  creditors,  ^^^^ 
against  the  garnishee,  might  enable  us  tosee  more  distinctly  asmakio; 
the  facts  out  of  which  this  controversy  has  arisen.    But  ^^^  ^ 
these  are  not  referred  to  as  makins  any  part  of  the  present  sent  to  the 
case,  and  we  have  no  right  to  invoke  them  as  evidence.  Coaitcan. 
Confining  our  attention  to  the  case  before  us,  we  are  "°|.^ . 
obliged  to  understand  that  a  judgment  was  rendered  in  u. 
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jDitt,l835.  favour  of  Myers  against  Potts,  for  a  sum  of  money,  to 
Febmam  answer  such  recovery  as  he  might  effect  against  Van 
CMn.  Buskirk;  and  that  at  the  same  term,  a  judgment  was  also 
rendered  in  favour  of  Freeman  and  Houston,  against  Potts 
for  the  same  amount,  to  answer  such  recovery  as  they 
might  effect  against  the  same  defendant.  K  these  two 
judgments  were  for  one  and  the  same  debt  due  from  Potts 
to  the  defendant  in  the  attachments,  it  would  seem  as  if 
gross  injustice  had  been  done  to  Potts.  He  could  certainly 
have  prevented  this,  by  distinctly  stating  in  his  second 
garnishment,  that  he  owed  nothing  to  the  defendant  beyond 
a  certain  sum,  which  was  already  confessed  to  another 
plaintiff  in  attachment,  and  condemned  to  answer  his 
recovery.  But  there  are  two  judgments  against  him,  and 
upon  these,  executions  severally  issue  tested  of  the  same 
^rm,  which  are  delivered  to  the  same  sheriff.  He  is  not 
only  not  bound,  but  is  not  at  liberty  to  look  beyond  these 
executions.  It  is  his  duty  to  levy  the  amount  commanded 
in  each,  if  the  defendant  has  the  ability  to  pay.  What  is 
raised  upon  them  is,  according  to  a  series  of  adjudications 
which  cannot  be  disturbed,  to  be  distributed  pro  rata 
among  the  execution  creditors,  and  for  the  balance  not 
collected,  they  can  proceed  against  the  sheriff  or  their 
debtor,  accordingly  as  circumstances  may  render  one  or 
the  other  course  expedient.  There  may  be  facts  not 
appearing  before  us,  and  which  perhaps  could  not  with 
propriety,  be  made  to  appear  upon  this  application,  which 
would,  if  shown  to  the  proper  tribunal,  cause  one  or  the 
other  of  these  creditors  to  be  inhibited  from  obtaining  sat- 
isfaction of  their  judgment  against  Potts.  But  in  the 
present  state  of  things,  we  think  no  other  decision  could 
have  been  rightfully  rendered,  than  that  which  was  pro- 
nounced in  the  Superior  Court 
Per  Cubiam.  Judgment  afiBrmed. 
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Jpia,1835. 
MALCOM  PURCELL  v.  ARCHIBALD  M*CALLUM.  Pubcku. 

9. 

A  ooDTeyance  made  to  defeat,  hinder,  or  delay  a  party  injured  by  the  erection 
of  a  mil],  in  the  recovery  of  his  damages,  is  fraadnlent  and  yoid  as  to  soch 
party,  and  the  owner  or  proprietor  of  the  mill,  notwithstanding  sach  con- 
▼eyanoe,  continues  still  liable  for  the  damages. 

QudBTf,  whether  damages  for  an  injury  to  the  plaintiff's  health  can  be  assessed 
under  that  act  ? 

This  was  a  petition  filed  in  the  County  Court  of  Robe- 
son, at  February  Term,  1834,  under  the  act  of  1809, 
(Rev*  cA.  773,)  in  which  the  plaintiff  sought  to  recover 
damages  for  an  injury  sustained  by  the  erection  of  a  mill. 
The  petition  stated,  that  the  defendant,  by  the  erection  of 
his  mill  and  dam,  had  not  only  overflowed  the  plaintiff's 
land,  but  had  also  greatly  impaired  the  operation  of  his 
cotton  gin,  by  throwing  water  back  upon  its  works.  It 
stated,  likewise,  that  the  health  of  the  plaintiff  and  his 
family  had,  and  was  likely  to  suffer  much  from  the  same 
cause.  After  a  verdict  for  the  plaintiff  in  the  County 
Court,  and  an  appeal,  the  defendant  entered,  together 
with  the  general  issue,  the  following  special  plea :  **  That 
be  was  not  the  owner  or  proprietor  of  the  mill  and  dam 
complained  of  in  the  petition,  since  the  twenty-seventh  day 
of  September,  1833,  at  which  time  he  conveyed  the  said 
mill  and  dam  by  deed  to  Edward  M'Callum,  and  that  ever 
since  the  said  date,  Edward  M'Callum  was  the  owner  and 
proprietor.''  To  this  plea  the  plaintiff  replied,  "  That  the 
deed  mentioned  in  the  defendant's  plea  was  not  bona  fide, 
but  was  made  in  fraud  of  the  plaintiff's  right  to  recover 
the  damages  sought  in  the  petition."  Upon  the  cause  com- 
ing on  to  be  tried  at  Robeson,  on  the  last  Circuit,  before  his 
Honor  Judge  Sea  well,  upon  the  allegations  of  the  petition 
and  the  issue  of  fraud,  the  defendant's  counsel  objected  to 
the  admission  of  any  evidence  to  prove  the  fraud,  on  the 
issue  joined.  The  objection  was  overruled  and  the  evidence 
received.  And  under  the  instruction  of  the  Court  upon 
that  part  of  the  case,  relating  to  the  injury  sustained  by 
the  plaintiff's  cotton  gin,  the  jury  returned  the  following 
verdict :  "  That  the  annual  damages  which  the  plaintiff 

Vol.  I.  29 
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Jpii«,ie35.  sastains  by  reason  of  the  overflowing  of  his  land  by  the 
Pdboell  water,  as  charged  in  the  petition,  amounts  to  thirty  dottarSt 

mm 

MCallum.  ^f  which  twenty-five  results  from  damages  done  to  the 
cotton  gin ;  and  they  assess  no  damages  for  the  injury 
to  the  plaintiff's  health,  as  sought  and  charged  by  the 
petition.  And  they  further  find  for  the  plaintiff  on  the 
issue  of  fraud."  From  the  judgment  rendered  on  this 
verdict  the  defendant  appealed. 

Winston,  for  the  defendant,  argued,  upon  the  question 
of  fraud,  that  the  act  of  1715,  {Rev.  ch.  7,)  was  designed 
to  avoid  alienations  which  were  fraudulent  as  to  credi- 
tors, by  preventing  them  from  reaping  the  fruits  of  their 
executions:  that  the  defeating,  hindering,  or  delaying 
creditors,  was  what  constituted  the  fraud  against  which 
the  statute  was  aimed :  that  this  could  not  apply  to  a  case 
where  the  alienation  could  not  disturb  the  remedy  of  the 
plaintiff;  and  that  all  cases  where  a  nuisance  was  created 
by  the  erection  of  a  mill,  an  alienation  of  the  mill  furnished 
in  the  alienee  a  person  from  whom  the  party  injured  could 
obtain  ample  recompense.  He  contended,  that,  a  proper 
construction  of  the  acts  of  1809  {Rev.  ch.  773,)  and  1813, 
{Rev.  ch.  863),  showed  that  the  "  owner  or  proprietor"  of 
the  mill,  whether  the  rightful  or  wrongful  owner  or  pro- 
prietor, was  the  person  liable  for  damages  accruing  during 
the  time  of  such  ownership.  And  that  if  he  who  erected 
the  mill,  disposed  of  his  interest  therein,  he  could  not  be 
made  responsible  for  the  continuance  of  the  nuisance, 
after  such  disposition.  The  counsel  then  went  into  an 
examination  of  the  law  upon  the  difierent  remedies  against 
nuisances,  by  qttod  permittat,  assize  of  nuisance,  and  the 
action  on  the  case  which  was  substituted  for  the  assize ; 
and  he  stated  the  effect  which  the  alienation  of  him  who 
created  the  nuisance  had  upon  these  remedies.  He 
adverted  to  the  statute  of  West.  2,  (13  Edw.  1,  c.  24;  2 
Inst.  405,)  illustrating  it  by  reference  to  the  construction 
placed  upon  the  statute  of  3  &  4  William  and  Mary,  in 
the  cases  of  Gawler  v.  Wade,  1  Peere  Williams,  99,  and 
Warren  v.  Stowdl,  2  Atk.  125.  He  also  cited  Fetter  v- 
BeaU  1  Lord  Raym.  339,  682;  Beswicke  v.  Cunden,  Cro. 
Eliz.  402 ;  Penruddock's  case,  5  Rep.  101,  b. ;  16  Vin.  Abr. 
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33.  Nuisance,  K.  2 ;  Rosewdl  v.  Pryor,  Salkeld,  460 ;  1  ^wtE,lB35. 
Lord  Rayra.  713,  to  prove  the  position,  that  after  aliena-    Furcsll 
tion,  the  alienee  was  the  only  person  liable  for  the  con-  u*Callou. 
tinuance  of  a  nuisance  created  by  the  alienor. 

No  counsel  appeared  for  the  plaintiff. 

RuFFiN,  Chief  Justice. — The  Court  deems  it  proper  to 
premise,  that  the  rule  acted  on  in  assessing  damages,  as 
far  as  it  respects  the  injury  to  plaintiff's  health,  is  not 
considered  as  presented  to  the  revision  of  this  Court.  The 
case  is  stated  with  a  different  view.    Possibly  the  judge 
excludes  that  allegation  of  the  petition  from  the  considera- 
tion of  the  jury,  because  it  was  not  proved  ;  for  while  it  is 
stated  that  evidence  was  given  for  the  plaintiff  on  the  other 
parts  of  his  case,  the  record  is  silent  as  to  any  on  this. 
But,  as  it  is  not  probable,  that  the  mere  result  of  a  defect 
of  proof  would  be  so  emphatically  set  out  in  the  verdict 
and  case,  it  may  be  supposed,  that  his  Honor  entertained 
the  opinion,  that  an  injury  to  health  by  the  erection  of  a 
mill  is  not  such  a  private  nuisance,  as  can  be  redressed  by 
an  action  for  damages ;  or  that  it  cannot  be  redressed  by 
this  peculiar  remedy.    Whether  the  opinion,  thus  sup- 
posed, be  correct  or  not,  it  would  be  extrajudicial  now  to 
pronounce.  The  record  does  not  contain  facts  to  raise  the 
cioestion.  If  it  did,  and  such  an  opinion  was  given,  it  was 
adverse  to  the  plaintiff,  and  he  has  submitted  to  it.    For 
an  error,  if  there  be  any,  in  the  opinion,  the  Court  would 
not  therefore  reverse  the  judgment  of  the  Superior  Court. 
While  that  is  so,  it  seems  proper  to  disclaim  the  sanction 
<^  it,  which  might  be  inferred  from  affirming  the  judgment. 
The  Court  does  not  consider  the  point  at  all ;  and  to  pre- 
vent a  possible  inference  to  the  contrary,  is  the  sole  pur- 
pose of  adverting  to  it. 

The  case  depends  upon  the  exception  of  the  defendant. 
Notwithstanding  he  joined  in  the  issue  tendered  in  the 
replication,  he  moved  the  Court  to  exclude  all  evidence  on 
it,  on  the  part  of  the  plaintiff.  That  actually  given  is  not 
stated.  The  objection  is  not,  therefore,  to  the  particular 
evidence,  as  irrelevant,  incompetent,  or  insufficient  to  prove 
the  issue;  but  is,  in  substance,  that  the  issue  is,  itself. 
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Jdhi,1835.  immaterial,  and  that  consequently  the  defendant  would  be 
PumciLL  entitled  to  judgment,  notwithstanding  a  verdict  on  it 

j^^^'  against  him.  The  evidence  must  be  deemed  proper,  and 
to  authorise  the  verdict,  if  any  could  be  of  that  character, 
and  have  that  effect  The  counsel  has  so  treated  the  case 
in  the  argument,  and  has  contended,  that  there  cannot,  in 
such  a  case,  be  a  fraud,  legally  speaking,  and  that,  there- 
fore, it  cannot  be  proved  or  founded  upon  any  evidence. 

It  is  said,  that  the  act  of  1715  means  to  protect  the 
rights  of  creditors,  and  is  satisfied,  if  the  party  injured  is 
not  defeated  of  all  remedy  against  any  person ;  and  that 
this  case  cannot  be  within  it,  because  the  defendant's 
alienee  becomes  responsible,  each  proprietor  being  suc- 
cessively liable  for  the  damages  in  his  own  time :  and  so 
the  plaintiff  is  not  without  adequate  redress. 

As  subsidiary  to  these  positions,  the  counsel  for  the 
defendant  laid  down  the  general  proposition,  that  one  who 
erects  a  nuisance,  and  then  aliens  the  land,  was  not,  before 
the  act  of  1809,  liable  for  subsequent  damages  arising  from 
its  continuance ;  and  that  our  statute  clearly  restricts  this 
remedy  by  giving  it  against  the  owner  or  proprietor  for 
the  time  being.  The  Court  does  not  consider  this  case  as 
calling  for  any  construction  of  the  act  of  1809,  upon  this 
point ;  nor  deem  it  necessary  to  pursue,  with  the  learned 
counsel,  researches  into  the  ancient  law  upon  the  first  part 
of  the  proposition.  For,  allowing  to  alienation  the  opera- 
lion  demanded  upon  the  remedy  by  quodpermittat  at  the 
common  law,  or  upon  the  writ  of  assise,  either  before  or 
after  the  statute  of  Westm.  2,  c.  24 ;  and  yielding  to  it  any 
efkctf  that  may  be  desired,  on  the  action  on  the  case, 
which,  as  respects  the  recovery  of  damages,  has  been  sub- 
stituted for  the  assise ;  or  the  like  effect  upon  the  petition 
in  our  law ;  yet  the  alienation  supposed  must  be  a  real 
alienation,  and  not  a  feigned  nor  a  fraudulent  one.  The 
general  question  is  not  open  upon  this  record ;  in  which  it 
is  found,  that  the  deed  made  by  the  defendant  was  exe- 
cuted with  the  intent  to  defeat  the  plaintiff  of  his  damages 
sought  to  be  recovered  in  this  suit. 

The  case  is  therefore  brought  back  to  the  point  of  the 
exception ;  which  is,  whether  the  deed  could  have  that 
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etEdctf  if  it  stood,  or  could,  in  a  legal  sense,  have  been  made  Jww^J^^. 
with  that  intent.  Purcell 

On  these  questions  the  Court  entertain  no  doubt.  m^Calutm. 
Many  cases  may  be  easily  conceived,  in  which  the  deed 
would  prejudice  the  plaintiff,  both  as  to  his  rights  and  his 
remedies.  If  the  defendant,  being  liable  for  the  damages 
in  his  own  time,  was  insolvent,  except  as  the  owner  of  the 
mill,  and  conveyed  that,  voluntarily,  the  plaintiff  would 
lose  his  previous  damages.  The  deed  may  be  upon  an 
express  or  secret  trust  for  the  defendant,  he  continuing  in 
the  perception  of  the  profits ;  or  it  may  have  a  clause  of 
revocation,  and  thus  be  within  the  words  of  the  statute  13th 
Eliz.  The  alienee  also  may  be  insolvent,  and  the  convey- 
ance made  to  him  for  that  reason  ;  for  the  injury  to  the 
plaintiff  may  be  greater  than  the  value  of  the  mill  will 
answer,  by  the  time  judgment  can  be  had  against  the 
alienee.  But  we  do  not  think  it  necessary,  that  the  object 
should  be,  ultimately  to  defeat  the  plaintiff  entirely  of  his 
damages,  or  any  part  of  them,  though  that  intent  is  alleged 
and  found  in  this  case.  It  is  sufficient,  if  the  object  was  to 
blind  him,  to  put  him  to  a  difficulty  as  to  his  remedy,  so  as 
to  delay  him  of  a  direct  one,  and  hinder  him  of  that  which 
was  most  beneficial,  and  impose  costs  on  him.  Such  a 
design  would  be  deceitful  and  fraudulent.  Suppose  this 
deed  to  have  been  made  secretly  and  disclosed  for  the  first 
time  in  the  plea :  that  it  was  without  consideration,  to  an 
infant  or  to  a  son,  or  to  one  not  resident  in  the  state,  and 
that  there  was  no  visible  change  of  occupation:  and  all 
this  to  the  intent  that  the  plaintiff  should  not  know  the 
owner,  but  should  sue  the  present  defendant,  under  the 
belief,  that  he  continued  to  be  the  owner ;  and  thus  be 
delayed  of  his  remedy  against  the .  alienee,  and  defeated 
in  the  action  against  the  alienor.  The  case,  we  think, 
would  be  clearly  within  the  statute,  and  the  plaintiff  have 
a  right  to  treat  the  title,  as  if  no  such  deed  had  ever  been 
made.  The  case  supposed  is  precisely  within  that  of 
Leonard  y.  Bacon,  Croke  Eliz.  234.  In  Formedon.  the 
defendant  pleaded  non  tenure,  on  which  the  plaintiff  took 
issue.  Before  suit  brought,  the  tenant  had,  in  fact,  enfeoffed 
several  persons  of  the  lands ;  but  it  was  found,  that  it  was 
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Jom,  1835.  to  the  intent  to  defraud  those  who  claimed  the  land,  and 
PuAGKLL   that  he  took  the  profits.  There,  it  might  have  been  argued, 

M'Callum  ^^^^  ^^^  conveyances  worked  no  wrong,  and  defeated  no 
right;  for  the  feoffees  were  good  tenants  to  the  precipe, 
and  might  have  been  sued.  But  it  was  held  otherwise, 
and  adjudged  for  the  demandant  under  the  statute  of  Eliz- 
abeth. This  must  have  been  upon  the  ground,  that  the 
conveyances,  although  they  might  not  defeat  the  plaintiff's 
right,  were  intended  to  hinder  the  remedy  against  the 
feoffor,  and  to  delay  him  of  one  against  the  feoffees. 

The  Court  is  not,  indeed,  aware  of  any  instance  in* which 
a  conveyance  may  enure  when  it  is  made  and  received 
with  the  intent  that  it  shall  enure  to  hinder  or  delay  a 
creditor  or  other  claimant  of  his  remedy,  as  provided  by 
law,  directly  against  him  who  makes  the  conveyance,  in 
which  it  is  not  avoided,  either  at  common  law,  upon  a 
general  principle  of  justice,  or  by  force  of  the  statute,  in 
in  the  same  manner  as  if  the  intention  was  to  defeat  the 
right  altogether.  In  truth,  that  might  be  the  ultimate 
effect  of  such  devices ;  since  by  successive  secret  alienap 
tions,  the  title  would  be  so  passed  from  one  to  another, 
that  the  party  could  never  know  whom  to  sue. 
Pbr  Cubiajh.  Judgment  affirmed. 


MART  HAMILTON  v.  MORRIS  MCCARTY. 

Upon  a  covenant  to  pay  sixtj  doIloTB  annually,  for  two  yean,  for  the  hire  of  a 
■laTe,  and  also  to  famish  the  slave  with  feod,  &c.  debt  may  be  brought  be- 
fore a  single  justice  for  one  year's  hire ;  and  if  the  warrant  call  for  that  ram 
due  by  bond,  it  is  well  supported  by  the  production  of  the  covenant 

Tms  was  an  action  of  debt  commenced  by  warrant 
before  a  single  magistrate,  and  carried  by  successive 
appeals  to  the  Superior  Court,  where  it  was  tried  at  Ruth- 
erford, on  the  last  Fall  Circuit  before  Ma&tdv,  Judge. 
The  warrant  stated  it  to  be  a  "  plea  of  debt,  the  sum  of 
sixty  dollars,  and  due  by  bond."  Upon  the  trial  the 
plaintiff  produced  and  proved  a  written  contract  in  the 
words  following,  to  wit:   *' Memorandum  of  agreement 
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between  Mary  Hamilton  of,  &c.  of  the  one  part,  and  Morris  JintK,i83& 
M'Carty  of>  &c.  of  the  other  part,  witnesseth :  Whereas  HAMarmc 
the  aforesaid  Mary  Hamilton,  for  and  in  consideration  of  m*Cartt. 
certain  sums  of  money  herein  after  specified  to  be  paid  her, 
by  the  said  M'Carty — Uo  by  these  presents  hire  to  the 
said  M'Carty  a  certain  negro  roan  named  Cupid,  for  and 
during  the  full  end  and  term  of  two  years  next  ensuing,  to 
commence  from  the  date  of  these  presents,  to  remain,  serve 
and  abide  with  him  until  the  expiration  of  the  said  term, 
he  complying  with  the  articles  herein  after  specified ;  and 
he  the  aforesaid  Morris  M'Carty,  on  his  part,  for  and  in 
consideration  of  the  services  of  said  negro  man  Cupid,  doth 
bind  and  obligate  himself  to  pay  unto  the  said  Mary  Ham- 
ilton or  her  assigns,  the  annual  sum  of  sixty  dollars  lawful 
money,  to  be  paid  annually ;  and  further  to  find  and  provide 
such  negro  man  with  good  and  sufllcient  food  and  drink 
during  said  term  of  two  years ;  and  also  teach  him  to  the 
best  of  his  ability  the  art  and  trade  of  boot  and  shoe 
making.    In  testimony  whereof  the  parties  aforesaid  have 
hereunto  affixed  their  natnes  and  seals,  this  1st  day  of 
Septr.  1827. 
**  Signed  and  sealed  in  Mary  Hamilton,  [  l.  s.  ] 

presence  Morris  M'Carty,  [  l.  s.  ]" 

Charles  H.  L.  Schieflin." 

The  defendant's  counsel  moved  to  nonsuit  the  plaintiff 
upon  the  ground,  that  the  action  could  not  be  sustained 
before  a  single  justice,  alleging  that  it  should  have  been 
an  action  of  covenant  upon  the  sealed  instrument.  His 
Honor  refused  the  motion ;  and  under  his  instructions  the 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
appealed. 

No  counsel  appeared  for  either  party. 

Daniel,  Judge.— It  seems  to  us  that  the  plaintiff  had 
her  election  either  to  bring  an  action  of  covenant  in  a 
Court  of  record,  or  debt  before  a  justice  for  sixty  dollars. 
This  is  not  a  bond  for  an  entire  debt  payable  by  instal- 
ments. For  rent  payable  quarterly  or  otherwise,  or  for 
an  annuity,  or  on  a  stipulation  to  pay  £10  on  one  day  and 
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Jotii,1835.  £10  on  another^  debt  lies  on  each  default.  1  Cbitty'ff 
Hamilton  Pleadings  106.  As  the  plaintiS*  brought  her  warrant  for 
M*Caett.  ^^  annuity  of  sixty  dollars  due  by  bond,  could  the 
specialty  which  was  ofiered,  be  received  as  evidence,  so  as 
to  entitle  her  to  a  judgment  for  that  sum  ?  It  seems  to  us» 
that  although  the  plaintiff  vouches  a  specialty,  still  when 
it  is  produced  and  discloses  stipulations  and  covenants, 
that  the  defendant  should  teach  the  plaintiff's  servant  a 
trade  in  two  years,  and  also  furnish  the  slave  with  meat 
and  drink  for  two  years,  these  covenants  (which  are  not 
said  to  be  broken)  do  not  enter  into  the  description  or 
substance  of  the  annuity  of  sixty  dollars,  which  the  defen- 
dant by  the  bond  agreed  to  pay  her  annually  for  two  years, 
and  for  which  she  could  bring  debt  so  often  as  the  annuity 
became  due.  We  think  that  the  evidence  was  admissible, 
and  that  the  variance  between  that  specialty  and  the  sup* 
posed  bond  mentioned  in  the  warrant,  is  immaterial  as  to 
the  subject-matter  of  this  suit.  The  bond  shows  that  the 
annuity  is  sixty  dollars,  and  for  that  sum  only  is  this  action 
of  debt  brought.  We  think  the  judgment  should  be 
affirmed. 
Per  Curiam.  Judgment  affirmed. 


DEN  ex  dem.  REBECCA  W.  LUCAS,  et  al.  e.  THOMAS  COBBS. 

A  certificate  of  oommiBsionera  appointed  in  another  state,  to  take  the  priyate 
ezamtnation  of  b,  feme  covert^  touching  the  free  and  volantarj  execution  of 
her  deed,  which  states  merely  that  she  **  acknowledged  the  same  to  be  her 
act  and  deed  in  due  form,*  is  not  a  compliance  with  the  act  of  1810,  {Re9, 
eA.  791,)  which  requires  a  certificate  of  her  acknowledgment,  that  she  eze* 
cuted  the  deed  freely,  and  **  doth  Toluntarily  assent  thereto.** 

An  order,  that  a  deed  of  a/eme  eovert^  with  the  accompanying  commission 
and  certificates  he  registered,  is  not  conclusive  that  all  the  requirements  of 
the  statute  have  been  complied  with ;  and  the  omission  of  all  or  any  of 
them,  may  be  shown  when  the  deed  ia  ofiered  in  evidence  npon  any  triaL 

Ejkctment  for  land  in  Wake  County,  brought  on  the 
joint  and  several  demises  of  Rebecca  W.  Lucas  and  Simon 
Turner,  and  submitted  to  his  Honor  Judge  Norwood,  at 
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Wake,  on  the  last  Circuit,  upon  a  case  agreed,  of  which  Jw"*^^^^' 
the  following  were  the  material  facts.  Ujcab 

Rebecca  W.  Garland,  on  the  26th  day  of  June,  1819,  Coua. 
being  seised  in  fee  by  descent  from  her  father,  the  late 
David  Stone,  of  the  premises  described  in  the  declaration, 
executed,  with  the  assent  of  John  R.  Lucas,  to  whom  she 
was  then  about  to  be  married,  a  deed  to  Simon  Turner  and 
his  heirs,  for  an  undivided  moiety  of  the  said  lands,  to  the 
use  of  the  said  Turner  and  his  heirs,  in  trust  for  herself, 
until  Hannah  Garland  her  daughter  by  a  former  marriage; 
should  arrive  to  the  age  of  eighteen  years,  or  should  marry, 
and  then  in  trust  for  the  said  Hannah.  The  consideration 
for  this  deed  was  expressed  to  be  one  dollar,  and  the  love 
and  aiSection  which  she  bore  her  daughter.  Soon  after* 
wards  the  said  Rebecca  intermarried  with  the  said  John 
R.,  and  on  the  12th  day  of  April,  1822,  they  being  then 
residents  of  the  county  of  Brunswick,  in  Virginia,  for  and 
in  consideration  of  $5,000,  executed  a  deed  of  bargain  and 
sale  to  Thomas  Cobbs,  of  the  city  of  Raleigh,  for  all  the 
lands  mentioned  in  the  declaration,  as  well  the  moiety 
conveyed  to  Simon  Turner  by  the  deed  aforementioned, 
as  that  retained  by  the  said  Rebecca.  Attached  to  the 
deed  to  Cobbs,  which  formed  a  part  of  the  case,  appeared 
the  following  commission,  and  certificate.  "The  Com- 
monwealth of  Virginia  to  Thomas  Orgain  and  Edward 
B.  Hicks,  Esquires,  greeting.  Whereas,  John  R.  Lucas 
and  Rebecca  his  wife,  by  their  certain  indenture  of  bar- 
gain and  sale  bearing  date  the  12th  day  of  April,  1822, 
have  sold  and  conveyed  unto  Thomas  Cobbs,  five  hundred 
and  twenty-one  acres  of  land  with  the  appurtenances, 
lying  and  being  in  the  County  of  Wake  and  state  of  North* 
Carolina :  And  whereas,  the  said  Rebecca  cannot  con- 
veniently travel  to  the  said  county  and  state  aforesaid,  to 
make  acknowledgment  of  the  said  conveyance:  There- 
fore we  do  give  unto  you  power  to  receive  the  acknowledg- 
ment which  the  said  Rebecca  shall  be  willing  to  make 
before  you  of  the  conveyance  aforesaid,  contained  in  the 
said  indenture  which  is  hereunto  annexed;  and  we  do 
therefore  empower  you,  to  receive  the  acknowledgment  of 
the  said  Rebecca  of  the  same,  and  examine  her  privily 

Vol.  I.  30 
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Jmn,  1835.  and  apart  from  the  said  R.  Lucas  her  husband,  whether 
hvcAB  she  doth  the  same  freely  and  voluntarily  without  his  per- 
C(»B8.  suasions  or  threats,  and  whether  she  be  willing  that  the 
same  should  be  recorded  in  the  state  aforesaid  according 
to  law.  And  when  you  have  received  her  acknowledg- 
ment, and  examined  her  as  aforesaid,  that  you  distinctly 
and  openly  certify  the  same  under  your  seals,  sending  the 
said  indenture  and  this  writ.  Witness  Robert  Turnbull, 
clerk  of  our  Superior  Court  of  law  of  the  County  of  Bruns- 
wick, in  the  state  of  Virginia,  this  12th  day  of  April, 
1822.     In  the  46th  year  of  our  foundation. 

(Signed)  R.  Turnbull. 
"  State  of  Virginia,  Brunswick  County  to  wit.  Pursuant 
to  the  foregoing  commission  to  us  directed,  we  did  this  day 
examine  Rebecca  Lucas,  privily  and  apart  from  her  hus- 
band, touching  her  acknowledgment  of  the  indenture 
mentioned  in  the  foregoing  commission,  and  hereto  an- 
nexed, and  she  the  said  Rebecca,  acknowledged  the  same 
to  be  her  act  and  deed  in  due  form.  Given  under  our 
hands  and  seals  this  the  28th  day  of  May,  1822. 

(Signed)         Edwd.  B.  Hicks,    [  l.  s.  ] 

Thos.  Orgain,        [  l.  s.  ]" 

To  the  deed  was  also  annexed  a  certificate  of  the 
governor  of  Virginia,  under  the  great  seal  of  that  state, 
stating  that  the  Superior  Court  of  law  of  Brunswick 
County,  was  a  Court  of  record,  and  that  Robert  Turnbull 
was  clerk  thereof.  The  deed,  with  the  commission  and 
certificates  attached  was  then  exhibited  to  one  of  the 
judges  of  this  state,  when  the  following  certificate,  and 
^order  for  registration  was  made :  "  State  of  North  Car- 
olina, 15  Nov.  1822.  The  execution  of  the  within  deed 
was  then  acknowledged  before  me  in  due  form  of  law,  by 
J.  R.  Lucas,  the  bargainor.  Therefore  let  it  be  registered." 
There  was  no  other  order  of  registration.  On  the  deed 
there  then  appeared  a  certificate  of  registration  in  the 
following  words.  "  The  within  deed  and  acknowledg- 
ments  are  all  duly  registered  in  the  Register's  Office  of 
Wake  County,  in  the  state  of  North  Carolina,  in  book  No. 
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5»  and  pages  319  and  320,  the  14th  day  of  December,  a.  d.  Ji""*  1^35. 
1822,"  L^cAs 

In  the  month  of  July,  1831,  John  R.  Lucas  died,  leaving  ^^ 
the  said  Rebecca  his  wife  (who  is  one  of  the  lessors  of  the 
plaintiff,)  surviving;  and  in  October,  1833,  Hannah  the 
daughter  of  the  said  Rebecca,  named  in  the  deed  to  Tur- 
ner, married.  The  other  lessor  of  the  plaintiff,  is  the 
trustee  in  the  deed  first  above  mentioned. 

The  plaintiff  insisted,  that  the  deed  to  Cobbs,  never 
became  the  deed  of  the  said  Rebecca,  for  want  of  any 
privy  examination  sufficient  in  law  to  give  it  operation 
against  her.  And  also,  that  if  the  said  deed  to  Cobbs  was 
valid  as  the  deed  of  the  said  Rebecca,  yet  that  the  deed  to 
Turner  being  also  valid  in  law,  the  plaintiff  was  entitled  to 
judgment  as  lessee  of  Turner. 

The  defendants  insisted  that  the  deed  to  Cobbs  was 
valid,  and  that  the  deed  to  Turner  being  for  consideration 
of  blood  only,  was  voluntary  and  could  not  prevail  against 
the  purchaser.  Cob  Is.  The  parties  agreed,  that  if  the 
Court  should  be  of  opinion,  that  the  plaintiff  was  entitled 
to  recover,  whether  as  lessee  of  Turner  and  Mrs.  Lucas, 
or  of  either  of  them,  either  the  whole  or  an  undivided  part 
of  the  premises,  then  judgment  was  to  be  entered  accord- 
ingly for  him  with  six  pence  damages  and  costs ;  other- 
wise judgment  to  be  for  the  defendants. 

His  Honor  being  of  opinion  that  the  plaintiff  was  enti- 
tled to  recover  the  whole  land  mentioned  in  the  declaration, 
gave  judgment  accordingly,  from  which  the  defendants 
appealed. 

Devereux,  for  the  defendant. 
Badger^  and  W,  H.  Haywood^  contra. 

Daniel,  Judge,  after  stating  the  case,  proceeded : — 
Several  questions  have  been  raised  by  counsel  in  the 
argument  of  this  cause.  We  deem  it  unnecessary,  how- 
ever, to  advert  to  but  one  of  the  points  made  with  respect 
to  the  validity  of  the  deed  to  Cobbs,  as  we  deem  that 
decisive  of  the  case.  It  is  this.  Suppose  every  other 
objection  to  the  validity  of  that  deed  to  be  removed  by  the 
authorities  adduced,  and  arguments  made  by  the  defend- 
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Jpw8,l835.  ant's  counseU  (upon  ivhich  by-the-by  we  give  no  opinion) 
LvcAM     still  the  certificate  of  the  private  examination,  and  the 
C^^     acknowledgment  of  the  deed  by  the  feme  covert^  before 
the  commissioners,  does  not  find  and  disclose  the  very 
essential  and  important  fact,  that  she  executed  the  deed 
freely,  and  voluntarily  assented  thereto.    The  act  of  1810, 
{Rev.  ch.  791,)  expressly  requires  that  the  Judge  or  com- 
missioners in  another  state  or  territory,  shall  privately 
examine  the  feme  covert,  "  whether  she  doth  voluntarily 
assent  thereto,  and  an  attestation  of  such  acknowledgment 
shall  be  endorsed  on,  or  aflixed  to  said  deed  or  commission, 
by  the  Judge  or  commissioners/'    What  acknowledgment 
is  to  be  indorsed  or  affixed  1    Why,  that  she  acknowledged 
that  she  did  execute  the  deed  then  exhibited  to  her,  when 
she  was  privately  examined,  and  furthermore  that  she 
acknowledged,  that  she  **  voluntarily  assented  thereto^* 
The  defendant's  counsel,  say  that  this  objection  to  the 
validity  of  the  deed  is  removed  by  the  fact,  that  the  com- 
mission is  in  due  form,  and  that  t^  directed  the  commis- 
tioners  to  ascertain  whether  the  feme  covert  "  vduntarUy 
assented  thereto  ;*'  and  that  the  certificate  of  the  commis- 
sioners, is  to  be  taken  by  the  Court,  by  necessary  intend- 
ment, to  be  an  affirmative  response  to  that  part  of  the 
direction  contained  in  the  commission ;  and  that  the  cer- 
tificate of  her  acknowledging  it  to  be  her  act  and  deed  in 
dueformf  contains,  in  substance,  an  allegation  that  it  was 
-  done  according  to  law,  or  to  the  requirements  of  the  com- 
mission.   The  commission,  it  is  true,  is  good  both  in  form 
and  substance,  provided  an  order  of  the  court  from  which 
it  issued,  had  been  obtained  for  issuing  the  same,  and 
naming  the  commissioners;  but  whether  such  an  order 
ever  was  obtained,  does  not  appear  in  the  case.    We  do 
not  now  mean  to  give  any  opinion,  whether  such  an  order 
was  necessary ;  or  whether  the  issuing  the  commission  is 
evidence  of  an  order  having  been  made.    Admitting  the 
validity  of  the  commission,  this  argument  is  plausible,  but 
vr%  do  not  think  it  solid.    The  deed  of  s.  feme  covert,  is  not 
like  that  of  an  infant,  voidable ;  but  it  is  void.    In  plead- 
ing she  may  discharge  herself  under  non  est  factum. 
Bv  the  divine,  as  well  as  thecommonia  w,  the  wife  is  under 
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the  power  and  dominion  of  her  husband ;  all  her  acts  ^^^^  '^^^• 

affecting  her  rights,  are  therefore  presumed  to  be  done     Lucas 

under  his  influence  and  coercion.    The  real  estate  of  the     ^^* 

C0BB8. 

wife  does  not  pass  to  the  husband  by  the  marriage.  When 
the  husband  and  wife  make  a  deed  to  pass  her  lands,  the 
law  presumes  that  it  is  done  by  his  authority  over  her, 
and  without  further  ceremony  it  is  void.  But  her  real 
estate  is  not  entirely  tied  up ;  she  and  her  husband  may 
conyey,  when  she  shall  voluntarily  assent  to  convey.  To 
repel  the  presumption  of  the  husband's  influence  over  her, 
and  to  ascertain  her  free  consent,  the  law  requires  that  she 
should  be  privately  examined,  by  persons  of  great  trust 
and  confidence,  a  Judge  or  member  of  some  Court  of 
record,  or  by  two  commissioners,  who  can  explain  to  her 
her  rights,  and  protect  her  in  the  enjoyment  of  them ;  per- 
sons who  are  to  certify,  that  she  did  acknowledge  that  she 
executed  the  deed  with  her  own  free  and  voluntary  assent. 
In  the  present  case,  the  commissioners'  certificate,  stating 
that  she  did  acknowledge  the  same  to  be  her  act  and  deed 
in  duefomif  is  too  vague  and  uncertain.  We  cannot  tell 
what  is  meant  by  the  words  "  dtie  formJ**  Whether  the 
words  "  in  due  form,''  applies  to  her  having  signed,  sealed 
and  delivered  the  deeds,  or  to  having  done  these  things, 
and  also  that  they  were  done  with  her  free  and  voluntary 
assent,  leaves  us  in  uncertainty,  doubt  and  conjecture. 
The  law  never  intended  ih^i  femes  covert,  should  be  de- 
prived of  their  titles  to  their  lands,  but  upon  the  most  clear 
and  satisfactory  proof  that  they  had  freely  consented  to 
part  with  the  same.  Knowing  the  influence  of  the  hus- 
band, the  law  is  careful  and  watchful  to  protect  them 
against  that  influence.  When  deeds  of  this  description  are 
properly  proved,  the  statute  requires  that  an  order  should 
be  made  by  a  Judge,  or  the  County  Court,  that  the  deed 
and  the  accompanying  documents  should  be  registered. 
The  commission  and  certificates  are  required  to  be  regis- 
tered, that  the  court  may  at  all  times  see,  that  every  thing 
required  by  law  to  divest  the  feme  covert  of  her  title,  had 
been  complied  with ;  and  also,  that  the  vendee,  or  those 
who  claim  under  him,  may  be  always  enabled,  when  they 
oflfer  the  deed  in  evidence,  to  show  to  the  Court,  that  the 
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JpN«,l835.  title  had  passed  from  the  feme  covert  according  to  all  the 
Lucas     requirements  of  the  statute.    The  order  for  registration  is 
CoBBs.     not  conclusive  as  to  these  requirements ;  the  omission  of 
all  or  any  of  them,  may  be  shown  when  the  deed  is  offered 
in  evidence  upon  any  trial.    From  the  case,  as  stated,  it 
does  not  appear  to  us,  that  Mrs.  Lucas,  freely  and  volun- 
tarily assented  to  part  with  her  lands,  when  she  signed, 
sealed  and  delivered  the  deed  to  the  defendant  Cobbs,  or 
when  she  was  privately  examined.    Therefore,  the  plain- 
tiff as  lessee,  is  entitled  to  recover  an  undivided  moiety 
upon  each  of  the  several  demises  of  Rebecca  W.  Lucas 
and  Simon  Turner.    The  judgment  of  the  Superior  Court 
is  affirmed. 
Per  Curiam.  Judgment  affirmed. 


JAMES  MORGAN  o.  GUILFORD  CONE. 

In  detinue,  if,  after  action  brought  and  issue  joined,  the  plaintiff  gets 
sian  of  the  thing  sued  for,  that  &ct  may  be  pleaded  puU  darrien  eontinU' 
anee,  in  abatement  of  the  suit,  but  U  Beems,  that  it  would  not  bo  a  good 
plea  in  bar. 

In  detinue,  damages  are  only  consequential  upon  the  recovery  of  the  thing 
sued  for ;  and  therefore,  if  the  plaintiff,  pending  the  suit,  obtains  posmasiop 
of  it,  he  cannot  proceed  for  the  damages,  but  hit  suit  fails  altogether. 

This  was  an  action  of  detinite for  a  slave;  and  pending 
the  action,  after  issue  joined  upon  certain  pleas,  the  plain- 
tiff regained  possession  of  the  slave.  The  defendant  by 
plea  since  the  last  continuance,  insisted  upon  this  in  bar  of 
the  plaintiff's  action,  as  well  for  damages  for  the  detention 
of  the  slave,  as  for  the  ^ave  himself.  To  this  plea  the  plain- 
tiff demurred;  and  his  Honor  Judge  Norwood,  at  Frank- 
lin, on  the  last  Circuit,  overruled  the  demurrer,  sustained 
the  plea,  and  gave  a  judgment  for  the  defendant  for  the 
costs  of  the  suit.  Whereupon  the  plaintiff  appealed. 

The  counsel  on  both  sides  waived  all  objections  to  the 
form  of  the  pleadings. 

Badger,  for  the  plaintiff. 

Devereux,  and  W.  H,  Haywood,  for  the  defendant. 

Gaston,  Judge. — The  very  imperfect  transcript  which 
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18  filed  in  this  case  shows,  that  the  plaintiff  brought  his  Jowt,  1835. 
action  of  detinue  to  recover  the  possession  of  a  negro  slave,  Morgan 
Green,  valued  at  $600;  that  the  defendant  pleaded  thereto  ^^^^k. 
^e  general  issue  and  other  pleas  in  bar ;  that  issues  were 
joined ;  and  that  at  a  subsequent  term  the  defendant  plead- 
ed, that  since  the  last  continuance  the  plaintiff  had 
regained  the  possession  of  the  slave.  To  this  plea  the 
plaintiff  demurred,  insisting,  that  he  was  nevertheless 
entitled  to  recover  his  damages  and  costs ;  but  the  Court 
overruled  the  demurrer,  and  gave  judgment,  that  the 
defendant  recover  his  costs ;  from  which  judgment  the 
plaintiff  appealed.  The  record  contains  no  formal  decia* 
ration,  plea,  nor  judgment ;  but  it  is  entered  of  record,  that 
the  parties  on  both  sides  waive  all  objections,  because  of 
form.  On  so  defective  a  record,  we  might  properly  refuse 
to  render  any  judgment;  but  as  the  counsel  on  both  sides 
declare  their  readiness  to  put  all  matters  into  proper  form, 
we  shall  proceed  to  consider  and  determine  the  point  sub- 
mitted to  us. 

When  new  matter  arises  after  issue  joined  and  before 
verdict,  the  defendant,  upon  verifying  such  matter,  is  per- 
mitted to  plead  it  in  what  is  called  a  plea  since  the  last 
continuance  or  adjournment  of  the  cause.  At  common  law 
such  a  plea  confesses  the  matter  which  was  before  in  dis- 
pute between  the  parties,  and  is  therefore  a  waiver  of  all 
the  pleas  previously  pleaded.  In  this  state,  by  the  act  of 
1796,  {Reo.  ch.  451),  it  is  enacted,  that  the  entering  of  a 
plea  since  the  last  continuance  of  a  suit  in  law,  shall  in  no 
case  whatever  be  construed  a  relinquishment  of  any  plea 
or  pleas  previously  entered,  but  the  same  shall  retain  the 
like  force  and  operation,  which Jt  or  they  would  have  had 
if  such  plea  since  the  last  continuance  had  not  been 
entered.  In  consequence  of  this  enactment,  a  plea  since  The  act  of 
the  last  continuance  is  a  matter  of  defence  additional  to  ch.  45i,  ^* 
those  matters  already  pleaded  by  the  defendant,  and  does  "^^^^  p*?" 

,  vcDtfl  ft  pica 

not  overrule  them,  provided  that  the  established  order  of  j^um  darri- 
pleading  be  not  thereby  subverted.  This  seems  to  be  a  ^^J^^^^' 
necessary  qualification  of  a  fundamental  law  of  pleading,  being  a  re- 
which  holds  two  pleas  of  a  different  order  to  be  incom-  mcntofthe 
patible,  of  which  one  admits  that  there  is  no  foundation  fiurmer 
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JimE,  1835.  for  the  other.  The  pleading  of  a  plea  in  abatement  since 
MoftoAN  the  last  continuance  necessarily  operates  a  relinquishment 
^'  of  previous  pleas  in  bar. 
pleas,  does  ^^  ^^^  ^^^  satisfied,  that  this  would  be  a  good  plea  in 
not  subvert  bar.  The  gravamen  in  the  declaration  formally  set  forth, 
j^din^.  would  state  that  the  plaintiff  was  lawfully  possessed  of  the 
Therefore  gjo^vQ  jq  question  as  of  his  own  property,  and  being  so  pos- 
abatement  sessed  casually  lost  the  same ;  that  it  afterwards  came  to 
h^ntbi-  ^^^  possession  of  the  defendant  by  finding,  yet  the  defend- 
anoeneoes.  ant  well  knowing  the  slave  to  be  the  property  of  the 
rate/a^  plaintiff,  hath  not  delivered  it  to  him  although  often 
linquish.  requested,  but  hath  hitherto  wholly  refused  so  to  do,  and 
previoos  hath  detained,  and  still  doth  detain  the  same  to  his 
P^  ^      damage  dollars.    The  fact  averred  in  the  plea  doth 

not  deny  to  the  plaintiff  any  cause  of  action,  for  notwith* 
standing  that  fact,  he  is  entitled  to  compensation  for  the 
loss  of  the  services  of  the  slave,  during  the  period  the 
possession  has  been  wrongfully  withheld.  If  the  writ  of 
the  plaintiff  had  been  in  trover,  it  is  clear  that  the  regain- 
ing of  possession  would  have  aiifected  the  amount  of  his 
claim,  but  would  not  have  destroyed  it. 

It  seems  to  us,  however,  that  this  is  a  good  plea  in 
abatement.  The  writ  of  the  plaintiff  demands  the  restitu- 
tion of  the  slave.  The  defendant  is  required  to  answer  of 
a  plea  that  he  render  to  the  plaintiff  the  specific  slave  sued 
for ;  and  the  plaintiff  afterwards  sets  forth  in  his  declara- 
tion the  gravamen  hereinbefore  recited,  as  a  more  full  and 
detailed  statement  of  that  demand — as  a  specification  in  a 
methodical  and  legal  form  of  the  facts  and  circumstances 
upon  which  that  demand  is  founded.  If  the  plaintiff  suc- 
ceed in  his  action,  he  has  judgment  to  recover  the  specific 
slave,  (or,  if  it  may  not  be  had,  the  value  thereof,)  and 
also  damages  by  reason  of  the  detention  if  any  damages  be 
assessed  therefor.  The  damages  are  incidental  to,  and 
consequential  upon,  the  recovery  of  the  slave.  An  action 
of  detinue  does  not  lie  for  damages  merely.  When  a 
plaintiffbrings  an  action  of  detinue,  and  regains  possession 
of  the  thing  detained,  he  falsifies  his  writ  by  his  own  act, 
and  thereby  defeats  that  action.  It  is  a  settled  rule,  that 
wherever  the  plaintiff  falsifies  his  own  vn*it,  and  this 
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appears  to  the  Court,  the  writ  abates.    If  a  demandaDt  JcTme,l83S. 

or  plaintiff  falsify  his  writ  by  his  own  showing  or  acknow-  ^MoROiiT 

ledgment,  it  abates  of  course.      Thus,  in  an  assise  against     q^ 

several,  one  pleads  a  release  from  the  plaintiff,  and  the 

plaintiff  acknowledges  it,  the  whole  writ  abates.    Or  in 

trespass,  the  defendant  justifies  by  a  warrant  for  the 

king's  tax,  and  the  plaintiff  replies,  that  the  place  where, 

&c.  was  within  sanctuary,  his  writ  shall  abate,  because  he 

acknowledges  the  taking  by  warrant,  and  if  so,  he  ought 

to  have  replevin,  and  not  trespass.    So,  if  an  executor 

(plaintiff)  shows  that  there  is  another  executor  alive,  not 

named,  his  writ  shall  abate.     Corny n,  tit.  Abatement, 

L.  1,  2.    If  this  do  not  appear  by  the   plaintiff's  own 

showing  or  acknowledgment,  it  is  properly  pleadable  in 

abatement  Jby  the  defendant.  Thus,  the  tenant  may  plead 

in  abatement,  that  the  demandant  was  seised  at  the  day 

of  the  writ  purchased,     Comyn,  ut  supra,  F.  16.    So,  if 

the  demandant  or  plaintiff,  after  action,  usurps  that  which 

he  claims,  his  writ  shall  abate  {id  est,  shall  be  abated  on 

plea  of  defendant),  for  he  destroys  his  action  by  his  own 

act,  as  if  he  disseise  the  tenant  pending  an  assise.  Idem, 

H.  47.    So,  if  the  demandant  enter  pending  the  writ,  and 

it  may  be  pleaded  pending  the  writ  before  issue,  or  after 

issue  since  the  last  continuance.    Ibid.  H.  48,  and  2 

Croke,  261.    In  an  assise  the  plaintiff  not  only  recovers 

his  land,  but  damages  and  costs.    If,  however,  he  falsify 

the  writ  by  his  own  act,  he  cannot  proceed  for  his  damages 

and  costs,  but  abates  the  same  altogether.    The  assise  is 

brought  for  the  land,  and  the  damages  and  costs  are  a 

fruit  or  consequence  of  the  Recovery  of  the  thing  demanded. 

Thus  it  is  also  in  detinue.  The  thing  detained  is  all  that  is 

demanded,  and  the  damages  are  awarded  to  render  the 

restitution  complete.    In  either  case,  if  the  demandant  or 

plaintiff  by  his  own  act  destroy  the  right  to  restitution, 

there  is  an  end  to  his  demand  of  restitution. 

There  is  a  case  very  briefly  reported  in  Martin's  Collec- 
tion of  Cases,  {Merritt  v.  Merritt,  Martin,  18)  which  seems 
to  conflict  with  these  views.  With  every  disposition  to 
conform  our  adjudications  to  former  decisions  of  the  Courts 
of  the  State,  we  cannot  rest  upon  this  case  as  authority. 

Vol.  I.  31 
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Jp!nE,1835.  It  ig  known,  that  the  compiler  of  this  collection  never 
MoEOAN  attended  Halifax  Superior  Court  where  this  case  is  said  to 
Q^  have  been  determined,  and  it  does  not  appear  upon  whose 
relation  he  stated  it.  It  is  possible,  that  it  may  be  an  erro- 
neous account  of  the  case  of  Merritt  v.  Warmouthy  also 
decided  at  Halifax,  and  reported  in  1  Hay.  Rep.  12,  where 
the  slave  was  delivered  over,  not  to  the  plaintiff,  but  to  a 
third  person,  from  whom  the  defendant  had  hired  the 
slave.  If,  however,  the  case  of  Merritt  v.  Merritt,  be  in 
truth  a  different  case  from  the  last,  the  note  of  it  is  too 
vague  and  unsatisfactory  to  furnish  a  safe  ground  of  reliance. 
It  does  not  appear  who  constituted  the  Court  by  which  it 
was  determined,  nor  upon  what  points  the  decision  rested. 
Besides,  the  decision  itself  is  directly  contradicted  by  that 
in  Sheppard  v.  Edwards,  2  Hay.  Rep.  186,  and  in  Stroud 
V.  WUhes,  not  reported,  which  one  of  our  body  personally 
knows,  and  where  the  decision  was  acquiesced  in  by  the 
parties  and  their  counsel.  We  consider  ourselves,  there- 
fore, not  only  permitted,  but  bound  to  follow  upon  this 
question,  the  convictions  of  our  own  minds. 
Ujxjn  BOB-  As  this  was  a  good  plea  in  abatement,  the  judgment 
plea  in        thereon  should  have  been,  that   the  plaintiff's  writ  be 

S^^dlT**  q***^l*®^»  ^"^  i^  ^y  ^"^  act  of  1777  {Rev.  ch.  115,  sec.  90) 
ment  in  every  case  where  judgment  is  rendered  against  the 
bedsit  the  plai'^^^ff*  ^^^  defendant  is  entitled  to  costs)  that  the  de- 
plaintiff's  fendant  recover  his  costs.  Regarding  the  transcript  so 
qnashed,  amended,  in  pursuance  of  the  agreement  of  record,  we 
■nd  that  are  of  opinion,  that  there  is  no  error  in  the  judgment 
ant  reoover  below,  and  that  it  should  be  affirmed  with  costs, 
hia  coets.        p^E  CuRiAM.  Judgment  afiirmed. 
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June,  1835. 

SAMUEL  VINES  v.  OBEDIENCE  BROWNRIGG.  'w^ 

o. 
Brown- 
If,  upon  a  jadgmcnt  in  detinue  for  slaves,  the  execution  is  satisfied  by  the       sioo. 

payment  of  the  assessed  value,  by  the  defendant,  and  its  receipt  by  the 
plaintiff,  the  title  to  the  property  will  be  transferred  to  the  defendant,  by 
relation  to  the  time  of  the  verdict  and  judgment :  and  the  issue  bom  of 
said  slaves,  between  the  rendition  of  the  judgment  and  the  satis&ction  of 
the  execution,  will  of  consequence  belong  to  him. 
The  form  and  effect  of  the  judgment  and  execution  in  detinue,  stated  by 
Danux,  Judge. 

Tms  was  an  action  of  trover,  to  which  the  defendant 
plead  "  not  guilty.**    A  case  agreed  was  submitted  to  his 
Honor  Judge  Strange,  on  the  last  Circuit  at  Green,  of 
which  the  following  are  the  material  facts.    The  plaintiff 
had  heretofore  brought  his  action  of  detinue,  against  the 
present  defendant,  for  two  female  slaves,  and  obtained  a 
verdict  and  judgment  therefor,  in  which  the  value  of  the 
slaves  was  assessed.     Execution  issued  on  the  judgment, 
and  was  satisfied  by  the  defendant's  paying  the  assessed 
value,  instead  of  delivering  the  slaves  themselves.     Be- 
tween the  rendition  of  the  judgment,  and  the  satisfaction  of 
the  execution,  the  slaves  bore  the  children,  to  recover  the 
value  of  whom,  was  the  object  of  the  present  suit.     The 
defendant  contended,  that  by  the  satisfaction  of  the  exe- 
cution in  the  former  recovery,  the  female  slaves  and  their 
issue,  had  became  her  property;  but  his  Honor  being  of  a 
dififerent  opinion,  directed  a  judgment  to  be  entered  for 
the  plaintiff,  from  which  the  defendant  appealed. 

/.  H,  Bryant  and  Mordecai,  for  the  plaintiff. 

W>  C.  Stanly,  for  the  defendant. 

Daniel,  Judge,  after  stating  the  case,  proceeded : — The 
judgment  in  the  action  of  detinue  was  conditional,  {Peters 
v.  Heyward,  Cro.  Jac.  682,)  and  if  drawn  out  in  form, 
would  have  run  thus :  "  It  is  considered  by  the  Court,  that 
Samuel  Vines,  do  recover  against  the  said  Obedience 
Brownrigg,  the  said  slaves,  or  the  sum  of  dollars, 

for  the  value  of  the  same,  if  the  said  Samuel  Vines  cannot 
have  again  his  said  slaves ;  and  also,  that  he  recover  his 
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Jpfti,i8a5.  Baid  damages,  costs  and  charges  to  dollars  beyond 

VzMBi      the  value  aforesaid,  by  the  jurors  aforesaid,  in  form  afore- 

Bmwm.  ^^^  assessed."  In  England,  an  award  of  distringas,  is 
Mioa.  added,  at  the  foot  of  the  judgment  on  the  roll.  A  Ji*  fa. 
issued  for  the  damages  for  the  detention  of  the  slaves  and 
costs  of  suit ;  at  the  foot  of  which  ^.  fa.  is  added  the  (fit- 
tringast  beginning  thus :  ^'  We  also  command  you,  &c." 
Archbold's  Forms,  141.  This  Court  said,  in  BrUy  v* 
Cherry,  2  Dev.  Rep.  2,  **  that  an  action  of  detinue  is  an 
affirmance  of  a  continuing  title  to  the  thing  detained,  and 
that  the  plaintiff  does  not,  as  he  does  in  an  action  of  trover, 
disaffirm  a  continuance  of  title  in  himself,  but  may  sustain 
an  action  for  the  same  chattel  against  a  third  pm'son,  or 
even  against  the  same  party,  although  he  may  have  ob- 
tained a  judgment  for  it  before,  provided  that  judgment 
has  not  been  satisfied."  From  this  reasoning,  and  also 
from  the  very  form  of  the  judgment  in  detinue,  it  seems  to 
us,  that  the  plaintiff  had  a  right  to  have  the  slaves  sur- 
rendered to  him ;  and  that  he  could  have  insisted  on  the 
sheriff's  distraining  the  lands  and  goods  of  the  defendant, 
until  a  surrender  should  be  made,  if  it  was  possible  for  the 
defendant  to  have  made  a  surrender.  It  is  very  certain 
that  the  defendant  could  have  discharged  herself  from  the 
value  mentioned  in  the  distringas,  by  making  a  surrender 
of  the  slaves.  The  slaves  were  declared  by  the  verdict 
and  judgment,  to  be  the  property  of  the  plaintiff.  It  can- 
not be  law,  that  the  plaintiff  shall  against  his  will,  lose  the 
identical  slaves  he  is  seeking  to  get  possession  of,  by  the 
election  of  the  defendant  to  pay  the  assessed  value,  as  set 
forth  in  the  judgment  and  distringas.  If  the  slaves  re- 
covered, had  been  specifically  delivered  to  the  plaintiff  or 
the  sheriff,  the  plaintiff  would  also  have  been  entitled  to 
the  issue  born  before  the  delivery,  as  he  would  to  such  as 
might  be  born  afterwards,  and  might  recover  such  issue  in 
detinue,  or  the  value  in  trover.  The  valuation  is  made 
and  inserted  in  the  judgment  and  distringas,  for  the  be- 
nefit of  the  plaintiff,  '<  if  he  cannot  have  again  his  said 
slaves,"  as  is  declared  in  the  form  of  the  judgment.  Bat 
the  plaintiff's  judgment,  in  his  action  of  detinue,  was 
satisfied  by  the  defendant's  paying,  and  the  plaintiff's 
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receiving  in  money  the  value  of  the  slaves.    The  judgment  Jvm,  1835. 
and  execution,  being  satisfied  in  this  way,  did  in  law,     Vuu 
transfer  to  the  defendant  the  title  of  those  slaves,  by  rela-    ^i^^ 
tion  to  and  from  the  time,  that  value  was  fixed  by  the      mioo. 
verdict  and  judgment.    In  assessing  the  value,  the  jury 
must  have  taken  into  their  calculation,  the  chances  of 
future   increase,  and  raised  the  value  accordingly.    It 
cannot  be  just,  that  the  plaintiff  should  receive  the  value 
thus  assessed,  and  again  recover  in  this  action  of  trover, 
the  value  of  the  after-born  children.    We  think  the  judg- 
ment is  erroneous,  and  ought  to  be  reversed,  and  that 
judgment  be  rendered  for  the  defendant. 

Pbb  Cubiam.  Judgment  reversed. 


JACOB  SMITH  V.  HENRY  TRITT. 

Growing  crops  are  the  proper  rabjectB  of  a  levy  and  immediate  aale  nnder  a 

JLfa. ;  and  the  purchaser  acquires  a  right  of  ingress  and  egress  to  cut  and 

carry  them  away  when  ripe. 
A  sale  under  an  execution,  of  a  growing  crop,  made  at  the  distance  of  two 

miles  from  the  place  where  the  crop  stands,  is  void,  and  passes  no  tiUe  to 

the  purchaser. 

This  was  an  action  of  trover,  tried  on  the  last  Circuit, 
at  Haywood,  before  his  Honor  Judge  Settle. 

Upon  opening  the  plaintiff's  case,  it  appeared,  that  in 
May,  1833,  he  purchased  a  growing  crop  of  wheat,  oats, 
and  rye,  under  an  execution  against  the  present  defendant. 
The  levy  upon  the  crop  was  made  in  April  preceding,  and 
the  sale  took  place  at  the  Court-house,  at  the  distance  of 
two  miles  from  the  premises  where  the  grain  was  growing. 
When  the  grain  became  ripe,  the  plaintiff  proceeded  to 
the  freehold  of  the  defendant,  to  gather  it,  but  was  forbid- 
den to  do  so  by  the  defendant,  who  cut  and  carried  it  away 
himself.  Upon  this  statement,  his  Honor,  holding,  1st, 
that  the  growing  crop,  although  it  might  be  levied  upon, 
could  not  be  sold,  until  after  it  was  severed  from  the  free- 
hold ;  2dly,  that  the  sale  was  void,  not  being  made  upon 
the  premises,  directed  a  nonsuit,  and  the  plaintiff  appealed. 
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Juiw,  1835.      No  counsel  appeared  for  either  party. 


Smith 

V, 

TaiTT. 


Afler  an 
eiecution 
■ale  of  un- 
ripe grow- 
ing grain, 
it  u  in  etU' 

till  it  rip. 
ena,  When 
the  porcba- 
■er  baa  a 
reaaonable 
time  to  cut 
and  canyj 
it  away, 


Daniel,  Judge. — Two  questions  arise  in  this  case.  The 
first  is,  whether  growing  crops  are  the  subjects  of  levy  and 
immediate  sale  under  a  fien  facias  ?    Various  growing 
yegetables,  termed  in  law  emblements,  and  properly  speak- 
ing, the  profits  of  sown  land,  but  extended  in  law,  not 
only  to  growing  crops  of  corn,  but  to  roots  planted,  and 
other  annual  artificial  profit,  are  deemed  personal  property, 
and  pass  as  such   to    the  executor  or   administrator  of 
the  occupier,  if  he  die  before  he  has  actually  cut,  reaped, 
or  gathered  the  same.     All  vegetable  productions  are  so 
classed,  when  they  are  raised  annually  by  labour  and  ma- 
nure, which  are  considerations  of  a  personal  nature.     At 
common  law,  fructtis  industriales,  as  growing  corn,  and 
other  annual  produce  which  would  go  to  the  executor  upon 
death,  may  be  taken  in  execution.  1  Salk.  368.  1  Younge 
&  Jer.  398.     Lawton  v.  Lawton^  3  Atk.  13.     Storer  v. 
Hunter,  10  Eng.  Com.  Law  Rep.  115.     Tidd,  9th  ed. 
1001.      1  Chit.  Prac.  92.    The  appraisement  and  sale 
thereof  at  this  day  in  England,  is  regulated  by  the  statute 
of  56th  Geo.  3,  c.  50.    Where  corn  sold  under  ^fi,fa.  is 
not  ripe,  the  vendee  has  a  reasonable  time  after  it  is  ripe, 
to  cut  it  and  carry  it  away ;  and  whilst  remaining  on  the 
land,  it  is  not  liable  to  a  distress  for  rent,  for  during  all 
that  time,  it  is  considered  in  custodia  legis  ;  the  goods  in 
the  vendee's  possession  being  protected,  in  order  to  render 
the  execution  available,  although  the  sheriff's  duty  ended 
on  the  execution  of  the  bill  of  sale.     Peacock  v.  Purvis,  6 
Eng.  Com.  Law  Reps.  154.    Watson  on  the  Duties  of 
Sheriff,  180.    In  Stewart  v.  Doughty,  9  John.  Rep.  108, 
the  case  was,  that  whilst  the  crop  was  growing,  it  was 
sold  by  the  sheriff  under  an  execution  against  the  lessee, 
and  the  plaintiff  became  the  purchaser.    The  Court  said 
this  was  a  valid  sale,  and  the  purchaser  became  entitled  to 
the  right  of  ingress,  &c.  to  gather  the  crop.  He  succeeded 
to  all  the  interest  of  the  original  lessee  in  the  crop  sown. 
And  so  the  law  was  understood  in  the  case  of  Whipple  v. 
Foot,i  John.  Rep.  418.    We  think  the  judge  erred  in  this 
part  of  his  charge. 
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The  second  question  is,  Was  the  sale  by  the  sheriff  of  Jtn«,1835. 
the  growing  crop  under  the  execution,  two  miles  from  the     Smith 
place  where  the  crop  stood,  a  valid  sale,  so  as  to  pass  the     f^^^Vr. 
title  to  the  plaintiff?    The  execution  is  to  be  done  in  such 
a  manner,  as  that  by  the  sale,  the  property  is  most  likely 
to  command  the  highest  price  in  ready  money.    It  is  evi- 
dent, that  for  this  purpose,  the  bidders  ought  to  have  an 
opportunity  of  inspecting  the  goods,  and  forming  an  esti- 
mate of  their  value ;  without  which  it  is  not  to  be  expected, 
that  a  fair  equivalent  will  be  bid.     The  presence  of  the 
goods,  too,  assures  the  bidders,  that  a  delivery  will  be  ^aLJ^ 
made  to  the  highest,  forthwith.     There  is  much  justice  in  quires  the 
the  rule  requiring  the  presence  of  the  chattels  when  they  ^^na?  * 
are  sold  by  a  sheriff  or  constable.    Ainsworth  v.  Greenlee^  chaticisin 
3  Murp.  470.    Blount  v.  Mitchell,  Taylor's  Rep.   131.  ezecatioa. 
Same  Case,  2  Hay.  Rep.  65.    In  this  case,  the  crop  was  The  casei 
not  in  the  presence  of  the  bidders,  and  according  to  the  i^ortA  v. 
above  authorities,  we  think  it  was  void,  and  that  the  pur-  «''*'",{"•  ^ 
chaser  acquired  no  title.     Upon  this  point  in  the  case,  we  470,  aDd* 
think  that  the  decision  of  the  Superior  Court  was  correct,  ufe^^iT* 
and  therefore  the  judgment  must  be  affirmed.  Tay.  isl ; 

Per  Curiam.  Judgment  affirmed.      ap^JJidf* 


The  Governor,  upon  the  relation  of  PHILIP  M*RAE*S  Admr.  f>.  JOSIAH 

EVANS. 

If  the  sheriff  forbears,  at  the  request  of  the  plaintiff,  to  collect  money  on  an 
ezecation,  he  is  not  responsible  therefor;  but  if  he  forbears  of  his  own  ac- 
cord, he  will  be  liable  for  the  damages  the  plaintiff  may  sustain  thereby.  If 
the  whole  amount  of  the  execution  is  lost  by  the  sheriff's  negligence,  he 
will  be  answerable  for  that  amount ;  but  if  the  money  can  still  be  collected 
from  the  defendant  in  the  execution,  (a  fact  which  it  will  be  for  the  sheriff 
to  prove,)  the  sheriff  will  be  liable  only  for  the  damage  which  the  plaintiff 
has  sustained  by  the  delay. 

The  sheriff  is  liable  for  the  mere  not  returning  an  execution,  but  the  damages 
therefor,  will  be  only  nominaL 

Where  the  general  doctrines  and  rules  contained  in  a  Judge's  charge  are 
correct,  and  there  appears  no  special  circumstances  requiring  a  modifica- 
tion of  them,  and  the  party  excepting  has  called  for  no  special  instructions 
which  have  been  denied,  an  exception  to  the  charge  cannot  be  sustained. 

After  the  new  trial  granted  in  this  case  at  June  Term, 
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Juwe,  1835.  1830,  (see  2  Bev.  Rep.  383,)  it  vas  again  fried  at  Cumber- 
M*Rak*8  land,  on  the  Spring  Circuit  of  1834,  before  his  Honor 
,1"*  '  Judge  Seawell,  when  it  appeared  to  be  an  action  brought 
EvAMs.  against  the  surety  of  the  coroner,  upon  his  official  bond. 
The  breaches  assigned  were,  that  on  an  execution  against 
the  sheriff  at  the  instance  of  the  relator's  intestate,  the 
coroner  had  failed  to  collect  the  money,  and  to  return  the 
execution.  Evidence  was  introduced'  on  the  part  of  the 
defendant,  to  show  that  the  plaintiff  in  that  execution, 
directed  the  coroner  to  forbear  making  the  money ;  and 
also  to  prove  that  no  execution  afterwards  issued  for  seve- 
ral subsequent  terms,  and  that  during  that  time,  the 
defendant  in  the  execution  was  of  sufficient  ability  to  pay 
the  amount  of  the  execution,  if  the  plaintiff  had  sued  it  out* 
His  Honor,  in  his  directions  to  the  jury,  informed  them, 
"  that  if  the  coroner  was  directed  by  the  plaintiff  in  the 
execution,  not  to  make  the  money,  the  coroner  was  in  no 
default  for  his  omission  to  do  so ;  but  if  the  plaintiff  did 
not  authorise  the  coroner  to  forbear  making  the  money, 
and  he  nevertheless  did  forbear,  that  the  plaintiff  would 
then  be  entitled  to  recover  damages  for  the  default,  and 
that  the  amount  of  the  damages,  would  depend  upon  the 
loss  the  plaintiff  sustained.  That  if  he  thereby  lost  his 
debt,  he  would  be  entitled  to  recover  the  whole  amount ; 
but  if  it  was  only  postponed,  and  he  might  have  recovered 
it,  if  he  had  afterwards  taken  out  another  execution,  then 
he  was  only  entitled  to  recover  such  damage  as  was  occa- 
sioned by  the  delay.  That  how  the  fact  was  in  regard  to 
the  reason  why  the  money  was  not  made,  whether  by  the 
direction  of  the  plaintiff,  or  the  mere  indulgence  of  the 
coroner*  was  a  fact  for  them  to  decide,  and  they  would  find 
accordingly.  That  as  to  the  other  breach  assigned,  it  was 
the  duty  of  the  coroner  to  return  the  execution  to  the 
Court  from  which  it  issued,  but  that  inasmuch  as  it  was  in 
the  power  of  the  plaintiff,  to  have  ruled  the  coroner  to 
return  the  execution,  if  such  return  was  necessary,  before 
the  Court  would  allow  a  new  execution,  and  opon  that 
return  to  have  obtained  a  new  execution,  the  damage  for 
such  omission  would  be  but  nominal.'' 
His  Honor  further  instructed  the  jury :  *'  That  it  was  the 
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duty  of  the  defendant  to  show  the  sufficiency  of  the  de-  Jpw«.l83S. 
fendant  in  the  execution  to  pay,  if  the  plaintiff  had  taken    M'Ra«*s 
out  new  executions,  and  that  it  should  be  fully  shown.".       „. 
The  jury  found  for  the  plaintiff,  and  assessed  nominal     E^ais. 
damages.    The  plaintiff  moved  to  have  the  verdict  set 
aside,  and  a  new  trial  granted  on  account  of  misdirection, 
which  being  refused,  he  appealed. 

The  case  was  submitted  without  argument  by  W.  H. 
Haywood,  for  the  plaintiff,  and  Henry,  for  the  defendant. 

Gaston,  Judge. — This  case  comes  before  the  Court  on 
the  appeal  of  the  plaintiff,  and  has  been  submitted  to  us 
without  argument.  On  examining  the  record,  we  per- 
ceive that  the  plaintiff  obtained  a  verdict  but  for  nominal 
damages,  and  moved  to  have  the  verdict  set  aside,  and  a 
new  trial  awarded,  because  of  misdirection  of  the  Judge  in 
his  charge  to  the  jury.  This  motion  was  refused,  and  its 
rejection  is  the  only  error  assigned.  We  have  examined 
that  charge,  and  we  do  not  perceive  any  instruction  in  it, 
of  which  the  plaintiff  has  a  right  to  complain.  The  general 
doctrine  laid  down  in  the  charge  is  correct,  and  the  rules 
recommended  to  the  jury,  as  guides  to  their  discretion  in 
the  regulation  of  damages,  as  general  rules,  appear  to  us 
unexceptionable.  If  more  specific  instructions  were  de- 
sired, they  should  have  been  prayed  for ;  and  the  refusal 
of  the  Court  to  give  them,  made  the  subject  of  distinct 
exception.  If  there  were  special  circumstances  in  the 
case,  requiring  any  modification  of  the  general  doctrine,  or 
of  the  general  rules  for  estimating  the  damages ;  these 
should  have  been  set  forth,  for  we  cannot  presume  their 
existence.  As  the  alleged  misdirection  is  not  seen,  we  are 
of  opinion,  that  the  Court  below,  did  not  err  in  refusing 
the  new  trial. 

Pbk  CinuAM.  Judgment  affirmed. 
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Dyj,^        EDMUND  L.  DOZIER,  Admr.  de  bonis  non  of  ISAAC  DOZIER,  o. 

0.  ISAAC  L.  SANDERLIN  Ezr.  of  WILLIS  SANDERLIN. 

Sanoeelui. 

If  an  adminutrator  marries  the  next  of  kin  of  his  intestate,  and  has  asMls, 
and  npon  the  death  of  his  wife,  administers  upon  her  estate,  her  distribotive 
share  becomes  his  property,  the  claim  being  by  the  mere  operation  of  law, 
satisBed  and  extinguished.  And,  in  such  case,  it  9eem»  that  the  wiie*t 
share  would  become  the  property  of  the  husband,  without  an  administra- 
tion on  her  estate. 

Where  an  intestate  is  indebted  to  the  wife  of  his  administrator,  and  the  latter 
has  assets,  the  debt  is  satisfied  by  the  mere  operation  of  law,  and  does  not 
Bunrive  to  the  wife. 

Assumpsit  brought  by  the  administrator  de  bonis  non  of 
Isaac  Dozier,  against  the  executor  of  his  former  adminis- 
trator. The  jury,  upon  the  issue  submitted  to  them,  found 
a  verdict  in  favour  of  the  plaintiff,  for  the  sum  of  two 
thousand  nine  hundred  and  sixty-nine  dollars  and  forty 
cents,  the  amount  of  assets  which  had  come  to  the  hands 
of  the  defendant's  testator,  subject  to  certain  deductions, 
if  the  Court,  upon  a  case  agreed,  should  think  the  defend- 
ant's testator  entitled  thereto.  The  case  stated,  that  Isaac 
Dozier  died  intestate,  and  Willis  Sanderlin,  the  defendant's 
testator,  administered  upon  his  estate,  and  assets  to  the 
amount  above  mentioned,  came  to  his  hands.  Willis 
Sanderlin  married  Chloe,  a  daughter  of  Isaac  Dozier. 
Chloe,  after  surviving  her  father,  died,  and  her  husband 
administered  upon  her  estate.  Willis  Sanderlin  then  mar- 
ried Patsey  Dozier,  to  whom  Isaac  Dozier  had  been 
guardian,  and  to  whom  at  his  death,  he  was  indebted  as 
guardian,  in  the  sum  of  six  hundred  and  ninety-seven 
dollars  and  seventy-six  cents.  Willis  Sanderlin  lived 
about  two  years  after  his  marriage  with  Patsey  Dozier, 
during  all  which  time  he  had  in  his  hands  the  amount  of 
assets  above  stated,  of  the  estate  of  Isaac  Dozier.  The 
only  evidence  of  his  retaining,  or  reducing  into  possession 
the  sum  due  his  wife  from  the  estate  of  his  intestate,  was 
his  applying  to  one  George  Ferebee,  an  accountant,  to 
state  the  accounts  between  his  wife  Patsey  and  Isaac 
Dozier,  her  guardian,  saying  he  wished  to  know  how  much 
to  retain  from  the  estate  of  Isaac  Dozier. 
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Patsey  survived  her  husband  and  was  then  living,  and  Jct«>1635> 
one  of  the  questions  presented  to  the  Court,  vras,  whether    Dozixa 
the  sum  due  the  said  Patsey,  from  Isaac  Dozier,  belonged  3410^^1,. 
to  the  defendant  as  executor  of  Willis  Sanderlin  or  survived 
to  his  wife.    The  other  question  was,  whether  the  defend- 
ant's testator  was  entitled  as  administrator  of  his  first  wife 
to  her  distributive  share  of  her  father's  estate,  which  was 
one-seventh  part  thereof. 

His  Honor,  Judge  Donnell,  at  Camden,  on  the  last 
Circuit,  pro  forma  disallowed  both  claims  made  by  the 
defendant  on  behalf  of  his  testator,  and  rendered  judgment 
for  the  whole  amount  of  two  thousand  nine  hundred  and 
sixty-nine  dollars  and  forty  cents,  from  which  the  defend- 
ant appealed. 

Einney^  for  the  defendant. — If  a  husband  reduces  his 
wife's  chose  in  action  into  possession  during  coverture,  he 
is  entitled  to  it  as  his  own,  at  law.  Here  he  had  it  in 
possession  during  the  marriage,  and  manifested  a  deter- 
mination to  keep  it  jure  marito.  Whenever  a  debt  is  due 
to  an  administrator  from  the  estate  upon  which  he  has 
administered,  and  he  has  assets  in  his  hands,  the  assets 
to  an  amount  sufficient  to  extinguish  the  debt,  become  his 
own,  as  the  law  appropriates  them  to  that  purpose.  Muse 
V.  Sawyer,  N.  C  Term  Rep.  204.  1  Rolle's  Abr.  350. 
By  marriage  the  husband  is  appointed  by  the  wife  to  receive 
her  choses  in  action.  He  is,  therefore,  in  this  case  both 
payer  and  receiver,  and  the  law  makes  the  application. 

Bailey  and  IredelU  for  the  plaintiff. — Choses  in  action, 
to  become  the  property  of  the  husband,  must  be  reduced 
into  his  possession  as  husband.  Here  he  held  as  trustee, 
and  no  act  was  done  showing  a  reduction  into  possession, 
in  his  own  right.  An  intent  only,  to  reduce  into  possession 
will  not  do.  1  Roper's  Husband  and  Wife,  204.  BUmnt 
y.  Bestland,  5  Yes.  Jun.  515.  A  mere  appropriation  is 
not  sufficient.  WUdman  v.  Wildman»  9  Ves.  Jun.  174, 
I  Roper's  H.  &  W.  216.  A  husband's  receipt  of  his 
wife's  choses  in  action,  must  be  in  the  character  of  hus- 
band. BaAerv.fla//,  12Ve8.  Jun.473.  Berry  y.MAlister, 
Conf.  Rep.  100.    If  a  husband  takes  property  in  the 
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Juitt,l835.  character  of  a  trustee,  and  shows  no  act  to  evidence  his 
l>oita,    taking  it  as  husband,  it  survives  to  the  wife.    Merely 

Samdiruji.  calling  upon  an  accountant  to  state  an  account,  is  not  a 
sufficient  act.  A  debt  to  be  extinguished  must  be  owing 
from  the  person,  who  is  alone  to  receive  it  for  his  own  use, 
and  not  for  the  use  of  another. 

Kinney^  in  reply. — Where  a  man  is  to  receive  money 
from  a  particular  fund,  and  the  fund  is  in  his  hands,  the 
law  makes  the  application,  and  discharges  the  debt  Can 
a  debt  due  the  wife  be  paid  to  any  person  but  the  husband  ? 
Can  the  wife  give  a  receipt  and  discharge  for  the  debt  ? 
A  court  of  law  will  make  the  application  of  the  fund ; 
though  a  Court  of  Equity  may  hold  the  husband  as  a 
trustee  for  the  wife. 

RuFFHf ,  Chief  Justice. — It  is  yielded  on  the  part  of  the 
plaintiff,  that  the  testator,  Willis  Sanderlin,  by  adminis- 
tering on  the  estate  of  his  first  wife,  Chloe,  became  entitled 
to  her  distributive  share  of  her  father's  estate,  and  might 
retain  it  out  of  the  assets  of  the  father,  then  in  his  own 
hands  as  administrator  of  the  father.  Whether  the  ad- 
ministration on  the  wife's  estate  was  necessary,  might  be 
doubted,  supposing  the  husband  to  have  assented  to  the 
distribution ;  and  there  is  no  dispute,  here,  whether  he  held 
the  assets  for  distribution,  or  for  the  benefit  of  his  intestate 
the  father's  creditors.  Having  the  assets,  he  was  himself 
the  debtor  to  the  father's  next  of  kin ;  and  whether  the 
debt  to  his  wife  became  extinct,  because  as  husband  he 
might  retain  it,  or  not,  it  seems  certain  that  by  adminis- 
tering on  her  estate,  which  enured  to  his  own  benefit,  and 
thereby  becoming  himself  the  sole  creditor,  and  being 
.  before  the  sole  debtor,  the  debt  was  satisfied  and  extin- 
guished. 

It  is  insisted,  however,  that  the  debt  to  Patsey,  the 
second  wife,  was  never  reduced  to  possession  by  the  hus- 
band in  his  life  time,  and  therefore  survived  to  her.  The 
argument  is,  that  he  did  not  hold  as  husband,  but  had  the 
assets  as  administrator  and  trustee;  and  several  cases 
were  cited,  where  the  executor  married  the  residuary 
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legatee,  and  it  was  held  that  it  was  not  per  se  a  reduction  Jowk,183S. 
to  possession  by  him.    But  those  cases  seem  to  have  no    Dozxke 
•application  to  that  before  us.    They  involved  the  consi-  g^^j^^^, 
deration  of  the  executor's  assent  to  the  legacy,  until  which 
he  could  not  be  said  to  hold  either  as  legatee  or  husband. 
Here  the  husband's  intestate  had  been  the  former  guar* 
dian  of  the  wife,  and  was  indebted  to  her  at  his  death.    It 
is  not  seen  how  this  differs  from  any  other  debt.    If  the 
intestate  had  owed  the  wife  a  bond  debt,  and  the  husband 
administered  on  the  debtor's  estate  and  received  assets 
sufBcient,  he  might  or  ought  to  apply  them  to  the  debt ; 
because  as  husband  he  has  the  right  to  retain,  and  as  the 
administrator  having  assets,  he  is  the  hand  to  pay.    It  is 
clear,  that  the  husband  may  retain  for  a  debt  due  to  his 
wife  from  his  intestate.    Indeed  it  is  stated,  that  if  a  mar- 
ried woman  be  executrix,  the  husband  may  retain,  if  the 
testator  was  indebted  to  him,  or  (which  is  said  to  be  the 
same  thing)  to  the  wife  before  marriage.    Toll.  Exrs.  359. 
It  cannot  be  otherwise ;  for  the  case  is  within  the  reason  Whether 
of  the  rule  of  retainer.    Whether  the  debt  be  due  to  the  theinteB- 
husband  or  to  the  wife,  and  whether  the  one  or  the  other  tatebe doe 
be  the  representative,  can  make  no  difference;  for  in  buibaDd,or 
neither  case,  could  a  suit  be  brought,  and  therefore  the  to***®'^"^! 
remedy  is  by  retainer.    When  a  retainer  is  allowed,  and  whether 
the  party  has  assets,  it  is  an  extinguishment,  upon  the  {{jj^^^ 
principle  that  the  same  hand  is  both  to  pay  and  to  receive,  the  repre- 
Muse  V.  Sawyer,  N.  C.  Term  Rep.  204.  SeS^rine 

The  Court  does  not  think  it  necessary  to  consider  the  of  retainer 
efi^t  of  the  marriage  merely,  nor  of  the  evidence  of  the  ^d  the' 
intention  of  the  husband  to  appropriate  a  part  of  the  assets  ^.®^*'."JJ^ 
to  the  debt;  nor  how  the  rule  is,  where  the  husband  is  the 
executor  and  the  wife  a  legatee.    The  case  is  decided  on 
the  whole  of  its  own  circumstances ;  which  are  that  an 
administrator  of  a  debtor,  with  ample  assets,  marries  the 
creditor.    We  think  the  law  immediately  applied  so  much 
of  the  assets  in  satisfaction.    Consequently,  upon  the  case 
agreed,  both  of  those  sums  are  to  be  deducted  from  the 
verdict;  and  the  judgment  must  be  reversed,  and  judg- 
ment rendered  here  for  the  plaintiff,  for  one  thousand  nine 
hundred  and  forty-seven  dollars  and  twelve  cents. 

Pn  Curiam.  Judgment  accordingly. 
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-Z — — '  THOMAS  E.  PENDER  e.  ALPHEUS  FOBES. 

rWKDSR 
V. 

roBBB-  Where,  upon  the  sale  of  a  veesel,  a  hill  of  sale  wbb  ezecated  between  the  par- 
ties, containing  a  warranty  of  title  only,  parol  evidence  ia  inadmiasible  to 
prove  an  additional  warranty  of  aoundneta. 

This  was  an  action  of  assumfstt,  upon  an  alleged  parol 
warranty  of  soundness  in  the  sale  of  a  vessel.  A  bill  of 
sale  under  seal,  was  executed  by  the  defendant  for  the 
vessel  in  question,  containing  only  a  covenant  of  warranty 
as  to  the  title.  The  plaintiff  proposed  to  prove  by  a  wit-< 
ness,  that  at  the  time  the  contract  was  made,  and  the  bill 
of  sale  executed,  the  defendant  warranted  the  soundness 
and  sea-worthiness  of  the  vessel.  The  evidence  was  ob- 
jected to  on  the  part  pf  the  defendant,  and  his  Honor  Judge 
DoNiiELL,  at  Chowan,  on  the  last  Circuit,  deeming  parol 
evidence  inadmissible  to  establish  an  additional  warranty, 
when  the  parties  had  reduced  their  contract  to  writing  by 
a  formal  bill  of  sale  containing  only  covenants  of  warranty 
of  title,  rejected  the  evidence.  The  plaintiff,  in  submission 
to  this  opinion,  sufiered  a  nonsuit,  and  appealed. 

The  case  was  submitted  without  argument,  by  LredeU, 
for  the  plaintiff,  and  Einney,  for  the  defendant. 

Dajviel,  Judge. — An  oral  contract,  agreeing  with  that 
stated  in  the  declaration,  may  be  proved  by  any  compe- 
tent witness,  who  was  pf^sent  at  the  time,  or  who  heard 
the  defendant  admit  the  existence  of  such  contract.  In 
two  classes  of  cases,  however,  parol  evidence  is  inadmis- 
sible. First,  where  the  parties  have  entered  into  a  written 
contract,  for  that  is  the  best  and  only  evidence  of  the 
intention  of  the  parties,  so  long  as  it  exists,  that  can  be 
produced.  Secondly,  where  written  evidence  of  the  con- 
tract is  expressly  required  by  law.  2  Starkie,  81.  It  is 
a  general  rule,  that  where  an  agreement  has  been  reduced 
to  writing,  evidence  of  oral  declarations,  made  at  the  same 
time,  shall  not  be  admitted  to  contradict  or  to  alter  it :  for 
where  the  terms  of  an  agreement  are  reduced  to  writings 
the  document  itself,  being  constituted  by  the  parties  them- 
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selves,  as  the  true  and  proper  expositor  of  their  admissions  ^^"^  ^^^- 
and  intentions,  is  the  only  instrument  of  evidence  in  respect  Pxndui 
of  that  agreement,  i^hich  the  law  will  recognise,  so  long  ymm, 
as  itfexists,  for  the  purposes  of  evidence.  3  Starkie,  1002. 
Where  a  contract  was  entered  into  for  the  sale  of  goods, 
and  a  bill  of  sale  was  afterwards  executed,  it  was  held, 
that  the  bill  of  sale  was  the  only  evidence  of  the  contract 
which  could  be  received.  Lano  v.  Neale,  3  Eng.  Com. 
Law  Rep.  267.  The  previous  contract  there,  was  for  a 
ship,  forty  tons  of  iron  kintlage,  &c. ;  the  bill  of  sale  was 
of  a  ship,  together  with  all  stores,  &c.,  in  the  usual  form, 
and  silent  as  to  kintlage ;  and  held,  that  the  vendee  could 
not  recover  for  the  non-delivery  of  the  kintlage.  So,  where 
the  agreement  specified  the  rent  and  the  term,  but  was 
silent  as  to  the  taxes,  the  Court  refused  to  receive  parol 
evidence  on  the  part  of  the  lessor,  that  previously  to  the 
drawing  up  of  the  memorandum,  it  had  been  agreed  and 
understood  by  the  parties,  that  the  rent  was  to  be  paid, 
clear  of  all  taxes.  Rich  v.  Jackson^  4'  Bro.  Ch.  C.  515. 
The  same  rule  in  the  cases  of  Preston  v.  Merceau,  2  Sir 
Will.  Bla.  Rep.  1249,  and  Rotteston  v.  Hibbert,  3  Term 
Rep.  413.  Again,  parol  evidence  was  refused  to  the  plain- 
tiff  to  prove  a  warranty  of  the  soundness  of  a  slave,  when 
there  was  a  written  instrument  conveying  the  slave,  and 


containing  a  warranty  of  title  only.    Smith  v.  Williams,  '^^ 
1  Car.  Law  Rep.  363.    S.  C.  1  Murph.  426.    For,  say  wuiiamg^ ' 
the  Court,  if  they  meant  to  be  bound  by  any  such  war- 1^*5^^^ 
ranty,  they  might  have  added  it  to  the  writing,  and  thus  i  Morpfaej, 
have  given  to  it  a  clearness,  a  force,  and  a  distinctness,  ^^L^ 
which  it  could  not  have  by  being  trusted  to  the  memory 
of  a  witness.    We  think  that  the  decision  made  by  the 
Judge  in  the  Superior  Court  was  correct,  and  therefore  the 
judgment  must  be  affirmed. 
Per  Curiam.  Judgment  affirmed. 
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Trot         ALEXANDER  TROY  etal  Exn.  of  JAMES  B.  WHITE  0.  JOSHUA 
„,  »•  WILLIAMSON. 

Under  the  act  of  1783  {Rev,  eh.  177,  e.  3),  the  sheriff  muat  be  proceeded 
a^Dstby  9ci.fa,  a$  bail,  for  not  taking  bail  apon  a  capias,  m  equity ;  and 
an  action  on  the  case  will  not  lie  against  him  for  such  failure  or  neglect 

Case,  against  the  defendant,  as  sheriff,  for  not  having 
taken  bail  upon  a  capias  ad  respondendum,  issued  on  the 
filing  of  a  bill  in  equity.  His  Honor  Judge  Sea  well,  at 
Columbus,  on  the  last  Circuit,  being  of  opinion  that  the 
act  of  1782,  {Rev.  ch,  177,  sec.  3,)  which  authorises  a  capias 
ad  respondendum  in  equity,  not  only  imposes  the  same  liabi- 
lity on  the  sheriff  for  not  taking  bail,  but  gives  the  same 
remedy  as  in  cases  at  law,  nonsuited  the  plaintiffs ;  where- 
upon they  appealed. 

Winston,  for  the  defendant. 

No  counsel  appeared  for  the  plaintiffs. 

Daniel,  Judge. — The  act  of  1782  {ubi  supra)  authorises 
the  Judge  to  make  a  special  order  to  hold  the  defendant  to 
bail,  either  in  term  time  or  in  vacation,  upon  the  plaintiff's 
filing  his  bill  and  making  oath  as  to  the  amount  of  his 
debt,  or  damages  incurred  by  the  conduct  of  the  defendant. 
The  clerk,  upon  such  order,  is  to  issue  a  capias  ad  respon* 
dendum  to  the  sheriff  of  the  county  where  the  defendant 
resides.  By  the  act  of  1789,  {Rev.  ch.  314,  sec.  5,)  the 
clerk  and  master  may  make  the  order  and  issue  the  capias. 
The  sheriff  is  directed  to  obey  the  same ;  and  the  same 
rules  and  regulations  shall  be  observed  in  regard  to  bonds 
taken  by  virtue  of  this  act,  and  they  shall  be  on  the  same 
footing  in  all  respects  as  bail  bonds  taken  by  the  sheriff 
on  actions  at  law,  except  they  shall  be  assignable  by  the 
sheriff,  or  his  representatives,  under  the  directions  of  the 
Court ;  and  the  sheriff  is  to  be  held  liable  for  taking  insuffi- 
cient security,  as  in  such  cases  in  actions  at  law.  By  the 
act  of  1777,  {ubi  supra),  in  civil  actions,  if  the  sheriff  fail 
or  neglect  to  take  bail,  or  the  bail  returned  be  held  insuffi- 
cient on  exception  taken  to  the  same,  the  sheriff  shall  be 
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deemed  and  stand  as  special  bail.    Under  this  act,  the  3v«k,iB35. 
sheriff  is  to  be  proceeded  against,  not  by  an  action  on  the      Trot 
case  for  neglect  of  duty,  but  by  scire  faciast  charging  him  William- 
as  bail,  when  he  shall  have  all  the  privileges  and  advan-      '^' 
tages  of  bail  in  general.    Muggins  v.  FouvUle,  3  Dev.  Rep. 
392.  If  the  sheriff  takes  a  bond  by{force  of  the  act  of  1782, 
it  is  placed  on  the  footing  of  a  bail  bond,  and  the  securities 
have  all  the  rights  and  privileges  of  bail  on  actions  at  law. 
So  the  act  declares,  that  if  the  sheriff  shall  take  insufficient 
security f  he  shall  be  held  liable  as  in  actions  at  law.    This 
act  is  not  as  particular  in  its  phraseology,  as  the  act  of 
1777;  it  does  not  in  so  many  words  declare,  that  if  the 
sheriff  shall /(ZiZ  or  neglect  to  take  any  bail,  he  shall  him- 
self be  deemed  and  taken  to  stand  as  special  bail ;  but  if 
he  shall  take  insufficient  security,  he  shall  be  held  as  bail. 
It  seems  to  us,  however,  that  the  legislature  meant  to 
place  the  liability  of  the  sheriff,  for  taking  insufficient 
security,  or  no  security,  precisely  upon  the  same  footing 
under  both  acts,  and  that  his  not  taking  any  security,  is 
tantamount  to  his  not  taking  sufficient  security.     The  law 
intended,  that  he  should  get  good  bail,  or  be  bail  himself. 
We  think,  therefore,  that  the  sheriff  in  this  case  must 
be  considered  as  bail,  and  that  the  plaintiff  must  proceed 
against  him  in  that  character.    This  action  has  been  mis- 
conceived, and  the  judgment  below  must  be  affirmed. 
Pbr  Curiam.  Judgment  affirmed. 


It  seems,  that  the  same  doubts  which  caused  this  case  to 
be  brought  to  the  Supreme  Court  for  adjudication,  induced 
the  legislature,  at  its  session  in  1833,  to  pass  an  act  (see 
pamphlet  acts  of  1833,  c.  7,)  amendatory  of  the  act  of 
1782,  declaring  that  sheriffs  shall  be  held  and  taken  as 
special  bail,  for  failing  or  neglecting  to  take  bail  upon  a 
capias  ad  respondendum  from  a  Court  of  Equity,  as  they 
were  by  the  particular  words  of  the  act  of  1782,  for  taking 
insufficient  bail.  The  neglect  of  duty  for  which  the 
sheriff  was  sued  in  this  case,  took  place  before  the  passage 
of  the  act  of  1833,  and  therefore  did  not  come  under  its 
operation.  This  note  is  inserted  for  the  purpose  of  ex- 
plaining the  reason  why  the  court  was  under  the  necessity 
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Jom,1835.  of  putting  a  construction  upon  the  act  of  1782»a6  it  would 
Trot     have  been  relieved  from  that  necessity,  had  this  case  conae 
WiujAM-  ^i^bi°  ^^'^  operation  of  the  act  of  1833. 


I^EMUEL  M.  PETTUOHN,  Exr.  of  VALENTINE  BEASLEY  9. 

ROBERT  BEASLEY  etUz. 


A  widow,  whose  husband  has  left  a  wiQ,  to  entitle  henelfto  a  year's  pioviaian 
under  the  act  of  ISSH,  c.  1^  must  enter  her  dissent  to  the  will,  and  file  her 
petition  at  the  term  of  the  County  Court  when  it  is  pro?ed. 

A  County  Court,  having  no  power  to  make  a  year's  allowance  to  a  widow, 
when  her  petition  is  filed  at  a  term  subsequent  to  that  at  winch  the  wiU 
was  proved,  may,  on  motion,  set  aside  the  proceedings,  granting  such 
■Dowance,  although  the  executor  may  also  be  relieved  by  eertmrari. 

Thu  was  a  suus  to  show  cause  why  the  report  and 
confirmation  thereof,  of  an  allowance  to  a  widow  for  her 
year's  support,  should  not  be  set  aside,  as  irregular  and 
void. 

Harriet  Beasley,  the  widow  of  Valentine  Beasley, 
filed  her  petition  at  March  Term,  1834,  of  Chowan  County 
Court,  in  which  she  stated,  that  her  husband  had  died, 
leaving  a  will,  to  which  she  had  entered  her  dissent  of 
record  at  that  term ;  and  further,  that  said  will  had  been 
proven  at  the  preceding  November  Term  of  said  Court, 
by  Lemuel  M .  Pettijohn.  The  petition  prayed,  that  com- 
missioners might  be  appointed,  to  allot  to  her  one  year's 
provision  out  of  the  estate  of  her  said  husband,  which  was 
granted ;  and  the  commissioners  made  their  report  to  the 
ensuing  term  in  May,  when  it  was  confirmed  by  the 
Court.  At  the  August  Term  following,  this  rule  was 
obtained  against  the  said  Harriet,  and  Robert  Beasley, 
whom  she  had  married  since  filing  her  petition.  Upon 
the  return  of  the  rale,  it  was  made  absolute,  and  the 
defendants  appealed  to  the  Superior  Court,  where,  at 
Chowan,  on  the  last  Circuit,  his  Honor  Judge  Donhsu. 
dismissed  the  rale  and  proceedings  thereon,  being  of  <^in- 
ion,  that  if  there  was  error  in  the  proceedings,  on  the 
application  of  the  widow  for  her  yearns  support,  it  could 
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only  be  reached  by  certiorari  or  writ  of  error.    From  this  Jiw»,l835. 
judgment  the  plaintiff  appealed.  Pettuobn 

No  counsel  appeared  for  either  party.  BiAatw. 

GAfiTON,  Judge. — In  the  case  of  Gillespie  y.  Hymans,  4 
Dev.  Rep.  119,  it  was  determined,  that  a  widow  whose 
husband  died  intestate,  could  not  claim  a  year's  provision 
out  of  his  estate,  unless  her  petition  was  filed  at  the  term 
when  administration  was  granted.  The  Court  left  open 
the  question,  at  what  time  a  widow  who  dissents  from  her 
husband's  will,  and  who,  it  is  declared  by  our  act  of  1827, 
ch.  13,  "  shall  be  entitled  to,  and  shall  recover  out  of  the 
estate  of  her  husband,  one  year's  provision,  in  ihe  same 
manner  that  she  would  have  done,  if  her  husband  had 
died  intestate,"  is  bound  to  prefer  her  petition.  The 
record  in  this  case  shows,  that  the  widow  preferred  her 
petition  at  March  Term,  1834,  of  Chowan  County  Court, 
and  by  her  petition  set  forth,  that  her  husband's  will  was 
proved  at  the  preceding  term,  and  that  at  the  term  of 
filing  the  petition,  she  dissented  therefrom.  If  we  take 
the  tDords  only  of  the  act  of  1827,  there  is  no  limitation  to 
thd  time  when  the  widow  who  dissents  shall  demand  her 
year's  provision.  She  shall  recover  it  in  like  manner  as 
she  would  have  done  if  her  husband  had  died  intestate ; 
and  when  her  husband  dies  intestate,  she  is  to  petition  at 
the  same  court,  when  letters  of  administration  are  granted. 
Unable  by  any  construction  to  adhere  to  the  voords  of  the 
act  of  1827,  we  are  driven  to  the  necessity  of  fixing  such 
an  interpretation  upon  the  act,  as  seems  most  consistent 
with  the  general  intention  of  the  legislature. 

The  practice  of  dissent  by  a  widow  from  the  will  of  her 
husband,  was  introduced  by  our  act  of  1784  {Rev.  ch.  204, 
sec.  8).  Before  that  act,  widows  were  entitled  to  be 
endowed  of  one-third  of  all  the  lands  whereof  their  hus- 
bands were  seised  at  any  time  during  the  coverture  ;  and 
no  provision  made  for  a  widow  by  will,  unless  made  in 
lieu  and  satisfaction  of  dower,  and  then  because  of  her 
election,  to  take  it  as  such,  constituted  a  legal  bar  to  the 
demand  for   dower.     Among  very  important  changes 
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JimK,1835.  made  by  that  act,  the  widow's  claim  to  dower  was 
FsTTuoHM  restricted  to  the  lands  whereof  her  husband  died  seised, 
Bkailet.  ^"^  ^  testamentary  disposition  made  in  her  favour  by  her 
deceased  husband,  was  a  legal  bar  to  dower,  unless  she 
signified  her  dissent  thereto  before  a  Judge,  or  in  open 
Court  of  the  County,  within  six  months  after  probate  of 
his  will.  The  first  act  of  our  legislature  in  relation  to  the 
year's  provision  for  the  widow,  was  made  in  1896,  {Rev. 
ch.  469,)  and  none  of  the  acts  on  the  subject  (unless  that 
in  question  be  one,)  have  any  reference  to,  or  necessary 
connection  with,  those  relative  to  dower.  This  act,  in 
speaking  of  dissents,  unquestionably  means  dissents  signi- 
fied in  open  Court,  or  before  a  Judge,  as  required  by  the 
act  of  1784.  So  far  the  latter  act  is  necessarily  referred 
to.  But  the  act  of  1827,  goes  on  to  provide,  that  the 
widow  so  dissenting,  shall  be  entitled  to,  and  recover  a 
year's  provision  in  the  same  manner  as  if  her  husband  had 
died  intestate.  The  widow  of  an  intestate  is  not  entitled, 
and  cannot  recover,  unless  she  prefer  her  petition  at  least 
as  soon  as  a  representative  of  that  estate  is  appointed  and 
qualified.  We  have  had  occasion  to  notice  in  Gillespie  v. 
Hymans,  the  manifest  design  of  the  legislature  to  secure 
this  provision,  as  the  means  of  subsistence  to  the  widow 
during  the  first  year  of  her  destitution,  and  their  solicitude 
that  it  shall  be  made  before  the  representative  of  the 
estate  of  the  deceased  shall  enter  upon  the  administration 
of  the  assets.  We  cannot  presume  that  it  was  intended 
to  place  the  widow  dissenting  in  a  better  situation  than 
the  widow  of  an  intestate,  or  to  subject  the  executor  to 
difficulties  and  embarrassments  from  which  the  adminis- 
trator was  so  sedulously  protected.  We  are  therefore  led  to 
the  conclusion,  that  to  entitle  the  widow,  when  her  husband 
has  left  a  will,  to  claim  a  year's  allowance,  she  must  dissent 
and  petition  at  the  term  when  the  will  is  proved. 

There  is  no  doubt,  but  that  a  certiorari  would  have 
been  an  appropriate  remedy  for  the  plaintiff  in  this  case 
ppAtc^  ^^  against  the  illegal  allowance  made  to  the  widow.  But 
Black,  2  where  the  unlawful  act  is  absolutely  void  (according  to 
naiTij  ^^^  ^*®®  ^^  Whitley  v.  Black,  2  Hawks,  179,)  the  Court 
proved       in  which  it  takes  place  may,  on  motion,  declare  the  act 
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Toid*    Such  appears  to  us  the  character  of  the  act  done  Jvhe,  1835. 
in  the  present  case.     The  County  Court  had  no  power  Pbttuobn 
to  make  the  year's  allowance  upon  the  petition  exhibited,   ^Jt^ 
and  upon  discovering  that  it  had  unwittingly  transcended 
its  power,  it  might  rightfully  order  a  vacatur  to  be  entered 
of  its  proceedings. 

This  Court  reverses  the  judgment  of  the  Superior  Court, 
and  affirms  that  of  the  County  Court,  setting  aside  the 
report  and  confirmation  thereof,  on  the  petition  of  Harriet 
Beasley. 

Per  Curiam.  Judgment  reversed. 


NICHOLAS  NICELAR  e.  The  Hein  of  LEONARD  BARBRICK. 

The  report  of  oommlBsiooen,  appointed  to  divide  the  lands  of  intestates,  under 
the  acts  of  1787  and  1801,  {Rev.  ch.  274  and  ^588)  will  be  presumed  to  be 
correct,  and  be  confirmed,  although  one  dividend  of  land  be  nearly  double, 
and  another  not  half  of  the  average  value  of  the  shares,  unless  something 
improper  appears  on  the  fiice  of  the  return,  or  is  shown  by  extrinsic  prools. 

This  was  a  petition  for  partttion. 

The  heirs  at  law  of  Leonard  Barbrick,  filed  a  petition 
for  partition  of  the  lands  of  their  deceased  ancestor,  in  the 
County  Court  of  Cabarrus ;  an  order  was  made  for  the 
appointment  of  commissioners,  and  the  commissioners 
made  return  of  their  proceedings  to  the  Court.  It  appear- 
ed upon  that  return,  that  they  had  allotted  to  Catharine 
Stirewalt,  one  of  the  heirs,  and  wife  of  Adam  Stirewalt, 
by  metes  and  bounds,  a  piece  of  land  containing  two 
hundred  and  twenty-one  acres,  valued  at  eleven  hundred 
dollars ;  to  Polly  West,  another  of  the  heirs,  the  wife  of 
Isaac  West,  an  adjoining  piece  of  land,  by  metes  and 
bounds  containing  two  hundred  and  twenty-six  acres,  and 
valued  at  three  hundred  and  ninety*five  dollars ;  to  Marga- 
ret Earnhart,  another  heir,  the  wifeofPeteir  £arnhart,an 
adjoining  piece,  by  metes  and  bounds  containing  two  hun- 
dred and  fifty-seven  acres,  and  valued  at  five  hundred  and 
fourteen  dollars ;  and  to  Elizabeth,  the  wife  of  Nicholas 
Nicelao  the  other  heir,  a  piece  by  metes  and  bounds  con- 
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J0NB,  1835.  taining  two  hundred  and  eighty-four  acres,  and  valued  at 
NioELAR    one  thousand  eight  hundred  dollars ;  and  for  equality  of 

BAmnticK.  P'^rtition  they  charged  the  share  of  Elizabeth  Nicelar,  with 
the  sum  of  eight  hundred  and  forty-seven  dollars  and 
seventy-five  cents ;  that  is  to  say,  with  four  hundred  and 
thirty-eight  dollars  and  twenty-five  cents,  payable  to 
Margaret  Earnhart,  and  four  hundred  and  nine  dollars  and 
fifty  cents,  to  Polly  West ;  and  the  share  of  Catharine 
Stirewalt,  with  the  sum  of  one  hundred  and  forty-seven 
dollars  and  seventy-five  cents,  payable  to  Polly  West 
The  County  Court  confirmed  this  report  and  ordered  the 
same  to  be  recorded,  from  which  judgment  Nicholas 
Nicelar  appealed  to  the  Superior  Court.  In  that  Court, 
on  the  last  Circuit  at  Cabarrus,  before  his  Konor  Judge 
Settle,  it  was  objected  by  the  appellant,  that  the  report 
ought  not  to  be  confirmed,  because  of  the  inequality  in  the 
partition  appearing  on  the  face  of  the  report ;  but  this 
objection  was  overruled,  and  **  the  report  confirmed,"  from 
which  judgment  he  appealed. 

No  counsel  appeared  for  either  party. 

Gaston,  Judge,  after  stating  the  case  as  above,  pro- 
ceeded—The acts  of  1787  and  1801,  (Rev.  ch.  274  and 
588,)  requires  that  the  commissioners  shall  apportion  the 
lands  into  as  equal  shares  as  possible,  by  a  subdivison,  if 
necessary,  of  the  more  valuable  tract  or  tracts ;  and  au- 
thorise an  unequal  partition  of  the  lands,  and  correcting 
the  inequality  by  charges  of  money  on  the  more  valuable 
dividends,  only,  where  an  equal  division  of  the  lands  can- 
not be  made  without  injury  to  the  heirs.  These  require- 
ments are  to  be  strictly  observed  by  the  commissioners, 
and  very  departure  from  them  ought  to  be  corrected 
wherever  it  is  perceived.  A  disregard  of  them,  compels 
some  of  the  parties  to  become  sellers,  and  others  purchasens, 
without  their  consent,  and,  especially  in  the  cases  o(feme» 
covert  and  infants,  may  be  productive  of  very  injurious 
results.  The  inequality  in  the  value  of  the  difl^rent  tracts 
in  this  case,  is  very  striking.  The  average  value  of  a 
share  is  nine  hundred  and  fifty-two  dollars  and  twenty-five 
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cents,  and  to  one  of  the  parties  is  allotted  land  of  almost  JtmK,  1835. 
double  this  average  value,  and  to  another,  land  less  than  Nigbla& 
half  this  value ;  nor  are  any  special  circumstances  stated,  p^^^,^ 
which  rendered  it  impracticable  to  make  a  more  equal 
division  without  injury  to  the  heirs.  Nevertheless  it 
appears  to  us,  that  so  much  respect  is  due  to  the  report  of 
the  commissioners,  selected  for,  and  sworn  to,  the  perform- 
ance of  this  special  duty,  as  to  warrant  the  presumption 
that  their  doings  have  been  correct,  where  the  contrary 
does  not  appear  upon  the  face  of  their  return,  or  is  shown 
by  extrinsic  proofs.  It  may  be,  that  a  more  equal  division 
of  the  lands  could  not  have  been  made  without  injury  to 
the  parties;  and  therefore  the  partition  cannot  be  pro- 
nounced wrong  upon  its  face.  No  extrinsic  j>roofs  were 
offered  to  contradict  the  presumption  of  correctness.  This 
Court  therefore,  cannot  say,  that  the  Superior  Court  erred 
in  overruling  the  only  objection  made  to  the  report,  and  in 
confirming  the  same. 

We  have  had  some  doubt  whether  the  judgment  below  Ajodg. 
is  to  be  regarded  as  a  final  one  or  not.    From  the  great  j"^*  "5^ 
indulgence  which  has  been  shown  in  this  state  to  informal  report  of 
entries,  possibly  this  might  be  supported  as  such.    We  do  ^^Tto*" 
not,  however,  consider  ourselves  bound  to  treat  it  as  a  final  divide  land 
judgment,  and  we  think,  had  a  final  judgment  been  design-  firm^^' 
ed,  the  return  and  appropriation  would  have  been  directed  witboat  or- 
to  be  recorded,  (or  enrolled,)  and  a  disposition  made  of  the  bermild. 
costs  of  the  appeal.    Viewing  the  judgment  as  interlocu-  ^t"^ 
tory  only,  from  which  an  appeal  has  been  permitted  under  judgn^nt 
the  act  of  1831,  c.  34,  we  shall  direct  this  opinion  to  be  ^J^^ 
certified  to  the  Superior  Court  of  Cabarrus ;  and  there  is  Mem*,  is  an 
to  be  a  judgment  here  against  the  appellant  for  the  costs  of  i^^]^ 
this  appeal.  not  a  final 

Per  Curiam.  Judgment  accordingly.     ^    ^^^ 
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Dkc.  1833. 


V^  am       ♦  JOSHUA  WHITE  Adm.  of  JACOB  WHITE  d.  JOHN  C.  WHITE. 


V. 

WmTK. 


A  deed  conveying  slaTes  to  the  trustees  of  a  religions  society,  for  the  use  of 
the  society,  vests  no  beneficial  interest  in  the  trustees  individually ;  and  if  it 
is  intended  to  confer  on  the  slaves  the  rights  of  freemen,  while  they  are 
nominally  held  in  bondage,  it  is  inoperative  as  being  against  public  policy. 

The  possession  of  slaves  for  more  than  three  years,  by  the  trustees  of  a  reli- 
giouB  society,  for  its  benefit  exclusively,  and  against  the  rights  of  all  otben, 
is  a  bar  to  an  action  of  detinue  for  the  slaves,  notwithstanding  the  tocietj 
considers  slavery  as  sinful,  and  holds  the  slaves  for  the  purpose  of  givin|^ 
them  the  advantages  of  freemen ;  because  the  cause  of  action  arose  frooi 
the  conversion,  and  not  from  the  intent  with  which  it  was  made. 

Detinue  for  several  slaves.  Pleas  non  detinet,  and  the 
statute  of  ITinitations. 

On  the  trial  before  his  Honor  Judge  Seawell,  at  Gates, 
on  the  fall  Circuit  of  1833,  the  case  was  as  follows : — 

Joshua  White  the  elder,  being  the  owner  of  a  slave 
named  Hagar,  the  mother  of  those  in  dispute,  in  the  year 
1776,  executed  the  following  deed. 

''  I  Joshua  White,  of,  &c.  from  mature  and  deliberate 
consideration  and  conviction  of  my  own  mind,  being  fully 
pursuaded  that  freedom  is  the  natural  right  of  all  mankind, 
and  that  no  law  moral  or  divine,  has  given  me  a  right  or 
property  in  the  persons  of  any  of  my  fellow-creatures ;  and 
being  desirous  of  fulfilling  the  injunctions  of  our  Lord  and 
Saviour,  by  doing  to  others  as  I  would  be  done  by,  do 
therefore  declare,  that  having  under  my  care,  a  negro  girl 
by  the  name  of  Hagar,  aged  about  ten  years,  I  do  for 
myself,  my  heirs,  executors  and  administrators,  hereby 
release  unto  the  said  Hagar,  all  my  right,  interest  and  claina 
or  pretentions  of  claim  to  her  person,  or  any  estate  which 
she  may  acquire,  after  she  shall  attain  to  the  age  of 
eighteen." 

There  was  no  evidence  offered  of  any  seizure  of  the  slave 
by  the  churchwardens  or  any  other  person,  pursuant  to 

*  This  case  was  decided  at  December  Term,  1833,  and  is  one  of  the  taaz 
cases  reported  in  4  Dev.  Rep.  commencing  at  page  257,  in  which  the  same 
party  was  phuntiff,  but  by  some  mistake,  the  opinion  of  the  Qiief  Jnstioe 
overlooked. 


OF  NORTH  CAROLINA.  S61 

the  act  of  1741,  (Iredell's  Rev.  ch.  24,  s.  56.)    Joshua  D^*  i»- 
White  seDt  the  slave  Hagar  to  his  son  Jacob  White,  with    writb 
whom  she  and  her  children  lived  many  years.    During    «^*' 
Jacob's  possession  of  them  he  frequently  declared  that  he 
had  no  title  to  them,  but  kept  them  only  in  consequence  of 
a  promise  made  by  him  to  his  father.    While  the  negroes 
were  in  the  possession  of  Jacob,  they  refused  to  labour  on 
his  plantation,  upon  which,  on  one  occasion,  he  told  an 
uncle  of  his  to  take  them,  and  do  what  he  pleased  with 
them.    Afterwords,  in  March,  1809,  he  executed  the  fol- 
lowing deed. 

"  Know  all  men,  &c.  that  I  Jacob  White,  of,  &c.  in 
consideration  of  the  love  and  affection  I  have,  and  bear 
towards  the  Society  of  Friends,  or  people  denominated 
Quakers,  and  for  divers  good  causes,  &c.  have  given, 
granted,  assigned  and  set  over  to  Mordecai  Morris,  Joshua 
Trublood  and  others,  trustees  for  the  said  Society,  to  and 
for  the  benefit  of  the  said  society,  all  my  right,  title,  inter- 
est and  claim  in  certain  negroes''  (describing  them,  and 
among  whom  were  Hagar  and  her  children,) "  to  have  and 
to  hold  the  said  negroes  to  them  and  their  successors  in 
office,  to  the  care  and  protection  of  the  said  society." 

After  the  execution  of  this  deed,  the  negroes  remained 
in  the  possession  of  Jacob  White,  with  the  consent  of  the 
trustees,  until  his  death  in  1816,  and  after  his  death,  in 
that  of  his  widow,  until  her  death  in  1823. 

Joshua  White,  the  elder,  the  maker  of  the  deed  of  eman- 
cipation above  set  forth,  by  his  will,  devised  to  his  son 
Jacob  a  tract  of  land,  and  then  proceeded  as  follows: 
**  also  every  other  article  that  I  have  already  possessed 
him  with."  He  gave  the  residue  of  his  estate  to  his  wife 
and  three  daughters,  and  constituted  his  wife  and  one 
Moore  executors.  The  will  was  proved  in  January,  1804, 
by  both  the  executors. 

Jacob  White  by  his  will  gave  the  residue  of  his  estate 
to  three  of  his  children,  of  whom  the  plaintiff  is  one.  He 
appointed  his  wife  and  his  son  Josiah,  executors,  and  the 
^wtll  was  proved  by  the  latter  alone.  No  slaves  were 
fnentioned  in  Jacob's  will,  and  after  the  execution  of  it,  hm 
irequently  declared  that  he  did  not  own  any. 

Vol.  I.  34 
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P^lgP'  At  November  Term,  1831,  of  the  County  Court  of  Per- 
WuTE  quimons,  where  Jacob  White  resided  at  the  time  of  his 
Wmis.  death,  the  plaint  ifTsued  out  letters  of  administration  on  his 
estate,  which  recited,  ''that  Jacob  White  of  this  county, 
died  sometime  in  the  year  1816;  that  he  made  his  last  will 
and  testament  which  was  duly  proved  in  the  said  County 
Court,  and  therein  appointed  his  wife  Mariane  White  and 
his  son  Josiah  White»  executors  of  his  said  will,  both  of 
whom  are  since  dead ;  and  Joshua  White  having  prayed  to 
be  appointed  administrator  on  the  estate  of  the  said  Jacob 
with  the  will  annexed,  and  he  having  entered  into  bond 
with  approved  sureties  and  qualified  according  to  law ; 
These  are  therefore  to  authorise  and  empower  the  said 
admhiistrator  to  enter  into  and  upon  all  and  singular  the 
goods  and  chattels,  rights  and  credits  of  the  said  deceased, 
to  pay  his  debts,  &c." 

In  the  year  1820,  after  the  death  of  Josiah  White,  the 
acting  executor  of  Jacob,  the  plaintiff  claimed  these  negroes 
from  one  of  the  trustees  of  the  society,  who  had  succeeded 
Morris  and  Trublood,  but  he  refused  to  surrender  them, 
insisting  upon  his  title  as  trustee.  This  claim  was  repeat- 
ed with  similar  results  in  1824,  and  again  in  1831,  after  the 
suing  out  the  letters  of  administration  above  set  forth.  In 
1827,  a  general  agent  of  the  society  hired  out  all  the  slaves 
belonging  to  it,  and  among  them  those  in  dispute.  The 
principles  of  the  society  in  respect  to  slavery  were  proved 
and  made  part  of  the  case.  Of  them  it  is  sufficient  to  say, 
that  they  deny  its  morality ;  but  submitting  to  the  laws, 
they  hold  their  slaves  as  property ;  claiming  a  dominion 
over  them,  but  exercising  that  dominion  for  the  benefit  of 
the  slaves,  and  for  the  promotion  of  individual  cases  of 
emancipation. 

Upon  this  case  it  was  contended  for  the  defendant : 

1st.  That  the  letters  of  administration  were  void,  because 
the  grant  was  general,  and  not  of  the  goods  unadminis- 
tered. 

2nd.  That  the  deed  of  1776,  divested  the  title  of  Joshua 
White  the  elder,  by  either  emancipating  the  mother,  or 
by  leaving  her  as  derelict. 

3rd.  That  the  slaves  did  not  pass  to  Jacob  White  by 
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the  will  of  his  father,  because  they  were  not  within  the  P"'*^^^* 
meaning  of  the  words  "  article  with  which  I  have  possessed    Whitb 
him/'  and  because  there  was  no  evidence  of  an  assent  by    wiirn. 
his  executors. 

4th.  That  by  the  deed  of  Jacob  White  to  Morris  and 
Trublood,  his  title,  if  he  had  any,  was  divested,  the  trus- 
tees taking  either  for  their  own  benefit,  or  for  that  of  the 
society. 

5.  That  the  action  was  barred  by  the  statute  of  limi- 
tations. 

His  Honor  ruled,  that  the  letters  of  administration  were 
sufficient  to  enable  the  plaintiff  to  recover  if  Jacob  White 
had  title  :  that  the  deed  of  1776,  was  inoperative,  there 
never  having  been  a  seizure  for  the  forfeiture,  and  the  slave 
being  incapable  of  taking  under  it :  that  the  deed  to  Mor- 
ris and  Tru blood  was  inoperative,  being  against  public 
policy,  if  it  intended  to  give  the  slaves  the  privileges  of 
freemen,  while  nominally  in  bondage :  that  the  statute  of 
limitations  was  not  a  bar,  if  the  trustees  did  not  hold  upon 
their  own  title  as  owners.  And  leaving  to  the  jury,  the 
inquiry  of  fact,  whether  the  slaves  had  been  placed  in  the 
possession  of  Jacob  by  his  father,  his  Honor  instructed 
them,  that  if  they  were,  they  passed  by  his  will  to  Jacob, 
and  that  they  were  at  liberty  to  infer  an  assent  to  the 
legacy  to  him,  from  the  length  of  time  he  had  the  slaves  in 
possession. 

A  verdict  was  returned  for  the  plaintiff,  and  the  defend- 
ant appealed. 

Badger^  Mendenhdll  and  Einney,  for  the  defendant. 
tredellt  for  the  plaintiff. 

RuFFiN,  Chief  Justice. — The  first  objection  taken  to  the 
plaintiff's  recovery,  and  to  the  instructions  of  the  Judge 
who  tried  the  cause,  is  founded  upon  the  deed  made  by 
the  plaintiff's  intestate,  to  the  trustees  of  the  Society  of 
Friends,  which  is  set  forth  at  large  in  the  record.  It  pur- 
ports, in  consideration  of  affection  for  the  society,  and 
other  good  causes  and  considerations,  to  convey  and  grant 
^unto  Mordecai  Morris,  Joshua  Trublood,  and  other^y 
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truiteeifar  $aid  toeiety,  to  and  for  the  use  of  the  said 

Wmw  Bociety/'  the  several  slaves  in  controversy,  besides  others, 
wim  '^^^  ^^^^  stated  to  the  jury,  that  if  the  object  of  this  deed 
was  to  aflbrd  to  the  slaves  the  privileges  and  enjoynients 
of  freemen,  whilst  they  were  to  be  held  only  nominally  as 
slaves,  it  was  void  in  law,  as  being  against  the  paUic 
policy. 

The  counsel  for  the  defendant  admits,  that  as  trustees, 
Morris  and  Trublood  cannot  take  the  slaves  with  the 
intent  supposed  by  the  Judge,  because  they  can,  in  that 
character,  take  such  things  only  as  are  to  be  held  for  the 
benefit  of  the  society.  But  it  is  contended,  that  the  trus- 
tees have  individually  a  capacity  to  take,  and  that  the  title 
vested  in  them  as  individuals,  upon  the  principle,  that  the 
deed  shall  operate  in  some  way,  to  make  it  efiectual. 

That  principle  is  resorted  to  in  favour  of  (he  intention 
of  the  parties,  at  res  magis  valeat  quampereat.  The  rule 
of  construction  is  the  intention,  as  well  of  deeds  as  of  wills, 
and  there  is  a  presumed  intention  that  every  instrument 
shall  have  the  etkci  to  pass  the  property  mentioned  in  it, 
between  the  parties  to  it,  and  in  the  characters  therein 
given  to  them.  But  if,  from  the  nature  of  the  conveyance, 
it  cannot  operate  at  all  according  to  its  obvious  import,  it 
shall  do  so  in  any  other  which  its  terms  will  allow,  and 
which  is  not  inconsistent  with  the  principal  intention,  as 
collected  from  the  deed  itself.  Hence  a  deed  which  is  in 
form  a  feoffment  or  release,  may  be  good  as  a  bargain  and 
sale,  or  a  covenant  to  stand  seised.  But  that  reason  is  not 
applicable  to  the  case  under  consideration.  This  deed 
upon  its  face  may  operate  to  convey  the  slaves  to  the 
trustees,  as  trustees,  and  does  so  operate,  ibr  aught  that 
appears  upon  its  face.  It  purports  to  be  for  the  use  and 
benefit  of  the  society,  and  there  is  nothing  to  restrain  a 
donation  of  slaves,  more  than  other  property,  to  the  use  of 
a  religious  society.  The  deed,  apparently,  then,  vests  the 
estate  in  the  grantees  officially,  which  is  the  expressed 
intention  of  it.  Asa  conveyance  of  that  sort,  it  is  avoided 
by  matter  dehors^  namely,  that  the  property  was  not  for 
the  use  of  the  society,  as  expressed.  The  question  thea 
mrisas,  whether  a  new  operation,  which  is  against  both  the 
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irords  and  the  intention  declared  in  the  deed,  can  be  given  "^^"^  l^^^* 
to  it,  so  as  to  vest  the  title  for  the  beneficial  use  of  the  whiti 
grantees.  We  think  not ;  for  the  reason  why  the  deed  in  _** 
its  natural  sense  is  not  valid,  is,  that  the  real  purpose  was 
a  fraud  upon  the  law,  and  that  furnishes  no  ground  for 
enabling  the  trustees  to  commit  a  further  fraud  on  the 
society  and  the  former  owner.  This  is  not  like  the  case 
of  Stevens  v.  Ely,  1  Dev.  Eq.  Ca.  493 ;  for  there  the 
grantee  hod  only  a  natural  capacity.  Here  the  trustees 
have  a  quasi  corporate  capacity,  as  their  successors  are  to 
take;  but  they  have  no  corporate  name,  and  therefore,  of 
necessity,  a  conveyance  must  be  to  them  in  their  proper 
names,  adding  their  official  (if  I  may  so  call  it,)  designation, 
so  as  to  show  the  character  in  which  they  take.  Nor  is  it 
like  the  office  bonds  given  to  the  Justices  of  the  County 
Courts.  They  may  operate  at  common  law,  because  there 
is  nothing  unlawful  in  taking  a  bond  to  the  Justices  in  either 
capacity.  But  here  the  law  forbids  the  purpose  of  this 
deed,  whoever  may  be  the  grantee;  andif  itcannot,foreither 
reason,  be  efiectual  to  the  parties  as  trustees,  the  same 
reason  must  prevent  the  Court  from  making  the  deed,  by 
construction,  a  deed  to  the  individuals. 

It  is  further  objected,  that  the  letters  of  administration  Letten  of 
to  the  plaintiff  are  void,  because  they  do  not  purport  to  Sj™  recJJ*" 
be  de  bonis  non.    It  is  true,  they  are  not  expressly  so,  in^^Uiepro. 
but  they  recite  the  appointment  of  executors  in  the  will,  ^^^^ 
the  probate  of  the  will,  and  the  death  of  the  executors ;  so  the  death  of 
that  substantially  they  are  of  the  character  which  it  is  tor.areiub. 
insisted  they  ought  to  be  in  point  of  form.    Although  it  ?**"***^ 
might  have  been  more  regular  to  have  given  them  that  honUnon^ 
special  form,  yet  is  only  an  irregularity,  we  think,  which  "itiwayh 
does  not  avoid  them,  but  renders  them  voidable ;  and  until  ly  iuted 
repealed,  they  give  to  the  plaintiff  the  rights  of  adminis-  ^  ^ 
trator. 

Another  question,  of  much  importance,  and  not  a  little  ^^^  • 
difficulty,  has  been  made  upon  the  effect  of  the  deed  of  omanciiMu 
emancipation,  made  by  old  Mr.  Joshua  White,  in  Decem-  |^^^^' 
ber,  1776.    On  the  part  of  the  plaintiff,  it  has  been  con-  paasage  of 
tended,  that  it  was  merely  void  for  the  want  of  capacity  J}'77^/^ 
in  the  slave  to  lake,  and  because  it  was  forbidden  by  1799  {Rem. 
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Dw.  1833.  the  act  of  1741.    While  for  (he  defendant  it  is  contended, 

Whitk     that  the  master  may  renounce  his  ownership,  and  that  the 

Whitk.    ^'^^^  being  a  reasonuble  being,  thereby  acquires  the  same 

eh,  109  and  relation  to  society  that  any  other  person  has,  and  that  the 

143.)  is       statutes  do  not  restrain  the  acts  of  the  master,  in  reference 

▼Old  mere* 

]y  because   to  his  own  rights  or  interests,  but  only  in  respect  to  the 
pacitVof^'  public  interest,  and  therefore,  that  the  act  of  manumissioD 
the  slave  to  is  not  void,  but  prodtices  a  forfeiture.    If  the  slave  be  for- 
cauae^f  its  t^ited,  the  plaintiff  has  no  right.    In  the  Superior  Court  it 
*^^*^h"i'    was  held,  that  the  deed  was  void ;  or  that  no  seizure  was 
thereby  the  made  by  the  churchwardens  or  the  sheriff;  the  property  of 
fo*fe'ted"    ^^^  former  owner  remained.     Upon  consideration  of  the 
qtuBre?*     act  of  1741,  it  seems  to  the  whole  Court,  that  a  deed  of 
Ji  seems,     emancipation  did  operate  to  extinguish  immediately  all  the 
slave,  if  he  ''ig^ts  and   powers  of  the  master  since  the  slave   was 
remained     declared  to  be  absolutely  free,  in  case  he  left  longer  than 
in  the  sute  &  Certain  time.   If  the  slave  did  not  go  away,  or  returned, 
r"f  rf^^  the  churchwardens  were  to  seize  and  sell  it  absolutely, 
or  became    without  any  power  reserved  to  the  master  to  reclaim  the 
derelict      gjave  under  any  circumstances.     The  construction  is  a 
necessary  one,  that  no  ownership  under  any  qualification 
remained  in  the  master,  and  consequently,  that  either  an 
immediate  forfeiture  to  the  state  took  place  by  way  of 
punishment,  to  the  owner  and  slave  for  the  nuisance,  or 
.         the  property,  being  derelict,  vested  in  the  sovereign,  and 
seems, that  was  subject  to  such  disposition  as    the  legislative  autho- 
•"■®r^'-   rity  prescribed.     The  doubt  upon  this  part  of  the  case 
master's     arises  out  of  the  terms  of  the  deed  of  1776,  which  pur* 
n^htofera  pQ^^g  to  renounce  the  intcrestsand  "  pretensions  of  claims" 
years         to  the  slave,  not  immediately,  but  eight  years  afterwards, 
dfer'the"'""  *^  ^^^  arrival  at  the  age  of  eighteen.  There  would  be  no  hesi- 
deed  inope.  tation  in  treating  such  an  instrument  as  an  act  of  uncqui- 
cause*        vocal  emancipation,  with  a  reservation  of  service  for  a 
thereby  the  period  as  an  apprentice  or  indented  servant,  in  a  country 

slave  would      .  .        .  ,  ,  , 

beprovent.  where  emancipation  was  encouraged,  or  even  tolerated. 
^from  Much  slighter  matters,  as  making  a  contract  with  the 
sute  with,  slave,  or  suing  him,  have  been,  in  favour  of  liberty,  caught 
mouth  as  ^^'  ^^  being  per  se  manumissions,  because  inconsistent 
required  by  with  the  State  of  servitude.  But  emancipat'ion  was  not 
r^4^       favoured  in  the  province,  and  only  albwed  under  circum- 
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Btances ;  and  if  this  deed  be  construed  as  conferring  it  i>ibc.  1833. 
immediately,  the  necessary  consequence  of  it  Mrould  be  an     Writb 
immediate  forfeiture.    For  by  the  deed  the  servant  was    ^^' 
restrained  from  compliance  with  the  statute,  by  leaving  whciber 
the  province  within  six  months,  and  unless  she  remained,  deeds  of 
the  property  of  While  was  subject  to  sale  by  the  wardens.  Son'in'op! 
We  think  a  Court  would  have  hesitated  to  put  such  a  P<»«tJon  to 
construction  on  it,  merely  for  the  sake  of  the  forfeiture,  i777*^and 
before  the  expiration  of  the  time  of  service  specified  in  it ;  ^^^^»  "® 
because  it  would  be  inflicting  the  punishment  prospec-  void,  and 
tivelyin  anticipation  of  the  practical  nuisance  to  arise  in  ^^^  "l*^®. 
future.  This  view  was  taken  of  the  subject  by  thecounsel  for  property  of 
the  plaintiff;    who  argued,  that  the  deed  never  became  JJ^JSeJj^'* 
operative,  because,  before  the  expiration  of  the  time,  the  it  is  for. 
acts  of  1777  and  1779,  made  emancipation  unlawful)  and  stetef^^* 
all  attempts  to  grant  it  void,  except  license  was  had  from  **«•  4°^  ^  * 
the  Courts.    Upon  that  position  the  Court  entertains  the  whether' 
most  serious  doubts.    It  is  extremely  questionable  upon  t^«  title  of 
the  purviews  of  those  acts,  whether  unlawful  emancipa-  isdi?ested 
tions  are  void,  in  the  sense  of  leaving  the  property  in  the  *>c^ora«M- 

.       *      »        "^  _  zure,fii<0rff. 

former  owner,  either  absolutely  or  subject  to  be  divested 
by  a  seizure  of  the  slave,  in  the  nature  of  an  office  found. 
The  question  has  never  been  decided,  though  the  intima- 
tion has  more  than  once  been  given  by  eminent  Judges, 
that  public  policy  required,  that  the  slaves  should  be  for- 
feited, even  where  they  were  conveyed  by  deed  to  another 
person,  for  the  purpose  of  future  emancipation.  All  the  cases 
have  arisen  upon  wills  or  deeds  upon  that  trust.  There 
was  no  act  of  emancipation  in  any  of  them.  In  the  case 
of  executors,  it  was  of  course  held,  that  a  trust  resulted  to 
the  next  of  kin ;  and  upon  the  deeds,  that  they  were  either 
void  for  the  want  of  capacity  in  the  grantees  to  take,  as  in 
The  Trustees  v.  Dickerson^  1  Dev.  Rep.  189,  or,  as  in 
Stephens  v.  Ely,  I  Dev.  Eq.  Rep.  493,  that  the  \egA  estate 
passed  on  a  void  trust,  which  therefore  resulted.  There 
has  been  no  case  upon  a  direct  and  immediate  act,  profess- 
ing in  itself  to  be  an  emancipation,  until  the  present;  and 
the  Court  declines  deciding  it  without  further  conside- 
ration, as  it  is  not  necessary  for  the  purposes  of  this  suit. 
It  is  clear,  we  all  think,  that  the  acts  contemplate  other 
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??^l2^'  attempts  at  emancipatioQi  besides  the  admitted  one 
WniT«  \^y  license;  for  it  prescribes  the  consequences  and 
WuiTs.  punishment  for  them.  It  is  clear,  they  cannot  be  efiectual 
to  constitute  emancipation,  even  qualified,  or  for  any  pur- 
poses ;  for  the  slave  remains  a  ^lave,  and  as  such  is  to  be 
sold,  as  one  of  the  consequences.  But  the  question  is, 
whose  slave  7  Does  the  title  pass  to  the  state  instead  of 
the  slave,  or  does  it  remain  in  the  owner,  liable  to  be  de- 
feated by  seizure  for  the  public,  and  until  such  seizure  can 
he  reclaim  the  slave  from  any  other  possessor  ?  To  the 
defendants  in  this  case,  the  answer  is  of  but  little  conse- 
quence, since  either  way  it  implies  that^  he  has  no  title; 
but  to  the  plaintiff  it  is  important,  as  he  might  recover, 
unless  the  sovereign  be  already  the  owner. 

There  are,  however,  other  points  in  the  case  which  ap- 
pear to  us,  to  be  conclusive  against  the  plaintiff,  and  render 
an  opinion  upon  the  last  unnecessary. 
In  another  case  brought  by  the  present  plaintiff,  upon 
to ason  of  the  same  title,  the  Court  had  occasion  to  consider  of  the 
"  «wry      construction  of  the  will  of  Joshua  White,  {vide  4  Dev.  Rep. 
have  aU     257.)    By  it  he  gives  to  his  son  Jacob,  a  tract  of  land 
"^y  ^  "  and  also  every  other  article  I  have  already  possessed  him 
with,**  will  with."    The  Court  charged  the  jury,  that  the  assent  of 
mere  iforce  ^^®  executor  was  necessary  to  pass  a  legacy,  and  left  it  to 
of  thoM      them  to  presume  it  from  the  evidence  of  the  long  posses- 
Tdiave^''^  sion  and  other  circumstances,  and  also  that  if  Jacob  was 
which  the   iq  possession  of  the  slave  Hager,  at  the  date  of  his  father's 
roneously'  ^iH  and  his  death,  she  did  pass  by  the  bequest  set  forth. 
JTTd^     We  think  that  ordinarily  this  charge  would  be  correct, 
emanci-      But  the  question  is,  what  was  meant  by  an  article,  of 
Eadpiawd  ^^^^^  ^^c  tcstator  had  possessed  his  son  ?    It  could  only 
with  the      mean  such  things  as  he  claimed  as  property,  and  which  he 
^^^J[ioa    had  delivered  as  property.    It  has  been  argued  for  the 
only;  uid  defendant,  that  for  this  reason,  this  clause  could  not  cover 
oue,         the  slave,  because  being  a  Quaker,  the  testator  held  that 
whether  it  }ie  could  not  have  a  property  in  a  negra  We  do  not  assent 
testator'a     to  that  proposition;  because  although  the  testator  might 
intcntioQ    j^^^y  jjjg  moral  right  to  hold  one  in  slaverj',  yet  he  might 
shve,  is  a    well  understand,  that  legally,  the  title  was  in  himself,  and 
Jl^f^  ^^  for  that  very  reason,  might  have  placed  the  slave  under 
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the  care  of  his  son  in  his  lifetime,  and  intended  to  give  her  I>»p-188>* 
to  him  by  his  will,  under  the  expectation  that  he  would  Whits 
not  use  the  legal  title,  inconsistently  with  the  moral  rights  wnm 
as  he  conceived  it.  But  if  on  the  other  hand,  the  friends 
of  that  day,  and  in  particular  the  testator,  thought  that  he 
had  divested  himself,  by  his  deed,  of  the  legal  title  also, 
then,  however  it  might  be  in  law,  he  could  not  have  placed 
the  slave  with  his  son  as  property,  eiiier  beneficial  or 
merely  legal  and  nominal ;  and  she  cannot  therefore  be 
considered  as  a  specific  parcel  of  the  bequest  to  the  son. 
The  deed  of  emancipation,  the  tenets  of  the  society,  the 
declarations  of  the  son,  the  inventories  of  the  estates,  and 
the  deed  of  the  son,  constitute  evidence  upon  this  subject* 
on  either  side,  which  made  it  so  far  doubtful,  as  to  render 
it  proper  that  it  should  have  been  left  as  a  question  of  fact 
to  the  jury,  whether  the  testator  claimed  a  legal  owner- 
ship, either  generally  or  for  a  term,  in  the  slave,  and  as 
such  put  her  into  his  son's  possession,  in  order  to  deter- 
mine whether  she  was  included  in  that  clause  of  his  will. 
The  presumption  is  in  the  affirmative,  from  the  fact  sup- 
posed, that  the  negro  was  a  slave  and  in  the  son's  posses- 
sion ;  which  is  not  rebutted  by  the  mere  circumstance,  that 
the  testator  thought  she  ought  not  to  be  a  slave.  It  is 
requisite  that  he  should  think  she  was  not  a  slave  in  law^ 
and  that  the  jury  should  believe  that  he  thus  thought.  As 
there  wns  evidence  on  both  sides  upon  that  point,  we  think 
the  Court  erred  in  determining  it  conclusively  upon  the 
mere  words  of  the  will. 

As  to  the  assent  of  the  executor,  there  seems  to  be  no  An  tMnt 
reason  to  question  the  instruction,  if  it  be  assumed  that  ^*the«^^ 
the  slave  is  included  in  the  bequest,  for  long  possession  oeotor  maj 
without  disturbance  from  the  executor  is  evidence  of  his  g^md 
•went.  |~^ 

Another  exception  not  less  formidable  to  the' plaintiff 's  of  it  by 
action,  is  taken  to  the  opinion  of  the  Court  upon  the  statute  ^  1^*^ 
of  limitations.  From  1809^  the  defendant  and  his  pre- 
decessors, as  trustees,  have  assumed  to  have  the  legal  title 
to  these  slaves,  have  hired  them  at  some  periods,  and 
claimed  to  have  the  legal  control  over  them  at  all  tiroes, 
thooi^  as  a  matter  of  conscience,  they  disavow  the  moral 
VoL.1.  35 
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Dk.  1833.  right  of  applying  to  their  own  use,  or  that  of  the  society, 
Whits  the  fruits  of  their  labour,  and  allow  the  slaves  themselves 
Whits.  ^^  ^DJoy  them.  Jacob  White,  the  plaintiff's  testator,  held 
the  possession  of  the  negroes  under  the  trustees,  and  by 
their  consent.  His  will  was  proved  in  1816,  and  his  wife, 
who  was  an  executrix  of  the  will,  but  never  qualified, 
retained  the  possession  until  her  death  in  1823.  The 
executor  died  in  1820,  but  never  interfered  with  the 
negroes  nor  claimed  them,  and  the  testator  does  not  dis- 
pose of  them  by  his  will,  unless  they  are  included  in  the 
residue.  In  the  lifetime  of  the  widow,  the  present  plaintiff, 
who  is  one  of  the  residuary  legatees,  claimed  the  negroes 
from  the  defendant,  who  refused  to  deliver  them,  and 
claimed  them  as  a  trustee  of  the  society.  The  Court 
charged  the  jury,  that  the  possession  of  the  trustees,  if  it 
was  entirely  with  the  view  of  benefitting  the  slaves,  by 
allowing  to  them  the  enjoyments  of  freemen,  without  re- 
gard to  the  profit  of  the  society,  did  not  bar  the  plaintiff^s 
action,  for  only  an  adverse  possession  of  a  person  claiming 
a  beneficial  interest  or  property  in  some  person,  would 
have  that  efl^t. 

It  seems  to  the  Court  that  the  statute  runs,  whenever 
the  cause  of  action  accrues,  and  that  the  action  of  the 
owner  of  a  slave,  arises  from  the  fact  of  the  detention  or 
conversion  of  the  slaves,  and  not  from  the  intent  upon 
which  that  detention  or  conversion  was  made.    The  de- 
fendant has  now  the  same  possession  he  has  ever  had.    Is 
it  of  a  qualified  nature  ?    Does  he  claim  only  a  qualified 
right  in  a  legal  sense,  subject  to  the  claims  of  any  other 
person  of  a  diflferent  or  higher  legal  efiicacy  than  his  own  ? 
It  is  true,  that  an  adverse  possession,  is,  in  its  nature, 
founded  upon  the  claim  of  exclusive  possession,  and  that 
involves  a  benefit  either  to  the  possessor,  or  some  other 
person ;  but  that  is  so,  because  we  attach  to  the  idea  -of 
the  possession  of  what  is  property,  the  further  idea  oF 
benefit  or  profit.    But  the  wrong  to  the  owner,  does  not 
depend  upon  the  fact  of  profit  to  the  possessor  or  his  ex- 
pectation of  it ;  but  upon  the  denial  of  his  right  and  his 
exclusion  from  the  possession.    He  who  withholds  my 
slave  upon  the  allegation  that  he  is  a  freeman,  holds  him 
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adversely  to  me,  and  ousts  my  possession.  If  this  be  con-  l>K.iesB. 
tinned  for  three  years,  it  does  not  indeed  make  the  slave  Wbitc 
free ;  but  it  bars  my  action,  for  the  detention  or  the  con-  ^^^ 
version.  If  this  were  not,  no  time  would  be  a  bar  in  trover 
for  a  conversion  in  sending  the  slaves  out  of  the  country, 
to  Liberia,  for  instance ;  or,  on  the  other  hand,  a  person 
having  the  scruples,  professed  by  the  defendant  and  other 
friends,  upon  the  lawfulness  in  conscience  of  a  property 
by  one  man  in  another,  never  could  be  guilty  of  a  con- 
version or  detention  of  a  slave.  We  think  neither  pro- 
position is  correct ;  but  that  the  defendant  may  detain  and 
convert  a  slave  like  other  men,  and  that  the  statute  will  in 
like  manner,  bar  an  action  therefor  against  him  or  against 
others.  The  defendant's  possession,  was  not  that  of  a 
finder  for  the  owner,  not  knowing  who  was  the  owner ;  but 
it  was  a  possession,  upon  a  claim  legal  of  title  in  himself, 
and  a  denial  that  there  was  any  other  owner.  This  pos- 
session upon  such  a  claim,  was  inconsistent  with  the  rights 
of  the  owner,  if  there  should  be  any  besides  the  defendant, 
and  amounted  to  a  conversion,  and  made  the  possession 
adverse  to  all  the  world. 

Upon  this  ground,  it  is  the  opinion  of  the  Court,  that 
the  defendant  was  protected  by  the  statute  of  limitation, 
and  therefore  there  must  be  a  new  trial. 

Pbr  Cubiam .  Judgment  reversed. 
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ABNER  HARRELL  A;  Co. «.  JAMES  OWENa 

He  role  of  diligence  which  measures  the  liability  of  common  bailees  fer  hire* 
is  not  that  by  which  the  engagements  of  common  carriers  is  to  be  tested* 
The  latter  can  be  excused  from  the  non-performance  of  their  contracts,  by 
nothing  short  of  the  act  of  God,  or  of  the  public  enemy. 

Thu  was  an  action  of  assitmpsit  brought  to  charge  the  Dbcxmbei, 
defendant  as  a  common  carrier,  for  not  delivering  within  a     ^^^' 
reasonable  time,  certain  articles  in  pursuance  of  the  follow- 
ing written  agreement : 

'*  Received  from  Alpheus  Forbes,  junr.  on  board  the 
Schooner  Carolina,  Cork,  one  hogshead  molasses,  three 
barrels  whiskey,  two  barrels  flour,  one  barrel  sugar,  and 
one  keg  tobacco,  which  I  promise  to  deliver  unto  Messrs. 
Abner  Harrell  &  Co.  at  Mount  Pleasant  Fishery,  on  the 
Chowan  River,  N.  C.  They  paying  freight  and  lockage 
for  the  same  as  customary. 

*'  Norfolk,  March  28th,  1834. 

(Signed)    Jambs  Owens." 

Upon  the  trial  at  Hertford  on  the  last  Circuit,  before 
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bis  Honor  Judge  Settle,  it  appeared  that  the  defendant 
was  the  captaiii  or  master  of  the  schooner  Carolina,  men- 
J.  "*   tioned  in  the  contract ;  that  Mount  Pleasant  Fishery,  the 
Owiin.    place  where  the  plaintifis'  goods  were  to  be  delivered,  wag 
situated  about  fifteen  or  twenty  milesbdow  Winton,  on  the 
Chowan  river;  that  the  usual  time  of  a  trip  for  vessels 
from  Norfolk  to  Winton  is  six  or  eight  days,  though  the 
voyage  may  be  protracted  three  or  four  days  longer  by 
adverse  winds  and  tides ;  that  no  such  cause  of  delay  oc- 
curred in  the  present  case,  but  that  the  defendant  instead 
of  stopping  at  Mount  Pleasant,  the  plaintiffs'  fishery,  on  his 
way  up  the  river,  passed  on  to  Winton,  where  he  deposited 
a  part  of  the  plaintiffs'  goods,  from  which  place  the  plain- 
tiffs  some  days  afterwards  sent  for  and  obtained  them ; 
the  balance  of  the  goods  the  defendant  took  on  with  him 
in  a  trip  higher  up  the  river,  and  on  his  return  down  deli- 
vered them  to  the  plaintiffs  at  their  said  fishery.      It 
appeared  further  from  the  cross-examination  of  one  of  the 
plaintiffs'  witnesses,  that  when  the  defendant  was  at  Win- 
ton on  his  way  up  the  river,  upon  his  being  informed  that 
he  had  passed  by  the  plaintiffs'  fishery,  he  stated  that  he  had 
been  told  that  the  fishery  was  above  Winton,  and  witness 
expressed  his  belief  that  the  defendant  would  have  imme- 
diately returned  to  the  said  fishery  if  the  wind  and  tide 
had  been  favourable.    It  was  also  proved  by  the  person 
with  whom  the  plaintiffi'  goods  were  left  at  Winton,  that 
at  the  request  of  the  defendant  he  had  given  immediate 
notice  to  the  plaintiffs'  of  such  deposit.    The  plaintiffs,  it 
appeared,  had  commenced  hauling  their  seine  at  Mount' 
Pleasant  on  the  7th  of  April,  and  their  goods  were  received 
from  Winton  some  ten  or  fourteen  days  afterwards.   There 
was  no  allegation  that  any  part  of  the  goods  had  not  been 
delivered  at  all,  but  the  only  question  was,  whether  the 
defendant  had  delivered  the  articles  mentioned  in  his  con- 
tract, or  had  caused  them  to  be  delivered  to  the  plaintiffs* 
within  a  reasonable  time. 

His  Honor  charged  the  jury,  that  the  defendant  was 
bound  to  use  all  the  diligence  that  a  prudent  and  discreet 
man  would  use  in  the  management  of  his  own  business ; 
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that  if  he  was  not  acquainted  with  the  river  Chowan  and  Dicihber, 

the  several  fisheries  thereon,  it  was  his  duty  to  have  made 1-. 

necessary  and  proper  inquiries  in  relation  to  the  place  of  ^^^^ 
the  plaintifis'  fishery,  before  he  left  Norfolk,  and  also  of  Owim. 
those  he  might  meet  on  his  voyage  upon  the  river ;  and  to 
have  used  all  other  means  in  his  power  to  find  out  Mount 
Pleasant,  the  place  of  delivery.  That  if  the  jury  should 
be  of  opinion  that  the  defendant  had  used  all  the  diligence 
and  caution  that  a  prudent  and  discreet  man  would  use  in 
the  management  of  his  own  afialrs,  in  his  endeavours  to 
find  out  Mount  Pleasant,  the  place  of  delivery,  and  that 
the  articles  were  delivered  to  the  plaintiffi'  as  soon  as  the 
defendant  could,  after  using  this  degree  of  diligence  and 
caution,  he  was  entitled  to  their  verdict ;  but,  if  on  the 
other  hand,  the  jury  should  be  of  opinion  that  the  defendant 
had  failed  to  use  the  degree  of  diligence  and  caution  before 
stated,  they  should  find  for  the  plaintifis ;  and  should  give 
them  such  damages  as  they  had  sustained  by  reason  of  the 
defendant's  failing  to  deliver  the  articles  at  the  place  stipu- 
lated,  within  a  reasonable  time.  A  verdict  was  returned 
for  the  defendant,  and  the  plaintiffi  appealed. 

No  counsel  appeared  for  either  party. 

Gaston,  Judge. — ^We  are  of  opinion  that  there  is  error  in 
the  instructions  given  to  the  jury  upon  the  trial  of  the  issues 
in  this  cause.  The  law  for  the  advancement  of  trade, 
justly  regarded  as  materially  afiecting  the  interests  of  the 
whole  community,  imposes  upon  public  carriers  a  respon- 
sibility far  more  rigorous  than  that  which  attaches  to  ordi- 
nary  bailees  for  hire.  The  rule  of  diligence  which  measures 
the  liability  of  these  bailees,  is  not  that  by  which  the 
engagement  of  the  defendant  was  to  be  tested.  He  could  be 
excused  from  the  non-performance  of  his  contract,  by 
nothing  short  of  the  act  of  God,  or  of  the  public  enemy.  It 
»  not  enough  that  he  has  exerted  all  the  diligence  which  a 
prudent  man  would  exert  in  the  management  of  his  own 
affairs,  to  find  out  the  place  where  the  articles  were  to  be 
delivered.    Having  engaged  for  freight  to  carry  them  to» 
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Dkkmbke,  and  deliver  them  at  that  place,  he  cannot  allege  ignorance, 

L-  want  of  skill,  or  any  excuse  arising  from  human  fault  or 

Harrkll  jmiQi^Q  weakness,  as  a  defence  for  violating  his  engagement. 
OwKM.     The  true  question  is  not  one  of  actual  blarney  but  of  legal 
obligation* 

The  judgment  must  be  reversed,  and  a  new  trial  award- 
ed. 
Pbr  Curiam.  Judgment  reversed. 


WILLIAM  CARR  and  the  Trastees  of  the  Univensitj  ▼.  DAVID  J. 

AfCAMMetaL 

Upon  an  iwue  tiSitvuamt  vel  non,  it  is  not  absoliitely  necessaiy  aa  a  nile  of 
law,  to  prove  besidea  capacity  in  the  supposed  testator,  and  the  formal  exe- 
cution of  the  paper,  the  further  &ct  by  distinct  evidence,  that  the  testator 
knew  the  oontenta  of  the  instrument;  for  the  jury  may  infer  such  knowledge 
from  the  evidence  of  capacity  and  execution. 
The  case  of  Downey  v.  Murphey^  ante,  p.  62,  confirmed. 

Tms  was  an  issue  of  devisavit  vel  non,  upon  a  paper 
writing  offered  for  probate,  as  the  last  will  and  testament 
of  Hugh  M'Camm,  deceased,  by  the  plaintiff  Carr,  one  of 
the  executors  therein  named,  and  by  the  other  plaintiffi, 
the  trustees  of  the  University,  as  residuary  legatees  in  said 
supposed  will. 

On  the  trial  at  Sampson,  on  the  last  Spring  Circuit,  be- 
fore his  Honor  Judge  Seawell,  after  much  evidence  pro- 
duced on  both  sides  relative  to  the  sanity  of  the  supposed 
testator  at  the  time  of  the  execution  of  the  alleged  will,  it 
was  proved  by  the  testimony  of  the  subscribing  witnesses, 
that  the  paper  was  not  read  over  at  the  time  of  its  execu- 
tion, either  by  the  testator  himself  or  by  any  other  person. 
It  also  appeared  that  it  was  written  by  John  M'Camm,  to 
whose  son  a  legacy  of  five  hundred  dollars  vnis  given  in 
the  will ;  and  that  no  person  was  present  at  the  execution 
but  the  testator,  the  writer,  and  the  subscribing  witnesses. 

His  Honor  charged  the  jury,  "  that  if  they  were  satisfied 
that  Hugh  M'Camm  executed  the  paper  as  his  last  will. 
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and  at' the  time  thereof  he  was  of  sound  mind,  yet  if  it  DwiemE, 
should  appear  to  them  that  the  will  was  written  by  John     ^^^' 
MCamm,  the  father  of  the  legatee,  who  was  to  be  benefit-     ^*** 
ted  by  the  legacy  of  five  hundred  dollars  mentioned  in  the   M^CAim. 
will,  there  ought  to  be  evidence  to  them  that  the  testator 
knew  the  contents  of  the  will."    Under  this  charge  the 
jury  found  against  the  paper  writing,  and  the  plaintiffi 
appealed. 

Badger,  for  the  plaintifis. 

W.  C.  Stanly  and  Henry ,  for  the  defendants. 

Daiobl,  Judge,  after  stating  the  case,  proceeded : — A 
disposing  capacity  in  the  supposed  testator,  is  necessary, 
and  a  knowledge  of  the  contents  of  the  instrument ;  but  in 
point  of  law,  such  a  knowledge  is  presumed  from  the  fact 
of  execution,  if  the  capacity  be  satisfactorily  established. 
In  the  case  of  Smith's  will,  (Downey  v.  Murphey,  ante,  90,) 
this  Court  said,  **  is  there  a  principle  to  be  found  laid  down 
any  where  in  the  common  law,  or  a  positive  precept,  that  it 
is  necessary  to  the  validity  of  a  will  of  a  man,  veritten  in 
his  last  illness,  and  when  very  weak  from  disease,  by  one 
who  takes  a  large  legacy  under  it,  and  was  the  confidential 
friend  and  adviser  of  the  alleged  testator,  that  those  who 
oflfer  the  will,  should  distinctly  prove,  beside  the  testable 
capacity  of  the  maker,  and  the  due  formal  execution  of  the 
instrument,  the  further  fact,  by  distinct  evidence,  that  the 
maker  knew  and  approved  of  the  contents  of  the  instru- 
ment ?  If  there  be  such  a  proposition,  it  has  escaped  our 
researches  among  the  treasures  of  the  common  law.  After 
proof  of  capacity  and  execution,  the  common  law  lays 
down  no  rule  upon  the  subject,  but  submits  the  general 
question  to  the  jury  for  a  decision  according  to  their  con- 
clusions upon  the  actual  facts  of  undue  influence,  imposi- 
tion on  the  testator,  his  knowledge  of  the  contents  of  the 
paper  and  assent  thereto,  under  the  comprehensive  inquiry 
whether  a  fraud  has  been  practised."  As  we  understand 
the  charge,  the  judge  informed  the  jury  that  there  ought  to 
be  evidence  to  show  that  the  testator  knew  the  contents  of 
the  will,  over  and  above  what  presumptively  arose  from 
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the  formal  execution  of  the  paper  as  a  ^^ill ;  that  the'law 
demanded  such  further  evidence  of  that  fact,  before  they 
^^  were  authorised  to  find  in  favour  of  the  paper's  being  a 
M*CAifif.  willy  on  the  supposition  of  the  case  being  as  he  stated  it. 
In  this  opinion  we  think  he  erred.  The  non-production  of 
such  evidence  by  the  plaintiff,  was  but  a  circumstance, 
which  the  jury  might  link  with  other  facts  and  circum- 
stances to  aid  them  in  their  conclusion  whether  the  paper 
had  been  fraudulently  obtained  or  not.  But  it  was  not  ia 
law,  under  the  case  put,  incumbent  on  the  plaintiff  to  pro- 
duce other  and  distinct  evidence,  that  the  testator  knew  the 
contents  of  the  will,  over  and  above  that  which  was  to  be 
presumed  from  the  formal  execution,  before  he  could  de- 
mand a  verdict  in  his  favour.  The  judgment  must  be 
reversed  and  a  new  trial  granted. 

Per  Curiam.  Judgment  reversed. 


DENez  dem.of  JOHN  WEBfi  «.  DAVED  HALL. 

In  qneatioDB  of  boundary,  a  plat  or  map  of  an  adjoining  tract  of  land,  made 
at  the  instance  of  the  owner,  is  evidence,  u  the  act  of  the  owner,  against 
him  and  all  personB  claiming  the  same  land  under  him ;  though  it  is  net 
oondusive,  and  may  be  explained. 

This  was  an  action  of  ejectment,  brought  by  the  lessor 
of  the  plaintiff,  to  recover  the  possession  of  a  small  parcel 
of  land,  included  between  the  dotted  lines  B»  K.  F.  C, 
as  represented  in  the  annexed  diagram. 
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102  1-3  acres. 
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Barge  Snnrey— 500  acres. 
Now  John  Webb's. 


1835. 


WUB 

9. 

Hall. 


On  the  trial  at  Stokes,  on  the  last  Circuit,  before  his 
Honor  Judge  Norwood,  the  lessor  of  the  plaintiff  made 
out  his  case  by  producing  a  grant  from  the  state  bearing 
date  in  1832,  covering  the  land  in  dispute;  and  proving  the 
defendant  in  possession. 

The  defendant  set  up  title  under  a  grant  from  the  state 
to  one  David  Lawson,  dated  in  1780;  and  showed  a  regu- 
lar chain  of  conveyances  down  to  himself.  The  grant  to 
Lawson  called  for  the  following  boundaries,  to  wit: — Be- 
ginning at  the  Virginia  line  on  a  white  oak;  running  south 
twenty-five  chains,  crossing  said  branch  to  a  white  oak ; 
thence  east  forty  chains  to  a  red  oak ;  thence  north  twenty- 
five  chains  to  a  post  on  the  Virginia  line ;  thence  west  forty 
chains  to  the  beginning.  The  dispute  between  the  parties 
was,  whether  the  point  represented  on  the  diagram  by  B 
or  K  was  the  corner  called  for  by  the  grant  to  Lawson. 
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l>*oEian,  It  turned  out,  upon  a  recent  survey,  that  the  line  from  A» 
*  at  the  beginning  comer  of  the  Lawson  tract,  to  K,  was 
^■»  about  twenty-four  poles  more  than  that  called  for  in  the 
Haxx.  grant.  The  defendant  introduced  several  witnesses  for 
the  purpose  of  proving  that  K  was  marked  and  established 
as  the  corner  of  Lawson's  grant  at  the  time  of  the  original 
survey ;  and  then  produced  the  field  book  of  Joseph  Cloud, 
the  original  surveyor,  (he  being  dead,)  from  which  it 
appeared  that  Cloud  had,  in  the  year  1779,  made  a  survey 
for  one  David  Davidson,  of  a  tract  of  land  containing 
214  3-4  acres,  on  which  a  grant  issued  in  1783 ;  and  also, 
that  he  had  made  a  survey  for  David  Lawson,  in  which  he 
called  for  the  Virginia  line,  a  white  oak,  thence  south 
twenty-five  chains  to  a  white  oak,  David  Davidson's  cor- 
i|er.  It  further  appeared  in  evidence,  that  one  Beazley  at 
one  time  owned  the  lands  set  forth  in  the  grant  to  David- 
son; and  that  the  lessor  of  the  plaintifi'was  then  the  owner 
of  the  same  lands,  having  purchased  them  at  a  sherifi^s 
sale  under  an  execution  against  Beazley.  The  defendant 
then  proposed  to  offer  in  evidence  a  plat  made  in  the  year 
1825  at  the  instance  of  Beazley  (who  claimed  all  the  lands 
adjoining  that  in  dispute  lying  to  the  south  and  west,)  by 
Joseph  Cloud,  the  original  surveyor,  with  his  notes  and 
explanations,  for  the  purpose  of  showing  that  the  point  K 
was  the  original  corner  of  the  Davidson  tract,  and  the  one 
mentioned  in  the  field  book  of  Cloud  as  the  corner  of  Law- 
son's  grant  or  survey.  Another  plat  made  by  Cloud  in 
the  year  1822,  setting  forth  the  lands  adjoining  that  in  dis- 
pute, on  the  east,  south,  and  west,  as  alleged  by  the 
defendant,  was  also  offered  by  him ;  but  it  did  not  appear 
at  whose  instance  the  latter  plat  was  made,  or  from  whose 
custody  it  came.  These  plats  his  Honor  refused  to  admit, 
upon  the  ground  that  they  did  not  appear  to  have  been 
made  by  Cloud,  upon  any  survey  by  him  then  made,  or 
from  his  field  book,  or  in  the  discharge  of  any  oflScial  duty 
required  of  him  by  law.  The  lessor  of  the  plaintiff  thea 
having  ofiered  evidence  tending  to  shew  the  original  cor- 
ner to  have  been  at  B,  the  jury  returned  a  verdict  for  him. 
A  motion  was  submitted  by  the  defendant  for  a  new  trial, 
because  of  the  rejection  of  the  plats,  it  being  contended-^ 
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firsts  that  the  notes  and  explanations  contained  in  them  I>BciMnB, 

were  admissible  as  evidence  in  questions  of  boundary ;  and    L. 

secondly,  that  one  of  the  plats  was  made  at  the  request  of    ^^ 
Beazley,  under  whom  the  lessor  of  the  plaintiff  claimed  the     Hall. 
Davidson  tract,  and  that  it  settled  the  corner  of  that  tract 
to  be  at  K ;  and  was  therefore  evidence  against  the  lessor 
of  the  plaintiff  as  to  the  establishment  of  that  corner.  The 
motion  was  overruled  and  the  defendant  appealed. 

No  counsel  appeared  for  either  party. 

RuFFiN,  Chief  Justice. — We  are  of  opinion  that  the  sur- 
vey or  map  of  1825  was  proper  evidence,  upon  the  ground 
that  it  was  made  at  the  instance  of  Beazley,  who  was  then 
the  owner  of  the  estate  now  claimed  by  the  lessor  of  the 
plaintiff.  The  Lawson  tract  and  the  Davidson  tract  began 
at  the  same  corner  on  the  Virginia  line ;  and  the  white 
oak,  it  seems  from  the  original  field  book,  was  the  common 
terminus  of  the  first  line  of  both  tracts.  Beazley  owned 
the  Davidson  tract,  and  also  the  tract  called  the  Burge 
Survey ;  and  he  claimed,  according  to  the  map,  that  the 
corner  white  oak  of  the  Davidson  tract  stood  in  the  line  of 
the  Burge  tract.  The  map  would  be  evidence  against  him 
of  the  extent  of  his  estate  or  claim — not  upon  the  ground 
that  it  was  the  work  of  the  county  surveyor,  or  a  plan 
subsequently  drawn  by  the  original  surveyor,  upon  whose 
certificate  the  patents  issued,  but  because  it  was  Beazley's 
own  act.  And  it  is  also  evidence  against  those  who  claim 
the  estate  through  him.  But  it  would  not  be  conclusive 
against  either,  and  might  be  explained.  Bridgman  v. 
JenningSf  1  Lord  Ray.  734.  The  plat  of  1822,  we 
think,  was  properly  rejected,  because  there  was  no  evi- 
dence at  whose  instance  it  was  made,  nor  from  whose 
custody  the  paper  came. 

There  must  be  a  venire  de  novo. 

Per  Curiam.  Judgment  reversed. 

Vol.  I.  37 
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DaCKMBEK, 

^^35,  LUCY  BENNETT  v.  GEORGE  WILLIAMSON. 

BmNnT 

f  •  Where  a  testator  bequeathed  certain  slaves  to  the  children  of  his  daughter,  and 

expressed  his  wish  that  his  son-in-law  should  not  have  the  **  use  or  control** 
of  the  said  slaves ;  and  then  subjoined,  **but  if  she  survives  him,  then  mj 
said  daughter  may  have  the  u9e  of  said  slaves  during  her  widowhood  ;**  it  tBOw 
heldf  that  the  daughter  did  not  take  a  legal  estate  in  the  slaves  upon  which 
an  action  at  law  could  be  sustained,  but  that  her  interest  was  only  an  equi- 
table one,  and  could  be  protected  only  in  a  Court  of  Equity. 

Tms  was  an  actioQ  of  detinue  for  certain  slaves,  tried 
at  Caswell,  on  the  last  Circuit  before  his  Honor  Judge 
Norwood. 

The  plaintiff  claimed  the  slaves  sued  for  under  the  fol- 
lowing clause  in  the  will  of  her  father,  Emanuel  Wicks.  "  I 
"give  and  bequeath  unto  the  children  of  my  daughter 
*'  Lucy  Bennett,  Lydia  and  her  sister  Mary,  all  which  with 
their  future  increase,  I  give  to  them  and  their  heirs  for- 
ever; it  is  my  will  that  Walker  Bennett  shall  not  have 
"  the  use  or  control  over  the  negroes  given  as  above  to  my 
daughter  Lucy's  children.  But  if  she  survives  him,  then 
my  said  daughter  Lucy  may  have  the  use  of  the  said 
negroes  during  her  widowhood  and  no  longer.''    The 
death  of  Walker  Bennett,  and  the  identity  of  the  slaves 
sued  for,  with  those  mentioned  in  the  will,  were  proved. 

His  Honor  held,  upon  this  statement  of  facts,  that  the 
plaintiff  could  not  maintain  an  action  at  law ;  that  the 
words  in  the  will  of  Emanuel  Wicks,  "  may  have  the  use 
of  the  said  negroes  during  her  widowhood,"  gave  her  only 
an  equitable  interest,  such  as  a  Court  of  Equity  alone  could 
protect.  In  deference  to  this  opinion,  the  plaintiff  submit- 
ted to  a  nonsuit,  and  appealed. 

No  counsel  appeared  for  the  plaintiff. 
W.  A.  Ghraham,  for  the  defendant. 

Gaston,  Judge.  It  was  necessary  for  the  plaintiff  to 
show  on  the  trial,  that  under  the  will  of  her  father,  Eman- 
uel Wicks,  she  had  acquired  a  legal  right  to  the  slaves 
sued  for,  and  we  concur  with  the  judge  below  in  the  opinion 
that  this  was  not  shown.    It  seems  to  us,  that  uuder  that 


it 
it 
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will,  the  slaves  themselves  were  given  wholly  to  the  chil-  I>«cbmb»» 

dren  of  the  plaintiff,  and  for  her  was  provided  a  contingent '- — 

benefit  from  the  labour  or  hire  of  the  slaves ;  which  bene-        ^^ 
ficial  interest  it  is  competent  only  for  a  Court  of  Equity  to  Wiluam- 

■ON* 

protect. 

In  the  beginning  of  the  clause  in  question,  the  absolute 
estate  in  the  slaves  is  bequeathed  to  the  children,  in  as  strong 
language  as  could  have  been  employed  for  that  purpose ; 
and  there  is  no  subsequent  limitation  manifesting  an  intent 
to  defeat  or  abridge  this  primary  disposition.  The  testa- 
tor did  not  design  by  the  term  "  use"  to  convey  the  idea  of 
temporary  ownership,  but  simply  of  benefit  or  profit.  This 
is  apparent  from  that  part  of  the  clause  in  which  he  guards 
against  his  son-in-law  having  the  useor  control  of  the  slaves. 
He  could  not  have  apprehended  that  a  father  would  take  a 
legal  interest  in  the  property  given  to  children,  and  did 
not  insert  this  provision  as  a  security  against  that  result, 
but  he  might  reasonably  fear,  that  as  natural  guardian  to 
the  children,  he  would  assume  the  control  over  the  property, 
and  thus  obtain  to  himself  its  profits,  unless  this  use  were 
distinctly  interdicted.  This  use,  as  distinct  from  owner- 
ship, which  he  declared  the  son-in-law  should  not  have,  he 
permitted  to  his  daughter,  ("she  may  have  the  use^')  during 
her  widowhood.  The  right  to  this  use,  as  distinct  from 
ownership,  is  not  a  legal  title  in  the  slaves,  which  is  neces- 
sary to  support  an  action  of  detinue. 

No  other  construction  consistent  with  the  language  of 
the  testator,  could  have  been  put  on  the  will,  without 
hazarding  the  defeat  of  his  main  object.    If  the  estate  to 
the  grand-children  determines  in  the  event  of  their  mother 
surviving  the  father,  and  gives  place  to  the  legal  estate  lim- 
ited over  upon  that  contingency,  under  what  provision  of  ^  ^^^^.^ 
the  will,  will  they  re-acquire  the  estate?  It  is  a  maxim  of  tion  or  lim- 
law,  that  a  condition  or  limitation  annexed  to  an  estate,  n^x^toui 
destroys  the  whole  of  the  estate  to  which  it  is  annexed,  and  «steto,  de- 
not  a  part  only  of  it.     There  can  be  no  question  but  that  ^^  f,f^ 
the  children  were  the  principal  objects  of  the  testator's  ®^^V*. 
bounty,  and  were  designed  to  take  the  entire  interest  in  the  annexed, 
slaves,  legal  and  beneficial,  subject  only  to  the  contingent  ""l"^i*j^ 
provision  for  their  mother.    But  let  the  whole  estate  to  U 


i 
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T>*otMnaL,  them  be  destroyed,  by  construing  this  contingent  provision 
'-^  into  a  limitation,  and  the  will  makes  no  disposition  of  the 

^*^^   property  in  the  slaves  after  the  expiration  of  her  temporary 

WiLLuif.  dominion. 

Pbr  Curiam.  Judgment  affirmed. 


ALEXANDER  and  GEORGE  TORRENCE,  Ezecatora  of  ANN  TOR. 

RENCE  V.  WILLIAM  GRAHAM. 

Where  no  particular  instructions  were  asked  on  the  trial,  a  new  trial  will  not 
be  granted,  unless  the  party  praying  it  can  show  that  the  jury  was  probably 
misled  by  the  charge  of  the  judge. 

When  a  controversy  turns  upon  the  question,  whether  certain  slaves  whick 
were  put  into  the  possession  of  a  daughter  upon  her  marriage,  were  in- 
tended as  a  gift  or  a  loon,  and  there  was  no  written  evidence  of  the  trans- 
action, and  no  precise  formula  was  stated  by  any  witness  to  have  been 
used  in  it,  it  is  not  erroneous  in  the  judge  to  leave  the  case  to  the  jury  to 
decide  upon  all  the  evidence,  whether  a  gift  or  a  loan  was  intended. 

Where  a  submission  to  arbitration  was  by  parol,  and  the  award  of  the  arbi- 
trators was  also  unwritten,  it  is  not  error  in  the  judge  to  leave  it  to  the 
jury  to  decide  upon  the  testimony,  what  was  the  true  question  submitted, 
and  what  was  the  real  question  decided  in  the  award,  and  then  to  instruct 
them  what  would  be  the  law,  according  as  their  finding  might  be  tlie  one 
ymy  or  the  other. 

This  was  an  action  of  trover  brought  by  the  plaintiffii 
to  recover  the  value  of  certain  slaves  alleged  to  belong  to 
the  estate  of  their  testatrix,  tried  at  Iredell  on  the  Fall 
Circuit  of  1834,  before  his  Honor  Judge  Martin. 

The  defendant  set  up  a  claim  to  the  slaves  in  question,  as 
the  administrator  of  James  M' Knight,  vfhose  title  to  them 
was  as  follows.  James  M*Knight,  in  the  year  1800  inter- 
married with  Betsey  Torrence,  the  daughter  of  the  plain  ti&' 
testatrix,  and  soon  after,  upon  his  leaving  his  mother-in- 
law's  house  with  his  wife  to  settle  to  themselves,  the  old 
lady  proposed  to  give  him  two  negro  girls ;  but  he  declined 
to  receive  them,  stating  that  he  did  not  wish  to  own  that 
kind  of  property,  as  he  had  conscientious  scruples  about 
holding  slaves.  His  mother-in-law  insisted  upon  his  taking 
them,  alleging  that  her  daughter  was  weakly,  and  would 
need  their  assistance ;  but  upon  his  still  refusing,  she  said 
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she  would  send  them,  not  as  his,  but  as  the  property  of  Dbckhvkr, 

Betsy  his  wife ;  and  upon  these  conditions  he  agreed  that  1— 

they  might  be  sent.    The  slaves  were  accordingly  sent  to  'T®**"'** 
bis  house,  and  remained  in  his  possession  until  his  death  in    Giabam. 
1831.    Ann  Torrence,  the  mother-in-law  of  M'Knight, 
lived  only  about  one  year  after  the  marriage  of  her  daugh- 
ter, and  just  before  her  death,  having  called  in  one  John 
Harris  to  write  her  will,  she  sent  a  messenger  to  see 
M'ELnight  about  the  negroes,  in  order,  as  she  said,  that  she 
might "  settle  the  matter  about  them  in  her  will."  M'Knight 
stated  to  the  messenger  that  he  did  not  want  the  slaves, 
''  there  they  were,  the  old  lady  could  send  and  take  them 
away."    Several  witnesses  were  examined  to  prove  that 
M'Knight  always  disclaimed  the  ownership  of  the  slaves ; 
though  it  appeared  that  on  one  occasion,  he  stated  to  a  wit- 
ness that  he  had  once  sold  one  of  the  negroes  conditionally 
to  a  man  by  the  name  of  Hargrove,  but  that  his  wife 
objected  and  the  bargain  was  annulled.    After  the  death 
of  Ann  Torrence,  the  executors  came  to  demand  the  slaves 
of  M'Knight,  when  it  appeared  that  he  was  willing  to 
deliver  them  up,  but  his  wife  was  not ;  whereupon  it  was 
agreed  to  leave  it  to  arbitrators,  "  to  decide  what  Mrs. 
Torrence  intended  should  be  done  with  the  negroes.    The 
day  was  appointed,  and  it  was  left  to  Messrs.  Huggins  and 
Meeks,  who  called  on  John  Harris.    The  referees  decided 
that  it  was  the  old  lady's  unsh  for  her  daughter,  Betsey 
M'Knight,  to  have  them  during  her  life,  and  that  she  should 
have  them  accordingly."     M'Knight  then  said,  that  if 
Betsey  was  under  the  sod,  they  might  take  them  immedi- 
ately.   The  slaves  were  not  mentioned  in  the  will.   Betsey 
M'Knight  died  before  her  husband  in  1830.    After  the 
death  of  M* Knight,  the  slaves  were  demanded  of  his  admin- 
istrator, and  upon  his  refusal  to  deliver  them,  the  suit  was 
commenced  in  1832. 

His  Honor  charged  the  jury, ''  that  it  was  for  them  to 
decide  whether  the  slaves  in  question  had  been  given  or 
lent  to  Betsey  M'Knight,  the  wife  of  James  M'Knight ; 
that  if  they  had  been  given  to  the  wife,  and  nothing  said 
by  the  husband,  it  would  vest  the  title  in  him ;  but  that  if  it 
was  proposed  to  give  property  to  the  wife,  and  the  hus- 
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Dkcembek,  band  expressly  refused  it,  the  title  would  not  vest  in  him. 

' If  a  slave  was  offered  as  a  gift  to  the  wife  of  a  man  who 

ToRRKNCB  j^gj  conscientious  scruples  about  holding  such  property, 
Graham,  and  he  expressly  refused  to  receive  it  in  that  way,,  no  title 
would  pass ;  but  as  to  the  refusal  to  accept,  they  would 
take  into  consideration  all  the  evidence  bearing  upon  that 
point ;  the  long  possession,  the  sale  to  Hargrove,  and  every 
other  circumstance  bearing  upon  it.  If  it  was  a  gift  for 
life,  the  entire  estate  in  the  slaves  would  pass  thereby,  for 
there  could  not  be  reserved  a  remainder  after  a  gift  for 
life.  As  to  the  arbitrament  and  award,  it  seemed  that  it 
was  submitted,  and  they  decided  that  as  it  was  the  old 
lady's  intent  and  wish  that  her  daughter  should  hold  the 
slaves  for  her  life,  they  therefore  awarded  them  to  her  for 
life.  Still  they  would  decide  from  the  evidence  of  the  sub- 
mission whether  it  was  the  loan  for  life,  or  the  gift  for  life. 
Upon  the  whole,  if  it  was  a  loan,  find  for  the  plaintiffs ;  but 
if  it  was  a  gift,  either  absolute  or  for  life,  find  for  the  defen- 
dants." The  plaintiffs  had  a  verdict  and  the  defendant 
appealed. 

During  the  progress  of  the  trial,  some  objections  were 
Where  it  is  made  to  the  competency  of  evidence.  A  witness  for  the 
from  facts  plaintiffs  spoke  of  a  meeting  of  the  heirs  and  connections  of 
beforeprov-  j^^s.  Torrence  after  her  death,  at  which  Mrs.  Betsey 
wifb  is  Bti.  M'Knight  was  present,  but  her  husband  was  not ;  and  was 
"^^Tf^er  P^'^^^ding  to  state  the  conversation  and  agreement  of  the 
husband,  parties,  when  the  defendant's  counsel  objected  to  the  evi- 
her  acte  or  ^®"ce ;  but  the  objection  was  overruled  by  his  Honor,  upon 
declara-  the  ground  that  it  was  inferable  from  the  facts  already 
mireiUe.  Stated,  that  the  husband  had  assented  to  the  agency  of  the 
wife  as  to  the  slaves.  Another  witness,  who  was  one  of 
A  witness  the  next  of  kin  of  the  testatrix  of  the  plaintiffs,  was  called, 
whore-  but  objected  to,  whereupon  he  executed  a  release  of  his 
p  rticular  interest  in  the  slaves  in  dispute  to  one  of  the  executors,  and 
wWch*he  being  still  objected  to,  he  was  admitted,  as  it  did  not  appear, 
has  in  an  nor  was  it  alleged,  that  he  had  any  interest  in  the  said 
^mMtent,  estate,  except  in  the  said  slaves.  These  objections  were 
where  it      not  insisted  upon  by  the  counsel  in  this  court. 

does  not  ap- 
pear that  e      Pearson,  for  the  defendant. — The  judge  below  made 
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this  case  turn  upon  a  difference  between  a  ffift  for  life  and  Dbctkmbee, 

1835. 

a  loan  for  life.    A  gift  and  a  loan  are  different,  as  a  loan ^ 

is  a  limited  gift ;  but  a  gift  for  life  and  a  loan  for  life  are  Torrence 
the  same,  being  both  limited  gifts.    And  as  a  gift  for  life    Grauam. 
vested  the  entire  interest,  so  will  a  loan  for  life,  for  the  has  any 
same  reasons.    Formerly,  it  was  thought  that  there  could      ^* 
be  no  limitation  after  a  life  estate,  even  by  will.     Then  a 
distinction  was  taken  between  a  gift  of  the  usCf  and  of  the 
chattel  itself.     This  distinction  is  now  abolished.    Man- 
ning's case,  8  Rep.  187.  LampeVs  case,  10  Rep.  46.    Hyde 
V.   Parratf  1  Peere  Williams,  1.    Foscue  v.  Foscue,  3 
Hawks,  538.    Fearne  Cont.  Rem.  406. 

1st.  The  loan  or  gift  for  life  by  Ann  Torrence  to  her 
daughter,  vested  the  entire  interest  in  her  husband.  For, 
although  M'Knight  refused  to  receive  the  slaves  himself, 
yet,  as  he  assented  to  the  loan  to  the  wife  for  life,  the 
slaves  by  operation  of  law  became  his  property. 

2d.  The  award  of  the  slaves  to  the  wife  for  life,  acqui- 
esced in  by  the  executors,  vested  the  entire  interest  in  the 
husband,  free  from  the  idea  of  a  gift  or  loan ;  and  also  from 
the  dissent  of  the  husband.  And  the  judge  should  have 
so  charged  the  jury,  and  not  have  left  it  to  them  to  decide 
from  the  evidence,  what  should  be  the  effect  of  the  award. 
An  award  in  pais  acquiesced  in,  is  an  agreement  executed, 
or  a  bargain,  and  although  by  parol,  would,  before  the  act 
of  1806,  {Rev.  ch.  711,)  have  vested  the  title  to  slaves. 

Badger,  for  the  plaintiffs.— It  is  not  contended  that  there 
is  a  difference  between  the  use  of  the  slaves  for  life,  and 
the  slaves  themselves  for  life ;  the  tise  of  a  thing,  and  the 
thing  itself  being  in  law  the  same.  But  the  rules  of  con- 
struction contended  for  by  the  defendant's  counsel  does  not 
apply  here.  We  have  nothing  but  the  verbal  declarations 
of  the  parties;  there  is  no  formal  instrument ;  and  the  intent 
of  the  parties  as  collected  from  their  declarations  are  to 
govern.  Here  it  was  the  intent  of  the  parties  that  no 
interest  at  all  should  pass,  but  merely  an  indefinite  loan  at 
the  will  of  the  mother.  It  was  not  a  vesting  of  the  title  to 
the  slaves.  Wherever  a  question  arises  upon  verbal  decla- 
rations, the  court  cannot  lay  down  the  same  rules  of  con- 
struction as  upon  instruments  in  writing. 
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DcoBMBEK,      No  specific  instruction  was  prayed  as  to  the  effect  of 

^^^'      the  will,  yet  still  the  judge  left  it  as  a  circumstance  to  the 

ToRRKNCE  jury,    As  to  thc  awdrd,  nothing  was  submitted  to  the  arbi- 

Grabax.   trators  but  simply  to  ascertain  the  intention  of  the  mother 

with  respect  to  her  daughter's  possession  of  the  slaves. 

They  were  not  authorised  to  make  any  order  for  carrying 

the  intention  into  effect.    The  award  did  not  affect,  nor 

design  to  affect  the  title,  but  only  declared  what  was  the 

old  lady's  meaning  with  respect  to  the  possession. 

PearsoTif  in  reply. — The  construction  upon  the  words  of 
an  instrument,  and  words  proved  by  parol  must  be  the 
same  in  legal  effect.  The  former  construction  as  to  the 
difference  between  the  use  of  a  thing  and  the  thing  itself, 
was  founded  upon  the  very  same  reasons,  as  the  distinction 
now  taken,  and  as  the  one  has  been  abolished,  the  other 
cannot  hold. 

The  award  was  that  the  wife  "  should  have**  the  slaves 
during  her  life ;  and  the  award  itself  is  more  certain  than 
the  testimony  of  witnesses  as  to  what  was  intended  by  it. 

Gaston,  Judge. — As  no  specific  instructions  appear  to 
have  been  asked  by  either  party  on  the  trial,  the  defendant 
is  not  entitled  to  a  new  trial,  unless  he  can  show  that  the 
jury  was  probably  misled  by  the  charge  of  the  judge. 
Upon  a  fair  construction  of  the  charge,  we  think  that  it  is 
not  liable  to  this  imputation.  The  main  question  in  con- 
troversy was  the  intention  with  which  Mrs.  Torrence 
parted  with,  and  Mrs.  M'Knight  took  the  possession  of  the 
slaves.  It  was  then  the  settled  law  that  if  a  parent  put 
personal  property,  into  the  possession  of  his  daughter  soon 
after  her  marriage,  it  should  be  presumed  j7rti7ta/aae,  that 
the  property  was  given  absolutely  in  advancement  of  the 
daughter,  but  that  this  presumption  must  yield  to  proof 
that  the  property  was  only  lent.  Carter's  Executors  v. 
Rutland f  1  Hay.  Rep.  97.  KUlingsworth  v.  Zdlicoffer^ 
2  Hay.  Rep.  72.  RMnson  v.  Devane,  Ibid.  154.  Much 
evidence  was  offered  tending  to  show  that  the  negroes  in 
question  had  not  been  given,  but  lent.  And  the  Judge 
was  perfectly  correct  in  leaving  this  part  of  the  contro- 
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versy  to  the  jury,  with  directions  to  decide,  upon  all  the  Decehbxr, 
evidence,  whether  it  was  a  loan  or  a  gift.    If  a  loan,  the  ' 

law  pronounced  its  effect  to  be  that  of  a  bailment,  revoca-  Torrence 
ble  at  the  will  of  the  bailor.  We  need  not  perplex  our-  graham. 
selves  with  the  question,  what  interpretation  it  would  put  What  con- 
upon  the  case  proposed,  of  a  /oa;t  expressly  declared  to  be  ^"J^^" 
for  life.  No  witness  testifies  to  any  precise/ormw/a  which  would 
was  used  in  the  transaction,  so  as  to  render  it  necessary  to  ^  ^ner^ 
determine  upon  its  technical  operation.    The  transaction  pressiy  de- 

'    r  1  i.i  ••  .  .    '     claredtobe 

was  informal,  and  the  proper  mquiry  was  to  ascertam  for  life. 
from  the  acts  and  declarations  of  the  parties,  and  all  the  ^"^ 
other  attending  circumstances,  whether  it  was  thereby 
intended  to  transfer  any  legal  dominion  in  the  slaves  them- 
selves, or  only  to  permit  them  to  be  held  free  from  hire, 
until  the  owner  should  think  proper  to  redemand  them. 

It  is  insisted,  however,  by  the  defendant,  that  whatever 
might  have  been  the  understanding  or  contract  when  the 
negroes  were  put  into  Mrs.  M'Knight's  possession,  the 
award  of  the  arbitrators  gave  a  legal  title  for  life,  and  that 
this,  in  the  case  of  a  chattel,  constitutes  the  entire  dominion 
therein ;  and  that  therefore  the  charge  of  the  Judge  was  on 
this  point  erroneous.  Before  we  examine  whether  such 
would  be  the  operation  of  an  award  m  those  terms,  it  is 
well  to  inquire  what  were  the  instructions  in  relation  to  the 
award.  The  statement  of  his  Honor's  opinion  on  this  part 
of  the  case,  is  given  so  briefly  as  to  render  it  somewhat 
obscure.  But  it  was  the  duty  of  the  party  who  excepts  to 
the  opinion,  to  see  that  it  should  be  so  spread  upon  the 
record,  as  to  enable  us  to  determine  whether  in  truth  it 
bears  the  interpretation  which  he  affixes  to  it.  We  are 
not  permitted  to  doubt  but  that  it  would  have  been  stated 
more  fully,  had  it  been  desired  by  the  defendant,  so  as  to 
present  distinctly,  the  views  which  the  Judge  intended  to 
convey.  Examining  the  opinion  as  expressed,  in  connec- 
tion with  the  statement  of  facts  to  which  it  applies,  we 
understand  it  to  be  free  from  this  objection.  It  had  been 
testified  that  a  short  time  before  Mrs.  Torrence  died,  she 
sent  for  John  Harris  to  write  her  will,  and  despatched  the 
witness  to  M'Knight  to  see  him  about  the  negroes,  in  order 
that  the  disposition  of  them  might  be  settled  in  her  will. 

Vol.  I.  38 
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Dk^mur,  He  would  not  have  them  as  property,  and  the  will  was 

—  silent  about  them.     After  Mrs.  Torrence's  death,  the 

oRRBNCK  gjg^yjQj.>g  demanded  the  immediate  possession,  which 
GftAiuM.  M'Knight  was  willing  to  surrender,  but  his  wife  objected. 
It  was  then  agreed  to  leave  it  to  men  to  say  "  what  Mrs. 
Torrence  intended  should  be  done  with  the  negroes." 
There  was  no  written  submission,  and  therefore  it  is  diffi- 
cult to  say  what  was  its  definite  purpose ;  whether  the 
parties  meant  that  the  arbitrators  should  pass  upon  the 
question  oi  legal  ownership  or  o{  equitable  title^  or  only  to 
ascertain  what  arrangement  among  the  children  of  the 
deceased  would  best  accord  with  the  wishes  of  their 
mother.  The  referees  called  on  John  Harris ;  and  after 
hearing  him  they  decided  (said  the  witness)  '<  that  it  was 
the  old  lady's  unsh  for  Mrs.  M'Knight  to  have  them  during 
her  life,  and  she  should  have  them  accordingly;"  and 
M' Knight  remarked,  that  if  his  wife  were  dead  they  might 
take  them  immediately.  This  was  not  in  writing ;  it  was 
made  thirty  years  before  the  trial,  and  it  is  impossible  to 
suppose  that  the  precise  words  of  it  could  be  stated.  In 
reference  to  this  representation  of  facts,  the  Judge  remark- 
ed, that  it  seemed  "  that  it  was  submitted,  and  that  the 
arbitrators  decided,  that  as  it  was  the  old  lady's  wish  that 
she  should  hold  the  negroes  for  life,  they  therefore  awarded 
them  for  life ;  but  still  the  jury  would  decide  from  the 
evidence  of  the  submission,  whether  it  was  the  loan  for 
life  or  the  gift  for  life."  That  is  to  say,  as  we  believe  it 
plainly  imports,  there  is  evidence  of  a  submission  to  arbi- 
trators in  regard  to  these  negroes  now  alleged  by  the 
defendant  to  have  been  given,  but  insisted  always  by  the 
plaintifis  to  have  been  only  lent.  There  is  evidence  of  a 
determination  by  the  referees  that  Mrs.  Torrence  wished 
her  daughter  Betsey  to  enjoy  them  during  life,  and  that 
therefore  she  ought  to  do  so ;  but  upon  the  evidence  it 
remains  for  the  jury  to  say  whether  the  arbitrators  decided 
more  than  that  the  negroes  had  been  lent;  that  Mrs. 
Torrence  did  not  wish  the  loan  countermanded  during 
Betsey's  life;  and  that  therefore  she  should  be  permitted, 
by  those  interested  in  the  estate,  to  hold  them  as  lent,  so 
long  as  she  lived ;  or  whether  they  decided  that  the  negroes 
had  been  given  for  life,  and  that  therefore  she  should  hold 
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them  for  life.    If  they  put  the  former  construction  on  the  DicvifBcx, 
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award,  they  were  advised  to  find  for  the  plaintiffs ;  but  if '— 

the  latter,  then  to  find  for  the  defendant.    Of  this  advice,  'r^**'»<'" 
it  seems  to  us,  the  defendant  has  no  right  to  complain.  Graham. 

Some  objections  were  taken  below  to  the  evidence, 
which  have  not  been  insisted  on  here,  and  which  we  think 
were  properly  waived. 

Per  Curiam.  Judgment  affirmed. 


THOMAS  SYMINGTON  v.  THOMAS  M'LIN. 

JC  $eem9,  that  the  construction  to  be  put  upon  written  instructions  from  a 
principal  to  his  &ctQr,  is  to  be  determined  by  the  Court,  and  not  by  tiie 
jury. 

Where  a  fiictor  sold  the  goods  of  his  principal,  together  with  some  of  his 
own,  and  took  in  payment  for  the  whole,  a  promissory  note,  made  by 
■Bother  person,  payable  to  himself^  it  toas  held,  that  the  purchaser  was 
discharged,  and  that  therefore  the  &ctor  became  himself  responsible  for 
the  price  of  the  goods.  And  the  Court  seemed  inclined  to  think,  that 
either  circumstance,  of  taking  the  note  of  the  third  person,  or  blending 
the  claims  of  the  principal  and  fiictor  in  the  same  note,  if,  in  the  latter 
case,  it  had  been  the  note  of  the  purchaser  himself,  would  have  been  suffi- 
cient to  create  the  responsibility  in  the  fiu:tor. 

Where,  in  addition  to  the  circumstances  stated  above,  it  appeared,  ^that  the 
&ctor  concealed  from  his  principal  the  fkct  of  his  having  taken  the  note, 
and  represented  the  purchaser  as  alone  bound  for  the  price  of  the  goods, 
mndi  more  will  he  be  held  responsible. 

The  rights  of  principals,  and  the  correspondent  duties  and  obligations  of 
Actors,  stated  and  elaborately  discussed  and  explained,  by  RuFnir,  Qiief 
Justice. 

Tms  was  an  action  of  assumpsit,  to  which  the  defendant 
pleaded  the  general  issue,  payment,  and  set-off;  upon  the 
issues  joined  on  which  the  case  was  tried  at  Jones,  on  the 
Fall  Circuit  of  1834,  before  his  Honor  Judge  Norwood. 

From  the  evidence  given  on  the  trial  it  appeared,  that 
the  plaintiff  was  a  commission  merchant  in  the  city  of 
Baltimore ;  and  that  the  defendant  was  indebted  to  him  in 
the  sum  of  two  hundred  and  seventy-one  dollars  and  ten 
cents;  and  being  called  on  by  the  plaintiff's  agent  in  May, 
1828,  he  promised  to  make  payment  in  cotton,  or  the 
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Dbckhbeb,  proceeds  thereof,  some  of  which  he  was  then  shipping  to 

■ —  Baltimore.    The  shipment  of  the  cotton,  together  with 

^„.  some  other  articles,  was  accordingly  made  to  the  plaintiff^ 
M'Lor.  and  received  by  him  on  the  20th  Mrfy,  1828,  with  instruc- 
tions to ''  sell  it  immediately  on  its  arrival  for  the  best 
prices  he  could  obtain."  The  plaintiff  made  sale  of  the 
cotton  on  the  5th  of  June  following,  to  one  Crook,  upon  a 
credit  of  four  months,  for  the  sum  of  ninety-seven  dollars 
and  fifty  cents ;  and  in  settlement  for  the  same,  and  for 
some  articles  of  the  plaintiff's  own,  sold  at  the  same  time, 
received  the  promissory  note  of  one  Jacobson,  for  the.sum 
of  one  hundred  and  thirty-four  dollars  and  ninety-nine 
cents.  At  the  time  of  the  sale,  it  appeared  that  Crook 
was  not  in  good  credit,  but  Jacobson  then  was,  though  be 
afterwards  became  insolvent  before  the  expiration  of  the 
four  months  credit.  It  was  proved,  that  the  mercantile 
usage  in  the  city  of  Baltimore  was,  for  factors  who 
received  consignments  of  cotton,  without  special  instruc- 
tions to  the  contrary,  to  sell  on  a  credit  of  from  four  to  six 
months.  By  an  account  current  produced  by  the  plaintifi^ 
it  appeared,  that  the  proceeds  of  the  shipment  above- 
spoken  of,  amounted  to  two  hundred  and  sixty  dollars  and 
eighty-two  cents,  after  deducting  charges,  which  included 
a  commission  on  the  sale  of  the  cotton,  and  that  the  defen- 
dant was  credited  with  that  amount.  It  appeared  further 
from  the  account,  that  the  plaintiff  furnished  the  defendant 
with  other  articles,  until  the  30th  September,  1828,  when 
the  balance  due  the  plaintiff  was  one  hundred  and  sixty- 
nine  dollars  and  fifty-three  cents,  which  was  increased  to 
the  sum  of  two  hundred  and  sixty-seven  dollars  and  eleven 
cents  by  recharging  the  defendant  with  the  proceeds  of 
the  cotton,  upon  the  ground  that  Crook,  to  whom  it  had 
been  sold,  had  failed.  The  defendant  produced  a  letter 
which  he  had  received  from  the  plaintiff,  dated  September, 
30th,  1828,  inclosing  the  account  above-mentioned,  and 
stating,  ''  I  have  charged  you  with  the  amount  of  cotton 
sold  to  Mr.  Crook ;  he  has  stopped  payment,  but  the 
creditors  have  attached  about  fourteen  thousand  dollars 
worth  of  cotton  duck,  and  they  think  they  will  get  paid. 
When  I  receive  it  I  will  credit  you."  It  further  appeared 
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that  on  the  2d  of  May,  1829,  they  were  not  paid,  and  that  Deceiiber, 

Crook  and  Jacobson  had  both  failed.    The  note  of  Jacob- — 

son  given  for  the  cotton  as  above  stated,  was  not  produced  Stmington 
on  the  trial,  nor  tendered  to  the  defendant.  M*Lin. 

The  defendant  contended  1st.  That  the  plaintiff  ought, 
in  obedience  to  the  instructions  given  by  the  defendant,  to 
have  sold  for  cash ;  and  that  the  plaintiff  did  not  use  due 
diligence  in  effecting  the  sale.  2d.  That  the  sale  to  Crook 
for  Jacobson's  note  was  contrary  to  mercantile  usage,  and 
was  not  warranted  by  the  usage  of  the  place,  and  there- 
fore made  the  plaintiff  liable  to  the  defendant.  3d.  That 
by  taking  the  note  of  Jacobson,  including  the  amount  due 
both  plaintiff  and  defendant>  thereby  combining  the  two 
demands  in  one  note,  the  plaintiff  became  liable  to  the 
defendant  for  the  amount  of  the  cotton.  4thly.  That  to 
entitle  the  plaintiff  to  recover  in  this  action,  he  should 
have  produced  on  the  trial  the  note  of  Jacobson,  and  have 
surrendered  it,  or  so  much  thereof,  as  the  cotton  sold  for, 
to  the  defendant.  Sthly.  That  the  sale  of  the  cotton, 
under  the  circumstances  above-mentioned,  and  the  taking 
of  Jacobson's  note,  was  an  extinguishment  or  payment 
pro  tanto  of  the  debt  due  from  the  defendant. 

His  Honor  charged  the  jury  upon  the  first  point,  that  it 
was  for  them  to  say,  whether  the  plaintiff  was  instructed 
to  sell  for  cash ;  and  whether  he  used  due  diligence  in 
effecting  the  sale ;  and  that  if  he  had  violated  his  instruc- 
tions in  either  of  those  particulars,  the  defendant  ought  to 
be  allowed  the  value  of  his  cotton :  upon  the  second,  that, 
if  they  gathered  from  the  testimony,  that,  in  the  negotia- 
tion between  the  plaintiff  and  Crook,  Jacobson  agreed  to 
give  his  note  for  the  purchase  of  the  cotton,  the  transaction 
was  not  such  as  to  render  the  plaintiff  liable  for  the  loss; 
but  that  if  Jacobson's  note  was  afloat,  and  Crook  gave  it 
to  the  plaintiff  for  the  cotton,  then  the  transaction  was  of 
such  a  nature  as  to  render  the  plaintiff  liable  for  the 
amount  of  the  cotton :  upon  the  third  point,  that  the  law 
was  in  favour  of  the  plaintiff:  and  upon  the  fourth,  that  it 
was  not  necessary  in  this  action,  for  the  plaintiff  to  produce 
on  the  trial  the  note  of  Jacobson,  or  to  surrender  it,  or  so 
much  thereof  as  the  cotton  sold  for  to  the  defendant,  until 
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^'laas**'  '^  ^^  demanded  by  the  defendant,  and  the  amount  of  the 

'■ —  commissions  due  to  the  plaintiff  tendered  to  him  by  the 

Syminqton  defendant.  Upon  the  last  point,  his  Honor  was  of  opinion, 
M«liiK.  that  the  taking  of  Jacobson's  note  under  the  circumstances 
mentioned,  did  not  operate  as  an  extinguishment,  or  pay- 
ment/>ro  tanto  of  the  plaintiff's  demand  against  the  defen- 
dant. Under  these  instructions,  the  jury  returned  a 
verdict  for  the  whole  amount  of  the  plaintiff's  claim ;  and 
the  defendant  appealed. 

W.  C.  Stanly,  for  the  defendant,  contended :  That  by 
the  early  law,  factors  were  bound  to  sell  for  cash,  and  for 
cash  only,  and  this  rule  was  altered  for  the  convenience  of 
commerce.  Yet  if  a  sale  be  made  upon  a  credit,  at  the 
end  of  the  credit,  cash  only  can  be  received.  And  the 
factor  must  sell  upon  the  credit  of  the  vendee  only,  because 
the  principal  may  apply  to  the  vendee,  and  direct  him  not 
to  pay  to  the  factor.     1  Livermore  on  Agency,  125-129. 

2.  Whenever  the  factor  does  any  thing  which  prevents 
the  principal  from  resorting  to  the  vendee,  the  factor  him- 
self becomes  responsible  to  the  principal.  Floyd  v.  Day, 
3  Mass.  Rep.  405. 

Where  a  sale  is  made,  if  the  vendor  receives  the  note  of 
the  vendee  on  another  person,  it  is  a  payment  and  satis- 
faction, and  discharges  the  vendee,  and  consequently  the 
factor,  who  made  the  sale,  is  liable  to  his  principal.  Whit" 
beck  V.  Van  Ness,  11  John.  Rep.  409.  Breed  v.  Cook,  15 
John.  Rep.  241. 

3.  If  Jacobson's  note  was  taken  for  Crook's  debt  to  the 
plaintiff,  as  well  as  for  the  cotton,  the  plaintiff  became 
responsible  to  the  defendant,  on  account  of  the  blending 
the  demands.  Jackson  v.  Baker,  6  Cowen,  183.  5  Term 
Rep.  513-518.   3  Cranch,  Rep.  314.    4  Esp.  Rep.  159. 

4.  The  note  of  Jacobson  ought  to  have  been  produced 
and  tendered  to  the  defendant. 

5.  The  instructions  given  to  the  plaintiff  by  the  defen- 
dant, should  not  have  been  left  to  the  jury  to  ascertain 
their  meaning.  Selling  for  the  best  price,  means  selling 
for  the  best  cash  price,  and  the  jury  should  have  been  so 
charged. 
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Badger^  for  the  plaintiff,  argued :  That  wherever  the  Bicimber, 

factor  has  extinguished  the  demand  against  the  vendee,  he 

becomes  responsible  to  his  principal ;  but  that  the  taking    ^^^'^'^ 
a  negotiable  security  was  no  extinguishment,  unless  so    M*Lin. 
expressed  by  the  parties.    In  this  case  the  debt  continued 
against  Crook,  and  the  principal  might  at  any  time  have 
resorted  to  him.     Groodenow  v.  Tyler,  7  Mass.  Rep.  35. 
Corlies  v.  Cumming,  6  Cowen's  Rep.  181. 

RuFFiN,  Chief  Justice. — The  complaint  of  the  defend- 
ant's counsel,  that  his  Honor  left  the  nature  of  the  instruc- 
tions given  to  the  plaintiff  to  be  determined  by  the  jury, 
is  probably  well  founded.    On  a  similar  question  Lord 
Mansfield  observed,  in  Macbeath  v.  Haldimand,  1  Term 
Rep.  172,  that  there  was  no  evidence  proper  for  the  jury ; 
for  as  it  consisted  of  written  documents  and  letters  not 
denied,  the  import  of  them  was  matter  of  law.    But  the  A  general 
ernwr  did  the  defendant  no  harm ;  for,  upon  looking  into  ^^  ^  * 
the  letter  of  advice,  we  think  the  defendant  was  not  8ei],iiii. 
instructed  to  sell  for  cash.    A  factor  may  sell  on  a  cus-  ^^^^^^0 
tomary  credit,  without  directions  to  the  contrary,  or  if  bo  in  the 
left  to  his  own  discretion.  A  general  power  to  sell  implies  ^t  the 
a  power  to  do  so  in  the  usual  way  at  the  place  where  the  P^f^    . 
sale  is  to  be  made.  Willes  Rep.  ^)7.    3  Bos.  &  Pul.  489.  sale  is  to  be 
Theonly  specialinstructionhere  wasasto the  timeof selling.  "^^^ 
The  direction  to  "  sell  for  the  best  price"  means  no  more  to-seU  ^ 
than  the  law  enjoins  if  the  consignor  had  been  silent.    It  the  bait 
is  still  to  be  inquired,  whether  the  best  credit  price  or  the  means  no 
best  cash  price  was  intended ;  and  as  the  letter  left  that  JJ^'^j^J^ 
open,  it  must  depend  on  the  judgment  of  the  factor  honestly  enimns 
exercised,  and  the  usage  of  the  trade.    Upon  the  other  ^i^p^^g 
question,  of  diligence,  the  Court  is  likewise  of  opinion  for  silent 
the  plaintiff,  upon  the  evidence  given,  and  without  any  as  ^^'^ 
to  the  state  of  the  market,  or  whether  the  article  was  in  immediate- 
demand,  rising  or  declining  in  price.    The  factor  must  ^^^ted  V 
have  some  time  to  look  out  a  purchaser ;  and  a  delay  of  J^^*^^ 
fifteen  days  after  the  arrival  of  the  vessel,  without  more,  wheienothl 
does  not  prove  such  negligence  as  will  make  the  goods  ^^^^ 
the  factor's  own,  nor  authorise  it  to  be  inferred.  state  of  the 

It  is  possible  the  Court  may  mistake  some  of  the  facts,  ro"^«*- 
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^"^^  which  are  deemed  material  to  the  other  parts  of  the  case, 

r as  they  are  not  stated  with  perfect  distinctness.  It  is  most 

0.  satisfactory  to  decide  questions  raised  by  the  parties,  when 
M*LiN.  ^jjgy  j^^  gg^jj  ^Q  grow  out  of  the  real  facts  of  the  contro- 
versy, rather  than  out  of  those  put  hypothetically ;  and 
this  even  when  the  necessity  for  the  hypothesis  arises  from 
the  fault  of  one  of  the  parties,  against  whom,  for  that 
reason,  the  facts  are  to  be  taken  most  strongly. 

It  appears  in  the  case  before  us,  that  the  defendant, 
residing  in  Newbern,  was  indebted  to  the  plaintiff,  residing 
in  Baltimore,  in  the  sum  of  two  hundred  and  seventv-one 
dollars  and  ten  cents ;  and  being  called  on  by  an  agent,  in 
May,  1828,  promised  to  make  payment  in  cotton,  or  the 
proceeds  thereof,  which  he  was  then  shipping  to  Baltimore. 
The  shipment  was  accordingly  made,  and  disposed  of  for 
two  hundred  and  sixty  dollars  and  eighty-two  cents,  after 
deducting  charges,  which  included  a  commission  on  the 
cotton,  of  which  the  proceeds  amounted  to  ninety-seven 
dollars  and  fifty-eight  cents,  at  four  months  from  the  5th 
of  June.  The  plaintiff  filled  other  invoices  for  the  defen- 
dant up  to  the  30th  September,  1828 ;  and  the  balance 
upon  all  the  transactions  up  to  that  day,  was  one  hundred 
and  sixty-nine  dollars  and  fifty-three  cents  due  to  the 
plaintiff,  which  was  increased  to  the  sum  of  two  hundred 
and  sixty-seven  dollars  and  eleven  cents,  by  recharging  to 
the  defendant  the  sum  of  ninety-seven  dollars  and  fifty- 
eight  cents,  upon  the  ground  that  Crook,  to  whom  the 
cotton  had  been  sold,  had  failed.  To  support  that  charge, 
it  was  absolutely  necessary  for  the  plaintiff  to  show,  that 
he  realised  nothing  from  the  sale,  and  that  he  had  been 
guilty  of  no  laches  in  selling  to.a  person  of  doubtful  respon- 
sibility. This  the  plaintiff  attempted  to  do,  by  evidence 
that  he  took  in  settlement  for  the  price  of  the  cotton,  the 
note  of  another  person,  then  in  good  credit,  who  had  since 
become  insolvent.  It  was  not  explicitly  proved,  when 
Jacobson  gave  his  note,  nor  to  whom  it  was  made  payable, 
nor  why  he  gave  a  note  for  the  debt  of  Crook.  But  it 
appeared  ii)  evidence,  that  the  note  was  given  for  the 
price  of  the  cotton,  and  also  of  other  articles  of  the  plain- 
tiff's own,  sold  at  the  same  time  to  Crook ;  and  that  on 
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the  30th  of  September  the  plaintiff  transmitted  his  account 


1835 

of  sales,  and  his  account  current,  to  the  defendant ;  and 


mentioned  in  the  accompanying  letter,  that  Crook  had  Stiiinotom 
failed,  and  therefore  he  had  charged  the  defendant  vfiih    wha. 
the  ninety-seven  dollars  and  fifty-eight  cents,  but  that  his 
creditors  were  proceeding  against  his  effects,  and  expected 
to  get  something  from  them ;  for  which,  when  received,  he 
would  give  the  defendant  credit. 

Upon  this  case,  the  defendant  moved  the  Court,  under 
various  modifications,  to  instruct  the  jury,  that  the  plaintiff 
was  liable,  and  ought  to  give  the  defendant  credit  for  the 
value  of  the  cotton.  The  Court  refused  the  instruction,  in 
any  of  the  forms  prayed ;  and  gave  an  instruction,  that  if 
the  note  of  Jacobson  was  afloat,  and  Crook  gave  it  to  the 
plaintiff  for  the  cotton,  the  plaintiff  was  thus  liable;  but 
that  if,  in  the  negotiation  between  the  plaintiff  and  Crook, 
Jacobson  agreed  to  give  his  note,  then  the  plaintiff  was 
not  liable,  but  the  defendant  must  bear  the  loss. 
With  the  first  part  of  the  instruction,  as  a  distinct  propo- 
sition, the  Court  has  nothing  to  do,  in  the  present  state 
of  the  case.  The  cause  depends  upon  the  correctness  of 
the  latter  part. 

Upon  that,  the  first  inquiry  is,  how  the  facts  are  to  be 
understood.  It  has  been  contended  for  the  plaintiff,  that 
Crook  remained  liable  upon  his  contract  of  purchase; 
because  the  note  of  Jacobson,  if  payable  to  the  plaintiff, 
did  not  extinguish  it,  unless  it  was  agreed  that  it  should 
be  received  in  payment ;  and  also,  that  it  does  not  appear 
that  it  was  payable  to  the  plaintiff,  and  may  have  been 
made  at  the  time  to  Crook,  and  by  him  immediately 
endorsed.  From  the  terms  of  the  instructions  prayed  and 
given,  it  is  apparent  that  the  note  was  not  produced  on 
the  trial,  as  it  ought  to  have  been,  by  the  plaintiff.  Not 
that  it  was  necessary,  in  the  point  of  view  taken  in  one 
of  the  defendant's  exceptions,  in  order  to  give  the  plaintiff 
his  action  by  a  tender  of  it ;  for  if  it  had  been  destroyed, 
the  plaintiff  might  be  entitled  to  recover,  if  his  case  had 
otherwise  been  suflicient.  But  evidence  of  it  was  requisite 
as  a  part  of  the  transaction  of  sale ;  and  the  note  itself 
was  the  proper  evidence  of  its  contents,  and  we  do  not 

VOL.  n.  39 
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Dbccmbkr,  perceive  how  any  evidence  respecting  it  was  received  in 
its  absence.     No  objection  was  made,  nor  can  now  be 


STMiNaTON  taken,  as  to  the  competency  of  that  evidence.    Yet,  as  the 

M*LiN.     plaintiflfhad  the  custody  of  it,  every  fair  presumption  that 

Where  it     can  arise  from  withholding  it,  is  to  be  made  against  him, 

from^the      oS  to  thosc  parts  of  the  contents  which  do  not  appear  from 

case  stated,  the  evidence  given.    Hence  the  responsibility  of  Crook 

that  a  note  ,  .       i  /.  i  i  i 

was  in  the  upon  the  note  Itself,  by  endorsement  or  guaranty,  or  that 
possession  jj  ^^s  payable  to  Crook,  is  inadmissible.  The  plaintiff 
tiff,  and       gave  no  evidence  of  it,  and  the  fact  is  within  his  know- 

pi^Qced  '^^o^'  ^^^  ^^^  evidence  in  his  power.  By  the  terms  of  the 
on  the  trial,  instruction,  the  note  was  given  on  the  sale,  and  was  made 
preaump^  under  a  stipulation  of  the  contract ;  and,  as  it  was  not 
tion  that     payable  to  Crook,  must  have  been  payable  directly  to  the 

can  arisie       *     *  i     ^  ^     » 

from  with-  plaintiff.    We  cannot  tell  what  was  the  pre-existent  con- 

^*toh^ ^^   sideration  for  it,  as  between  Crook  and   Jacobson ;  but 

made  the  note  itself  was  not  pre-existent,  but  was  made  to  the 

hun"^*  to   Pl^'"*^ff  ^'^^  ^^®  value  of  the  cotton,  in  consideration,  as 

those  parts  WO  must  suppose,  of  a  debt  which  Jacobson  owed  Crook. 

tente  tha"'       Upon  that  state  of  facts,  this  Court  does  not  concur  in 

do  not  ap-    the  instructions  given  in  the  Superior  Court. 

5^eevi°™        ^^  ^^^  of  opinion  that  Crook,  the  purchaser,  was  not 

dence  giv-    liable  for  the  price  of  the  cotton,  but  had  paid  it.     If 

Jacobson's  note  had  been  payable  to  him,  and  he  refused 

to  endorse  it,  and  it  was  taken  without  his  endorsement,  it 

would  be  presumed  to  have  been  accepted  in  payment, 

there  being  no  fraud.     Whitbeck  v.  Van  Ness,  11  John. 

Rep.  409.    Breed  v.  Cook,  15  John.  Rep.  241.  But  when» 

by  agreement  between  the  three,  it  was  made  to  the 

plaintiff,  it  must  be  taken  to  have  been  in  lieu  of  Crook's 

responsibility,  and  as  a  payment,  without  any  express 

declaration  to  that  effect.    Such  a  transaction  speaks  for 

If  in  the     i^self.  Even  in  the  case  of  a  previous  debt,  if  the  creditor, 

case  ofa      by  agreement  with  the  debtor,  accept  the  note  of  a  third 

debt,  the      person  payable  to  himself,  it  is  presumed  to  be  in  satisfac- 

creditor,  by  tion,  and  extinguishes  the  original  consideration,  and  may 

with  the      be  pleaded  in  bar,  or  given  in  evidence  under  the  general 

accent  the    '^®"^'  ^^^^  more,  when  the  seller  agrees  with  the  vendee,  at 

note  of  a     the  time  of  the  sale,  to  take,  and  he  does  then  take,  for  the 

^^pTyi    V™^'  ^^^  "^^®  of  such  third  person.  Tadock  v.  Harris,  3  T. 
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Rep.  180.     Whiibeck  v.   Van  JVess,  11  John.  Rep.  409.  ^^^"^ 

Wiseman  v.  Lyman,  7  Mass.  Rep.  286.    Booth  v.  Smith,  '. — 

3  Wend.  Rep.  66.    If  one  buy  a  horse^  and  get  his  debtor    ^"'^™'' 
to  give  his  note  to  the  seller,  who  accepts  the  maker  as  his    M*Lw. 
debtor, — there  being  do  deceit — no  reason  can  be  given  geff  itia™' 
why  the  vendor  should  be  allowed  to  renounce  the  special  preaamed 
contract,  and  recur  to  an  original  implied  one  for  the  price  satisfac- 
There  is  no  room  for  implication;  for  the  sale  by  one,  and  tionandex- 

I  1  I    i_      tinguishcs 

the  purchase  by  another,  with  the  payment  to  be  made  by  the  original 
a  third,  are  but  parts  of  one  entire  contract,  to  which  all  2J,^*^y^ij 
those  persons  were  parties,  and  in  which  the  seller,  by  more,  when 
accepting  the  note  without  the  vendee's  guaranty,  assumes  agrws^' 
the  risk.  Now,  we  think  the  plaintiff  had  no  right  to  with  the 
discharge  Crook,  nor  in  any  manner  to  defeat  the  defen-  the  time  of 
dant's  action  against  him.  ^^?*®5 

.  ®  and  he  does 

It  IS  a  general  principle,  that  a  sale  by  an  agent  creates  then  take, 

a  contract  between  the  purchaser  and  the  principal.   It  is  ^'j^^jij^ 

true  the  factor  need  not  disclose  his  principal,  and  if  he  note  of 

does  not  he  may  sue  in  his  own  name,  and  the  purchaser  Lrgon. 

may  also  set  off  a  debt  of  the  factor.    But  the  principal 

has  the  right  to  sue  in  his  own  name,  or  to  'receive  the 

money.  Golden  v.  Levy,  1  Car.  Law  Repos.  528.   Deebee 

V.  Robert,  12  Wend.  Rep.  417.  And  when  the  principal  has 

demanded  payment  from  the  purchaser,  and  takes  steps  to 

recover  the  debt,  the  factor  ceases  to  be  the  creditor,  and 

cannot  subsequently  receive  the    money,  nor   bring  his 

action.    Cowp.  255.    4  Camp.  N.  P.  Rep.  195.    This 

right  of  the  principal  raises  a  correspondent  duty  in  the 

factor  not  to  do  an  act,  whereby  the  direct  remedy  of  the 

former  against  the  purchaser  will  be  lost,  and  his  debt 

extinguished.     He  cannot  honestly  deprive  the  owner  of 

the  property  of  his  claim  against  him  who  bought  it.     He 

ought  not  to  desire  to  confine  him  to  a  remedy  to  be  had 

through  the  factor  alone,  or  upon  a  security  under  his 

exclusive  control ;  and  the  rules  of  mercantile  law  ought 

mainly  to  aim  at  subserving    good    faith,    by  visiting 

responsibility  upon  acts  tending  to  bad  faith.  Upon  sound 

principle,  it  would  therefore  seem,  that  a  factor  ought  to 

be  personally  liable  for  taking  from  a  purchaser  a  security 

to  himself,  which   extinguished    the  contract  with   the 
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Dbcdibb,  owner,  constituted  by  the  sale.    No  case  in  this  state,  nor 
in  the  English  Courts,  has  been  cited  to  the  contrary.  But 


Symington  qqc  from  a  most  respectable  Court,  in  a  sister  state,  has 
M'LiN.  been  adduced  at  the  bar,  Croodenow  y.  Tyler,  7  Mass.  Rep. 
35,  in  which  it  was  held,  that  a  factor  does  not  make  the 
debt  his  own,  by  taking  a  note  payable  to  himself,  unless 
he  refuse  to  deliver  it  to  the  principal  on  demand,  or 
negotiate  it,  or  otherwise  appropriate  it  to  his  own  use — 
it  being  proved  to  be  the  usage  in  Boston,  for  factors  to 
sell  on  credit,  and  take  notes  in  that  form.  It  was  there 
admitted,  that,  by  the  law  of  Massachusetts,  a  simple 
contract  is  merged  in  a  negotiable  note.  If  that  be  so,  the 
decision,  as  a  general  proposition  of  law,  does  not  seem  to 
be  reconcileable  with  the  acknowledged  rights  of  the 
principal,  as  it  puts  it  in  the  power  of  the  agent  to  disable 
him  from  prosecuting  any  direct  remedy  on  them  against 
the  purchaser.  Upon  that  ground,  the  Court  was  divided 
in  opinion.  The  Judge  who  tried  the  cause,  thought  the 
factor  liable,  and  that  the  most  settled  usage  at  Boston, 
could  not  change  the  law.  Judge  Sew  all  puts  his  opinion 
upon  the  usage  alone ;  and  the  other  members  of  the  Court 
proceed  upon  the  usage,  together  with  the  convenience  of 
having  a  written  evidence  of  the  debt,  which  should  be  in 
trust  for  the  principal,  and  might  be  obtained  by  him  on 
demand.  If,  in  the  case  before  us,  the  note  had  been  given 
by  Crook,  the  decision  in  Goodenow  v.  Tyler  would  not  be 
directly  in  point,  because  there  is  no  evidence  of  the  usage 
in  Baltimore.  But  we  do  not  deem  it  material  to  discuss 
the  effect  of  that  distinction,  nor  to  contest  positively  the 
decision  itself.  The  present  case  is  essentially  different  in 
several  respects.  Here  the  note  was  not  given  by  the 
purchaser,  but  by  a  third  person ;  and,  in  the  next  place,  a 
distinct  demand  of  the  plaintiff  was  blended  in  it  with  that 
of  the  defendant.  In  our  opinion,  those  circumstances 
make  the  plaintiff  chargeable  to  the  defendant— if  each  of 
them  does  not.  To  repel  the  force  of  the  latter  circum* 
stance,  the  case  of  Carliesr.  Cumming,6  Cowen,  181,  has 
been  relied  on,  in  which  it  was  held,  that  a  factor  does  not 
make  himself  liable  by  taking  the  purchaser's  note  to  him- 
self; nor  by  taking  it  for  the  whole  price  of  several  parcels 
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of  goods  belonging  to  several  principals;  nor  by  giving  up  DsoKiim, 
that  note,  and  taking  those  of  a  third  person,  payable  ' 

earlier,  and  endorsed  by  the  original  purchaser.  In  New  S^^jJ***™" 
York,  a  promissory  note  does  not  extinguish  the  original  M'Lur. 
contract  of  sale,  unless  it  be  so  agreed,  either  expressly, 
or  as  inferred  from  circumstances.  It  is  upon  that  prin- 
ciple the  judgment  is  founded ;  and  it  was  said,  the  remedy 
of  the  respective  principals  against  the  purchaser,  remained 
the  same  after  the  note  was  taken,  as  it  was  before.  It 
might  be  difficult  to  reconcile  that  deduction  with  those 
decisions,  in  the  same  state,  which  make  the  production  of 
a  negotiable  instrument,  indispensable  on  the  trial  of  the 
action  on  the  original  contract,  in  order  that  it  may  be 
delivered  up.  Hughes  v.  Wheder^  8  Cowen,  77.  If  the 
rule  be  correct,  when  the  note  is  for  a  single  demand,  it 
may  yet,  for  that  reason,  be  inapplicable  to  one  for  two  or 
more  demands ;  for  in  the  latter  case,  the  factor  cannot 
rightfully  deliver  the  joint  evidence  of  both  debts,  to  one 
of  the  several  creditors,  with  authority  to  him  to  cancel  it. 
But  from  that  deduction,  in  Corlies  v.  Cumming,  there  is 
now  no  occasion  to  dissent ;  for,  whether  correct  or  not, 
the  right  of  the  principal  to  an  immediate  action  in  his 
own  name,  against  the  purchaser,  is  expressly  recognised, 
notwithstanding  the  note  for  the  benefit  of  two.  But  that 
cannot  be  here ;  for  Crook,  who  was  the  purchaser,  was 
entirely  discharged.  The  plaintiff  not  only  left  in  the 
defendant  no  cause  of  action  against  the  purchaser,  but 
disabled  himself  from  helping  him  to  one.  Nor  could  the 
defendant  sue  Jacobson.  There  was  no  contract,  nor 
privity  between  them.  Jacobson  was  not  the  purchaser ; 
the  case  states  expressly  that  Crook  was.  Jacobson  was 
liable  solely  on  his  note,  and  not  on  the  consideration  of  it ; 
which  did  not  enure  to  his  benefit,  but  to  that  of  Crook. 
It  is  said,  however,  that  by  applying  to  the  plaintiff,  the 
defendant  could  have  obtained  Jacobson's  note,  which 
would  have  been  equally  beneficial  to  him;  and  this  seems 
to  have  been  the  idea  of  his  Honor,  upon  the  reasoning  in 
Ooodenow  v.  Tyler.  It  would  seem  to  us,  that  the  right  of 
the  principal,  is,  at  his  own  pleasure,  to  revoke  the  autho- 
rity, and  arrest  the  action  of  his  factor,  and  to  become  his 


302  IN  THE  SUPREME  COURT 

PiccMBn,  own  receiver ;  and  that'the  factor  incurs  immediate  respon- 
sibility  by  placing  the  business  in  such  a  posture,  as  gives 
Symington  ^^  himself  the  control.  It  is  an  attempt  to  shift  the  power 
M*Lm.  to  the  wrong  hand,  and  to  bring  the  principal  into  subjec- 
tion ;  which  ought  to  make  the  wrong-doer  answerable  for 
the  debt.  But  how  could  the  defendant  apply  for  this  note! 
He  did  not  know  of  its  existence.  The  plaintiff  did  not 
report  Jacobson  as  the  purchaser,  nor  his  note  as  a  secu- 
rity ;  and  in  the  state  of  the  defendant's  information,  he 
could  not  imagine  that  there  was  any  thing  to  oppose  his 
general  right  to  look  to  Crook,  or  that  he  had  to  ask  from 
the  plaintiff  the  transfer  of  any  note,  much  less  that  of  a 
mere  stranger  to  him. 

But  from  other  facts  of  the  case,  we  think  it  cannot  be 
supposed,  that  if  the  defendant  had,  at  any  time  before 
Jacobson's  failure,  applied  for  the  note,  it  would  have  been 
assigned  to  him.    This  conclusion  is  drawn  from  the  cir- 
cumstances, that  a  part  of  the  sum  secured  in  it,  was  for  a 
debt  due  from  Crook  to  the  plaintiff,  and  the  other  part  was 
not  sufficient  to  cover  the  balance  in  account  due  to  him, 
from  the  defendant  himself.    In  each  of  these  respects,  the 
case  differs  from  both  of  those  cited  for  the  plaintiff.     This 
part  of  the  transaction  is  open  to  the  general  objection  of  its 
tendency  to  impair  the  faith  of  distant  correspondents  in 
mercantile  integrity,  and  to  tarnish  the  character  for  fair 
and  honourable  dealing  which  distinguishes  our  merchants 
as  a  class.    On  the  strength  of  that  faith  and  character, 
men  now  entrust  to  each  other,  adventures  for  immense 
amounts,  with  a  sense  of  perfect  security,  that  the  sales 
will  be  honestly  made,  with  reference  to  the  interest  of 
the  owner  only,  and  without  any  other  advantage  to  the 
agent  than  a  just  compensation  for  that  service;  and  will 
be  truly  reported,  and  truly  accounted  for.    It  is  going 
very  far,  for  a  factor  to  sell  in  a  lump  the  goods  of  different 
principals,  and  to  take  one  security  in  his  own  name  for 
the  prices.    But  it  is  much  more  suspicious  and  dangerous 
for  him  to  sell  a  parcel  of  his  own  goods,  at  the  same  time 
with  his  principal's,  and  to  take  one  note  for  the  whole. 
The  owner  generally  resides  at  a  remote  place,  and  is 
unable  to  make  inquiries  personally,  but  is  nearly  restricted 
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to  the  factor  himself  as  the  source  of  the  knowledge  of  his  Decembdi, 
transactions ;  and  it  is  easy  to  disguise  the  truth,  and  to 


deceive  the  principal,  even  when  every  thing  is  not  exactly  Symingtow 
fair.  Whatever  tends  to  unfairness,  ought,  therefore,  when  M'Lin. 
discovered,  to  be  reprobated.  Factors  owe  it  to  their  own 
interest  and  standing,  to  keep  the  transactions  for  others, 
distinct  from  those  on  their  own  account.  If  they  mix 
them,  it  is  impossible  to  escape  suspicion ;  and  quite  a 
slight  one  is  fatal  to  their  business,  and  highly  prejudicial 
to  trade  generally.  When  one  bargain  is  made  for  the  two 
parcels,  there  is  a  temptation  and  an  opportunity,  without 
great  hazard  of  detection,  ^to  make  that  for  the  one,  depen- 
dent upon  the  other ;  and  the  factor  may  be  able  to  get  a 
great  deal  more  for  his  own,  by  taking  a  little  less  than  the 
market  price  for  the  larger  one  of  his  principal.  If  this 
step  were  tolerated,  the  next  would  be  to  sell  the  goods  of 
the  principal,  if  the  purchaser  would  liquidate  a  disputed 
account  with  the  factor,  or  include  in  a  security  a  doubtful 
demand.  Courts  ought  not  to  countenance  a  mode  of 
dealing,  which  leads  to  such  consequences.  But  where 
one  security  is  taken  for  the  whole  in  the  name  of  the  fac- 
tor, it  seems  clear  to  us  that  he  takes  it  as  his  own.  It  is 
not  exclusively  in  trust,  or  for  the  sole  benefit  of  the  prin- 
cipal, but  in  part  for  himself— and  that  appropriates  it. 
In  Croodenow  v.  Tyler^  it  was  admitted  by  the  majority  of 
the  Court,  that  if  the  factor  appropriate  to  himself  a  note 
payable  to  him,  he  makes  himself  the  debtor ;  and  negotiat- 
ing the  note,  or  refusing  to  deliver  it  on  demand,  are  put  as 
instances  of  such  appropriation.  Another  example  must, 
we  think,  consist  in  taking  a  note,  not  wholly  in  trust  for 
an  employer  or  employers,  but  partly  for  himself.  When 
taken  altogether  for  another  or  others,  it  is  presumed  that 
he  holds  it  for  him,  or  those,  who  are  entitled  to  the  money, 
and  will  transfer  it  when  requested ;  and  therefore  he  was 
held  not  to  be  liable  before  request  and  refusal.  After 
Jacobson  became  insolvent,  the  plaintiifmight  very  willingly 
have  handed  over  his  note.  But  that  does  not  determine 
the  true  question  in  the  case,  which  is,  did  he  intend,  when 
he  took  it,  to  keep  it  as  his  own ;  or  did  he  intend  to  trans- 
fer it,  if  asked  ?  It  must  be  seen  in  such  a  case,  that  he  did 
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Dtcntan,  not  mean  to  transfer  it,  at  least  not  absolutely,  and  not 
L«  unless  the  defendant  would  advance  in  cash,  or  render 


Stmington  himself  responsible  for  the  part  belonging  to  the  factor. 
M*Liir.    That  condition  he  had  no  right  to  impose,  nor  to  expect 
the  defendant  to  comply  with.    But  without  a  compliance, 
it  is  not  to  be  supposed  the  plaintiff  would  have  parted 
with  the  security,  or  even  intended  to  do  so.    That  is  an 
appropriation.    It  is  a  strong  presumption  of  reason,  that 
the  note  was  made  payable  to  himself,  because  he  had  ao 
interest  in  it;  and  therefore  that  he  intended  to  keep  it. 
It  is  tantamount  to  a  refusal  upon  demand ;  for  if  demand* 
ed,  it  would  not  have  been  delivered.    Hence,  in  Jackson 
V.  Baker,  reported  in  a  note  to  6  Cowen's  Rep.  183,  it  was 
held,  that  mixing  a  debt  to  the  principal,  with  one  to  the 
factor  in  the  same    bond,    gave  the   former  immediate 
recourse  against  the  latter,  unless  he  offered  to  assign  the 
bond.    And  in  Floyd  v.  Day,  3  Mass.  Rep.  405,  it  was 
ruled,  that  if  an  agent  to  collect  a  debt,  include  it  in  a 
bond  to  himself  for  a  debt  of  ^  his  own,  his  principal  could 
not  bring  trover  for  the  first  security,  or  the  last,  but  might 
recover  in  assumpsit,  as  if  the  debt  had  been  paid  to  the 
agent.  The  presumption  spoken  of,  is  almost  certainly  true 
in  fact,  in  this  case.    The  defendant  was  indebted  to  the 
plaintiff,  and  made  the  shipment  to  him  to  pay  himself. 
He  therefore  knew  the  destination  of  the  proceeds ;  and, 
although  he  was  not,  even  after  receiving  it,  confined  to 
the  consignment  as  a  fund  for  his  satisfaction  pro  tanto, 
yet  the  selling  of  the  deposit,  and  taking  a  note  for  that 
debt,  and  another  due  to  himself,  afibrds  almost  as  high  evi- 
dence as  could  be  given,  that  the  plaintiff  meant  to  change 
his  debtors,  and  keep  the  note  to  himself;  which  is  rendered 
conclusive,  when  we  find  that  he  passed  the  proceeds  of  the 
cotton  to  the  credit  of  the  defendant  in  account,  and,  of 
course,  charged  on  his  books  the  maker  of  the  note  as  a 
general  debtor  to  himself  for  the  whole  sum  due  on  it. 
We  should  think,  therefore,  that  the  judgment  ought  to  be 
reversed,  were  there  nothing  more  in  the  case. 

But  there  are  other  circumstances  in  the  accounts  and 
correspondence,  of  concealment  and  misrepresentation, 
much  to  the  discredit  of  the  plaintiff;  which  are  warnings 
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of  the  danger  of  allowing  the  first  false  step  of  a  person,  ^^^"?^?*' 

who  undertakes  to  act  for  another,  intermingling  his  own '- — 

interests,  in  a  bargain,  with  those  of  his  correspondent.  It  «. 
is  the  duty  of  a  factor  to  be  early  in  his  intelligence,  and  M^Lw. 
distinct  in  his  accounts,  and  above  all,  explicitly  to  state  in 
them,  every  material  fact,  so  that  the  principal  may  know 
the  real  state  of  his  affairs.  It  has  been  before  mentioned, 
that  the  plaintiff  did  not  show  any  advice,  at  the  time  that 
he  held  Jacobson's  note  as  a  security  for  the  cotton.  More 
than  that,  on  the  30th  of  September,  1828,  six  days  before 
the  note  fell  due,  he  recharged  the  ninety*seven  dollars 
and  fifty-eight  cents,  to  the  defendant,  upon  the  ground 
that  Crook  had  become  insolvent;  and  advised  him  of 
it,  as  if  he  had  before  reported  him  to  be  the  purchaser, 
and  as  if  he  had  become  so  upon  his  personal  credit 
only.  This  was  false  in  two  particulars.  Crook  was 
not,  and  never  had  been  the  debtor,  and  therefore  the 
debt  was  not  lost  by  his  bankruptcy ;  and  the  pretence  to 
the  contrary,  denotes  a  consciousness  that  the  dealings 
of  the  plaintiff  were  in  violation  of  both  law  and  usage. 
Again,  it  was  false  in  withholding  advice  of  Jacobson's ' 
responsibility,  and  raising  a  delusive  expectation  of  getting 
payment  by  attaching  Crook's  effects.  Why  was  Jacob- 
son's  note  kept  out  of  sight  ?  Obviously  in  the  expectation 
that  the  defendant  knew  nothing  of  him,  and  would  never 
discover  his  liability,  but  rest  contented  under  the  loss  by 
Crook's  failure ;  and  in  that  event,  the  plaintiff  could  pocket 
not  only  his  own  part,  but  the  defendant's  also.  It  is  no 
answer  to  this,  that  Jacobson  also  failed.  The  plaintiff  ^s 
letter  and  accounts,  contain  a  plain  declaration  to  the  defen- 
dant, that  he  had  no  other  security,  but  the  contract  of 
Crook,  by  himself;  and  if  the  plaintiff  ever  held  the  note 
for  the  defendant's  use,  amount  to  a  denial  of  it,  if  not  to 
an  actual  conversion  to  his  own  use. — There  must  be  a 
venire  de  novo. 

Per  Curiam.  Judgment  reversed. 

Vol.  I.  40 
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1835.      YHE  BUNCOMBE  TURNPIKE  COMPANY  v.  DAVID  M*CARSON. 


T011NPIXI 

^'        In  warrants  upon  penal  statutes  before  a  single  Jostioe,  there  must  be  some 

mm 

A*C  '  M  te&Teace  to  the  statutes  which  give  the  penalty ;  and  the  omission  of  such 
reference  in  the  process,  is  a  substantial  defect  that  will  be  fiital  even  after 
verdict 

That  clause  of  the  charter  of  the  Buncombe  Turnpike  Company,  (act  of 
1824,  Taylor*s  Rev.  ch,  1258,  sec.  13),  which  compels  all  persons  living 
within  two  miles  of  the  road  of  said  company,  and  who  are  by  law  liable 
to  work  on  public  roads,  to  perform  six  days*  labour  on  the  said  road  in 
each  and  every  year,  is  not  unoonstitutional,  inasmuch  as  they  are  by  the 
the  same  charter  exempted  from  paying  tolls  for  passing  over  the  road. 

Whether  a  person  subject  to  pay  toll  could  be  constitutionally  compelled  to 
work  on  the  road  ?    Qu. 

The  books  of  a  corporation,  containing  entries,  in  accordance  with  its  char- 
ter, when  identified,  are  admissible  to  prove  the  organization  and  ezistenoe 
of  the  corporation. 

Tlie  Board  of  Directors  of  the  Buncombe  Turnpike  Company  may,  under  its 
charter,  appoint  a  manager,  or  overseer  of  the  repairs  of  the  road,  without 
a  deed  under  the  corporate  seal ;  and  this  appointment  may  be  shown  by 
the  production  of  their  books  containing  an  entry  of  a  resolution  to  that 
efiect 

Tms  was  an  action  of  debt  for  a  penalty  incurred  hj 
the  defendant  for  refusing  to  work  on  the  plaintiff'  road, 
commenced  by  warrant  before  a  single  Justice,  and  carried 
by  successive  appeals  to  the  Superior  Court,  where  it  was 
tried  at  Buncombe  on  the  Fall  Circuit  of  1833,  before  his 
Honor  Judge  Norwood. 

The  warrant  against  the  defendant  was, "  to  answer  the 
complaint  of  the  President  and  Directors  of  the  Buncombe 
Turnpike  Company  in  a  plea  of  debt  of  six  dollars,  due  by 
failing  to  work  on  their  road  as  he  was  warned  to  do, 
between  the  first  day  of  January  and  the  last  day  of  Feb- 
ruary, 1830."  On  the  trial  in  the  Superior  Court,  the 
plaintiiis  produced  the  books  of  the  corporation,  showing 
the  original  subscription  of  stock,  and  the  appointment  of 
a  President  and  Directors  of  the  Company,  and  also  the 
appointment  of  a  clerk.  This  clerk  had,  under  the  order 
of  the  company,  entered  on  their  books  a  resolution  of  the 
company  appointing  one  William  Kimsey  to  keep  in  repair 
a  part  of  the  road  of  the  company,  and  to  oversee  the  two- 
mile  hands  liable  to  work  on  said  road.    Kimsey  proved 
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that  the  defendant  lived  within  one  mile  of  that  part  of  the 
road  over  which  he  was  so  appointed  overseer ;  and  that 
he,  Kimsey,  gave  the  defendant  due  notice  to  work  two  ^''^"* 
days  on  the  said  road  with  three  of  his  hands  liable  to       «. 
work  on  public  roads ;  and  that  the  defendant  refused  to  ^'^^****- 
do  so.    To  the  whole  of  this  evidence  the  defendant 
objected;  alleging — 1st.  That  the  organization  of  the  cor- ^ 
poration  was  not  sufficiently  proved;  2ndly.  That  Kimsey 's 
appointment  by  the  resolution  of  the  Board  ought  to  be 
evidenced  by  their  corporate  seal ;  and,  3dly.   That  that 
clause  of  the  Charter  and  Act  of  1824  (Taylor's  Rev.  ck. 
1258)  which  required  the  two-mile  hands  to  work  on  said 
road,  was  unconstitutional,  inasmuch  as  it  transferred  the 
labour  of  the  citizen  to  a  private  corporation.    Each  of 
these  objections  was  overruled  by  his  Honor,  and  the 
jury  returned  a  verdict  for  the  plaintiffs ;  whereupon  the 
defendant  appealed. 

No  counsel  appeared  for  the  defendant. 

Saunders  for  the  plaintiff. 

RuFFiN,  Chief  Justice. — There  is  a  defect  in  the  warrant, 
for  which  the  Court  is  obliged  to  reverse  the  judgment  of 
the  Superior  Court,  and  arrest  the  judgment.  The  pro- 
cess has  no  reference  to  the  statutes  which  ^ive  the  penal- 
ties sued  for ;  and  the  omission  has  been  held  to  be  fatal. 
Scroter  v.  Harrington,  1  Hawks,  192.  The  objection  The  case  of 
was  not  taken  in  the  Superior  Court;  nevertheless,  under ^j]^^* 
the  act  of  1818  (Rev,  ch,  962,  sec.  4),  this  Court  cannot  ton,  l 
overlook  it,  because  our  judgment  must  be  such  as,  upon  ig^^^ 
the  whole  record,  that  of  the  Superior  Court  ought  to  have  proved. 
been. 

We  suppose,  however,  that  the  purpose  of  bringing  a 
suit  for  so  small  a  sum  to  this  Court,  was  to  obtain  an 
opinion  upon  the  matters  of  law  involved  in  the  defendant's 
exceptions ;  and,  therefore,  we  have  felt  bound  to  consider 
them. 

The  principal  objection  is  that  which  is  directed  against 
the  constitutional  power  of  the  Legislature  to  require  th^ 
defendant  to  work  on  theToad;  which  is  said  to  be  trans- 
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Dbcuiber,  ferring  the  labour  of  the  citizen  to  a  private  corporatioD. 

—  We  have  a  decided  opinion  that  the  Act  of  1824  (Taylor's 

Co.  Rev.  ch.  1258),  is,  in  this  respect,  constitutional ;  and  it 
^'  seems  also  to  be  just.  The  making  of  new  roads,  and  the 
reparation  of  those  already  in  existence,  being  for  the 
benefit,  ought  to  be  efiected  by  the  means,  of  all  the  mem- 
bers of  the  body  politic.  It  is  in  the  discretion  of  the 
Legislature  to  raise  those  means  by  assessing  taxes  on  per- 
sons and  property,  or  by  directly  exacting  the  personal 
service  of  the  citizens.  From  a  very  early  period,  those 
works  have  in  this  state  been  carried  on  by  the  personal 
labour  of  the  inhabitants  of  the  several  districts  within 
which  the  particular  roads  are  situate.  The  road  in  ques- 
tion is  laid  out  in  the  county  in  which  the  defendant 
resides;  and,  by  the  9th  section  of  the  Charter,  it  is 
declared  to  be  a  public  highway.  The  objection  is,  that, 
although  it  be  thus  declared,  passengers  are  required  to 
pay  tolls  to  the  stockholders;  which  makes  it,  substan- 
tially, private  property.  When  this  objection  shall  be 
made  by  one  from  whom  tolls  can,  under  the  act,  be 
exacted,  it  will  be  our  duty  to  consider  whether  such  a 
person  can  be  compelled  to  work  on  the  road,  for  the 
passing  on  which  he  has  also  to  pay.  But  that  is  not  the 
defendant's  case.  The  7th  section  exempts  the  citizens  of 
Buncombe  county  from  the  payment  of  tolls.  The  plain- 
tiffs have,  therefore,  a  fair  retort  on  the  defendant  of  his 
own  argument;  and  might  say,  that  it  is  unconstitutional 
to  allow  him  to  use  theii*  property  without  making  com- 
pensation. But  the  argument  on  either  side  is  seen  to  be 
unsound,  when  the  two  provisions — against  one  of  which 
the  plaintiffs  might  object,  and  against  the  other  the 
defendant  does  object — are  brought  together.  By  the  13th 
section,  the  charter  provides  that  such  persons  as  by  law 
are  liable  to  work  on  public  roads  in  Buncombe,  and  reside 
within  two  miles  of  this  road,  shall  do  six  days'  work  on 
it  in  the  year,  under  the  direction  of  the  President  and 
Directors  of  the  Company.  This  then  is  the  price  which 
the  defendant  pays  for  the  use  of  the  road  by  himself  and 
the  other  inhabitants  of  the  county;  and  they  have  to 
make  roads  in  their  neighbourhoods  for  his  use.    The  pro* 
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yision  is  probably  beneficial  to  the  defendant ;  for  less  than  Dkemier, 
SIX  days'  labour  of  those  who  live  within  two  miles  of  the  . 

road  might  be  inadequate  to  keeping  the  necessary  roads  '^S^'" 
in  a  condition  to  be  passed,  while  the  turnpike  must  be        9. 
kept  in  repair  at  a  great  expense  to  the  company.    But  of  M^c^***"- 
the  reasonableness  of  the  quantity  of  labour  compared 
with  the  value  of  the  privilege  to  the  defendant,  it  is  for 
the  Legislature  to  decide,  not  the  court. 

The  case  does  not  state  the  contents  of  the  subscription 
and  corporation  books  that  were  produced,  and  therefore 
we  cannot  say  positively  of  what  they  were  evidence.  We 
suppose  them  to  be  the  entries  of  such  acts  as  the  charter 
prescribes,  as  no  deviation  is  specified.    If  so,  those  docu- 
ments, when  identified,  were  not  only  evidence,  but  com- 
plete evidence,  of  the  organization  and  existence  of  the 
corporation.    Highland  Turnpike  Company  v.  M'Kean, 
10  John.  Rep.  154.  But  such  evidence  was  not  necessary.  ^^^  ^ 
It  13  true,  that  when  a  corporation  is  plaintiff,  it  must,  corporation 
upon  the  general  issue,  show  itself  to  be  a  corporation."^^   • 
But  when  the  charter  is  by  statute,  that  is  done  by  show-  on  the  ge- 
ing  the  statute,  and  that  the  persons  acting  under  colour  g^^w  itself 
of  it  are  in  the  peaceable  enjoyment  of  the  corporate  fran-  to  be  a  cor- 
chtses  and  rights  thereby  granted.    This  was  ruled  in  Tar  And  when 
River  Nav.  Company  v.  Neal,  3  Hawks,  520,  and  is  also  the  charter 

*       ''  '  '  '  IS  by  stat- 

held  in  other  states.  Trustees  of  Vernon  v.  Hills,  6  ute,  that  is 
Wend.  Rep.  23.  The  non-existence  of  the  corporation,  or  ^^^^ 
the  forfeiture  of  its  charter,  can  only  be  adjudged  at  the  the  statute, 
suit  of  the  sovereign  against  the  usurpers  of  the  franchises.  ^  pe^ns 
They  cannot  be  inquired  into  collaterally,  at  the  instance  acting  un. 
of  an  individual,  unless  he  show  that  it  has  already  been  of  it  are  in 
so  adjudged  in  favour  of  the  state :  in  other  words,  that  powession 

'      ^  ofcorpo- 

the  charter  has  been  annulled  by  judicial  sentence  and  no  rate  fran. 
longer  exists.    Here  it  appears  that  the  corporation  was  chises. 
de  facto  organized,  and  that  it  had  made  the  road  which  i^ej^Ri 
the  defendant  was  warned  to  assist  in  repairing.  c^^^wai 

The  last  objection  is  to  the  evidence,  given  on  the  trial,  3  Hawks,  * 
of  the  appointment  of  the  manager  or  overseer  of  the  ^^»  "f" 

rr  e»  proved. 

repairs  of  the  road,  who  warned  the  defendant  to  work.  ^^  ^^^^^ 
The  case  does  not  state  the  terms  of  the  entry  on  the  existence  of 
books  as  to  the  duties  imposed,  or  authority  conferred,  by  ^tionact- 


I 


310  IN  THE  SUPREME  COURT 

l^"Jg^  the  directors  upon  the  agent;  nor  does  any  objection 

-— seem  to  have  been  taken,  that  the  entry  of  the  appointment 

Co.  did  not  profess  to  give  him  the  authority  which  he  assumed 
M*C^ifloif  ^^^^  ^^®  defendant.  We  have,  therefore,  no  means  of 
ingassach,  forming  an  opinion  upon  thoie  questions;  and  we  do  not 
T'ta^  ^'  decide  them,  as  they  are  distinct  from  that  made  by- 
its  charter,  the  exception.  We  also  refrain  from  intimating,  in  antici- 
S^i^Sed  at  P*^^*°°»  '^y  ^^^^  formal  means  the  board  or  its  agents  must 
the  suit  of  make  known  to  the  hands  that  their  labour  is  required, 

eim°Such  *^°^  ^^^  ^™®  ^^^  place  at  which  they  must  attend,  so  as 
non.«zi8t.  to  convey  a  reasonable  assurance  to  them  that  the  order  is 
feiture  caiJ  authentic,  and  the  obedience  of  each  individual  due  to  it. 
not,  when  The  case  states  that  "  due  notice"  was  given  to  the  defen- 
judicial  dant;  which  he  refused  to  obey,  without  assigning  any 
"^*^.^  cause,  because,  as  we  suppose,  he  denied  the  right  of  tte 
declaring  it  corporation  altogether.  We  confine  ourselves,  therefore, 
o^t^l-  ^^  ^^  exception,  which  is,  that  the  appointment  of  Kimsey, 
ly  inquired  who  gave  the  noticc,  could  not  be  proved  on  the  trial,  by 
^WdiuLu'  ^^^  production  of  the  order  of  appointment  entered  in  the 

directors'  books,  but  must  be  shown  by  an  act  under  the 

common  seal  of  the  corporation. 
Corpora.  yf^  think  otherwise.  Corporations  by  prescription,  or 
prescrip-  those  created  by  letters-patent,  act  only  by  deed.  At  least 
ftte  ^"^  ^^  ^^^^  '^  ^^^  general  rule,  as  stated  in  the  old  books,  of  cor- 
tent,  coald,  porations  generally.  The  common  law  devised  no  other 
toAe^o"f  n^eans  of  action  by  those  bodies,  and  admitted  no  other 
books,  act  evidence  of  their  action.  Yet,  in  modern  times,  that  has 
dec^.  ^In  "^61^  departed  from ;  and  it  is  now  said  that,  although  they 
modem  can  grant  by  deed  only,  yet  they  may  do  many  other  acts 
ever,  it  has  without  ono;  as  appoint  a  bailiff,  or  the  like.  Harper  v. 
aTl  ^^^  Charlestwrth  (4  Barn.  &  Cresw.  575 ;  10  Eng.  C.  L.  Rep. 
though  412.)  But,  however  that  may  be  in  respect  to  bodies 
wMt'oSy  P^''^'c  ^^"s  existing,  it  seems  settled  by  many  decisions  in 
bjr  deed,  this  country,  and  by  the  constant  practice,  that  it  is  other- 
my  Ao  ^^^  ^^^^  respect  to  corporations  created  by  legislative 
many  other  charter,  which  allows  or  requires  the  ordinary  business  to 
oat  one,  as  be  doue,  not  by  the  corporators  as  an  entire  body,  but  by 
amotnf  a  ^  select  board,  as  the  agents  of  the  corporation  itself.  The 
the  like.  Statutes  control  the  common  law;  and  the  corporation  has 
oorpo-  the  capacities,  and  may  act  in  the  modes  pointed  out  in 
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the  statute.    Fleckner  v.  The  Bank  of  the  tJnited ^States,  Dksmbxs, 

1835 

8  Wheat.  338,  is  a  full  authority  upon  this  pointi  and  states -1-. 

the  reasons  for  it  with  ability,  as  well  as  comments  upon  '^^^'^j^^ 
the  cases.    The  charter  to  the  plaintiffi  seems  to  have       v. 
been  founded  upon  this  vary  idea.    By  the  first  section  ^^  t^  |' 
the  corporators  themselves  are  to  act  in  *'  electing  a  Presi-  gisiative 
dent  and  three  Directors  for  conducting  the  business  and  ^}^^^. 
concerns  of  the  said  company."    By  the  4th  section  **  the  lows  or  re- 
President  and  Directors  shall,  on  behalf  of  the  corporation  f  ^^^^^ 
have  power  and  authority  to  agree  with  any  persons  for  J^j°®"  ***• 
constructing  or  improving  said  road,  and  to  make  all  such  not  by  the 
contracts  touching  the  same  as  may  be  fit  or  expedient ;  f^n^"^ 

°  «f  r  »  ton,  as  an 

and  may  appoint  a  treasurer,  a  clerk,  and  such  managers,  entire  bo. 
and  servants,  and  toll  gatherers,  as  they  deem  necessary —  ^^^^ 
any  of  whom  they  may   remove    at    pleasure."    This  board  as 
phraseology  renders  it  manifest,  that  the  action  of  the  cor-  of  thT^r- 
poration  itself,  was  expected  to  be  seldom  necessary  or  portion, 
useful,  except  to  raise  the  funds  and  select  persons  to  ^m^ hj' 
superintend  the  proper  disbursement  of  them.    All  the  ^  ^^^fij^ 
other  objects  of  the  act,  it  was  thought,  would  be  better  common 
attained  by  authorizing,  if  not  requiring,  the  corporation  ^^i  mode 
to  act  in  all  ordinary  matters  through  the  President  and  of  action. 
Directors,  as  its  agents,  or,  as  expressed  in  the  act  itself,  g^^  and 
"on  behalf  of  the  corporation."    The  statute  plainly  con-  J^s^**®^ 
tradistinguishes  between  the  Corporation  and  the  Board  utecreat- 
of  Directors ;  and  treats  the  last  as  agents  constituted,  °*  *^™- 
with  plenary  powers,  by  election,  and  not  by  deed.    Now  The  agents 
there  is  no  rule  of  the  common  law,  that  agents  of  a  cor-  ^^.  *  «»i»- 

ation  are 

poration  must  make  a  deed  as  the  evidence  of  their  trans-  not  re- 
actions  on  behalf  of  their  principals,  if  the  same  thing  JJ'^J^f 
might  be  done  on  their  own  behalf  by  parol.    Nor  does  the  com- 
the  statute  require  it.    A  cashier  of  a  bank  gives  his  ^Tct^' 
receipt  for  money  paid  to  him,  or  deposited  with  him  as  deed  on  to- 
the  officer  of  the  bank,  and  not  an  acquittance  under  the  pnncipalfH 
corporate  seal,  or  a  covenant  to  account.    Of  the  transac-  ^^^  ^7 
tions  of  the  Board  of  Directors  there  ought  to  be  some  for  them. 
written  memorial,  as  the  body  consists  of  several  persons,  ^^^  ^7 
and  there  is  no  other  method  of  authenticating  their  com- 
mon mind.    This  charter  prescribes  several  acts  to  be 
done  by  the  board,  in  which  it  was  clear  that  it  was  not 
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December,  intended  they  should  act  by  deed ;  such  as  reducing  the 
.5— — ! —  rate  of  tolls,  reporting  their  proceedings  to  the  stockholders, 
Ca  and  making  an  annual  return  of  the  amount  of  tolls  to  the 
^,J^'  General  Assembly;  and  it  does  not  require  the  contracts 
or  the  appomtments,  authorized  m  it,  to  be  made  by  deed. 
Of  course  they  may  be  proved  in  any  other  method  which 
fully  establishes  the  terms  or  the  fact  sought  for ;  and  a 
written  note  in  the  books  of  the  board,  appointing  the 
officers  and  servants,  is,  we  think,  sufficient  for  that  pur- 
pose ;  or  to  show  their  duties  and  authorities  therein  pre- 
scribed— which  indeed  may,  in  many  cases,  be  inferred 
from  the  nature  of  the  office,  or  the  practical  exercise  of 
power  under  the  observation  of  the  members  of  the  board. 
In  The  Bank  of  the  United  States  v.  Dandridge,  12  Wheat 
64,  the  Supreme  Court  of  the  United  States  went  so  far 
as  to  hold,  that  the  acceptance  of  a  cashier's  bond  might 
be  found,  without  any  recorded  evidence  of  it,  upon  the 
acts  of  the  cashier  and  the  board,  as  presumptive  evidence, 
although  the  charter  required  that  it  should  be  approved 
by  the  board  before  the  cashier  should  enter  upon  his 
duties. 

The  new  trial  was  therefore  properly  refused.  Bat  ibr 
the  defect  of  the  warrant,  the  judgment  must  be  reversed, 
with  costs  in  this  court ;  and  the  judgment  arrested. 

Per  Curiam.  Judgment  arrested. 


T 
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Dbckmbxk, 
DEN  ex  dem.  of  JAMES  GWYN  and  WILLIAM  P.  WAUGH  v,  1835. 

JAM£S  WELLBORN  and  MONTFORD  STOKES.  q^^^ 

V. 

Where  A.  tenant  in  lee-simple,  mortgaged  tuB  land  fer  a  term  of  500  years,  Wkllboen. 
and  oonveyod  his  reversion  in  trust  for  himself  for  li&,  and  afterwards  for 
his  daughters,  and  died ;  and  during  the  continuance  of  the  mortgage  term, 
R  got  possession  of  the  premises,  and  retained  it  for  more  than  seven  years, 
imder  colour  of  title ;  and  afterwards  the  daughters,  the  eeatui  que  trusU  of 
the  reversion,  obtained  the  possession,  and  the  legal  representative  of  the 
mortgagee,  made  **  a  release"  to  them  of  the  mortgage  term,  it  wag  held, 
that  the  daughters  having  only  an  equitable  estate  in  the  reversion,  the  re- 
lease could  not  operate  as  a  legal  extinguishment  of  the  term,  but  at  most 
could  only  be,  at  law,  an  assignment  of  the  term ;  that  this  term  was  barred 
by  the  statute  of  limitations,  and  that  consequently  the  daughters  could  not 
defend  their  possession  against  an  ejectment  brought  by  those  claiming 
under  B. 

But  although  a  tenant  for  years  may  be  barred  by  the  statute  of  limitations, 
yet  the  reversioner  will  not  be  affected  thereby,  until  the  expiration  or  ex- 
tinguishment of  the  term ;  therefore,  if  in  the  case  stated  above,  the  repre- 
sentative of  the  mortgagee  had  received  satisfiu:tion  from  the  trustee,  and 
surrendered  the  term  to  him,  he,  or  his  eeHui  que  tmsta  holding  for  him, 
would  have  become  entitled  to  the  legal  possession  of  the  land,  and  might 
have  defended  it  against  the  ejectment. 

After  the  new  trial  granted  in  this  case  at  December 
Term,  1822,  (see  2  Hawks,  235,)  it  was  again  tried  at 
Iredell  (to  which  county  it  had  been  removed)  on  the  Fall 
Circuit  of  1831  before  his  Honor  Judge  Daniel,  when  the 
defendants  again  had  a  verdict,  and  the  plaintifis  appealed. 

The  facts  necessary  to  a  proper  understanding  of  the 
case,  as  it  was  presented  on  the  second  trial,  are  so  fully 
and  clearly  stated  by  his  Honor  Judge  Gaston,  in  deliver- 
ing the  opinion  of  the  court,  that  it  would  occasion  a  use- 
less repetition  to  have  them  inserted  by  way  of  statement 
here.  The  case  lay  over  several  terms  for  the  purpose  of 
having  it  argued,  but  it  was  at  last  submitted  without 
argument. 

Gaston,  Judge.— There  are  several  points  in  this  case 
on  which  we  wished  an  argument,  and  this  wish  we  felt  it 
our  duty  to  express.  But  the  parties  have  thought  proper 
to  submit  the  case  without  an  argument  on  either  side, 
and  we  have  been  obliged  to  proceed  to  judgment  without 
the  aids  which  were  hoped  from  a  discussion. 

Vol.  I.  41 
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DccEMBSR,      In  the  opinion  \irhich  we  are  called  upon  to  review,  the 

1_  attention  of  the  Court  seems  to  have  been  directed  to  the 

^^  examination  of  the  equitable,  rather  than  of  the  legal  title 
WxLLBoiN.  to  the  land  in  dispute.  It  is  essential  to  the  preservation 
of  the  integrity  of  our  system  of  jurisprudence,  in  which 
the  jurisdiction  of  legal  and'equitable  subjects  is  assigned 
to  distinct  tribunals,  that  a  legal  claim  should  be  deter- 
mined exclusively  on  legal  principles. 

Upon  the  case  made  it  appears,  that  on  the  23d  of  July, 
1778,  Hugh  Montgomery  was  seized  in  fee  simple  of  the 
premises  in  controversy,  and  that  on  the  succeeding  day 
he  conveyed  by  deed  of  bargain  and  sale  a  term  for  five 
hundred  years  to  John  Michael  Grafi\,  conditioned  to  be 
void  on  the  payment  to  Grafil  or  his  assigns  of  the  sum  of 
fifteen  hundred  pounds ;  one  thousand  thereof  within  three 
months  after  the  24lh  July,  1779,  and  the  residue  within 
three  months  after  the  24th  July,  1780.  It  appears,  also, 
that  Montgomery  duly  conveyed  his  reversionary  interest 
in  the  premises  to  Kerr,  Nesbit  and  Brown,  upon  certain 
trusts  to  himself  for  life;  and  after  his  death,  then  in  trust 
for  his  infant  daughters,  Rachel  and  Rebecca,  the  wives 
of  the  defendants,  Wellborn  and  Stokes ;  and  that  he  died 
some  time  in  the  year  1780;  that  the  mortgage  money 
was  not  paid  when  it  became  due ;  that  Grafil  died,  and 
that  on  the  7th  February,  1784,  Bagge,  his  administrator, 
assigned  the  mortgage  term  with  the  debt  to  Marshall,  by 
whom  it  was  in  like  manner  bequeathed  to  Benzein,  who 
also  bequeated  it  to  Canow,  who  on  the  17th  May,  1815, 
executed  a  release  thereof  to  Mrs.  Stokes  and  Mrs.  Well* 
born,  the  cestui  que  trusts  aforesaid,  who  were  then  in 
possession.  The  lessors  of  the  plaintiflf  claimed  title  under 
a  grant  from  the  state  to  Joseph  Holman,  dated  the  3d 
March,  1779 ;  by  mesne  conveyances  from  Holman  regu- 
larly deduced,  and  a  possession  under  this  claim  of  title 
in  themselves^  and  their  assignors,  from  the  date  of  the 
grant*down  to  the  8th  November,  1814,  when  the  posses* 
sion  was  taken  by  the  defendants. 

Did  nothing  else  appear  in  the  case,  we  apprehend  that 
the  judgment  must  be  reversed,  for  that,  upon  this  view 
of  it,  the  plaintiff  would  be  entitled  to  recover.   Upon  the 
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execution  pf  Montgomery's  mortgage,  the  legal  estate  for  Dicember, 
the  terra  of  years  thereby  created  passed  to  GrafA,  and  by  _ 


Montgomery's  deed  to  Kerr,  Nesbit  and  Brown,  the  legal     ^^^^ 
reversion  immediately  dependent  thereon  was  transferred  WiLLBout. 
to  them.    This  latter  conveyance  is  not  made  a  part  of  the 
case.    If,  under  that  conveyance,  or  by  other  means,  any 
legal  estate  was  raised  or  transferred  to  the  daughters  of 
Montgomery,  it  is  to  be  regretted  that  the  fact  does  not 
appear.   We  cannot  presume  it,  but  must  understand  thai 
they  had  no  other  than  the  beneficial  or  trust  estate  which 
the  case  states  to  have  been  declared  for  them  in  that 
conveyance.    The  statute  of  limitations  which  was  sus- 
pended by  several  acts  of  Assembly  during  the  Revolu- 
tionary war,  began  to  run  in  favour  of  the  possession 
under  the  grant  to  Holman,  in  June  1784.    As  Grafft  or 
his  assignees  did  not  enter  within  seven  years  thereafter, 
and  it  is  not  shown  that  they  were  within  any  of  the 
exceptions  of  the  act  of  1715,  he,  and  all  claiming  under 
him,  were  barred  from  any  entry  thereafter  to  be  made.  It 
is  stated  in  the  opinion  of  his  Honor,  that  although  the 
right  of  entry  of  the  mortgagee  was  thus  barred,  the  right 
of  the  reversioners  was  not  thereby  affected.    Wo  believe 
this  position  to  be  correct.   The  statute  excludes  and  disa- 
bles from  entry  such  persons  as  fail  to  enter  within  seven 
years  after  their  right  or  title  shall  have  accrued.    The 
ouster  of  a  tenant  for  years  under  the  claim  of  a  fee  by  a 
stranger,  is  said  in  the  books  to  be  a  dissesin  of  him  in  ^jj^^ug^ 
reversion  or  remainder.     Whether  it  is  to  be  so  regarded  the  ouster 
in  our  country,  where  an  ejectment  is  the  only  remedy,  or  fo^  ygajs" 
the  only  remedy  in  use,  for  trying  disputed  titles,  may  be  under  the 
a  question  worthy  of  consideration.     But,  however  this  fe^  a  * 
may  be,  the  reversioner,  during  the  continuance  of  the  etranger,  u 
prior  estate,  has  no  right  to  the  possession  of  the  land — and  ©f  him  in 
cannot  therefore  have  a  right  to  enter  thereon.     Orreil  v.  reversion 

°  »•     1        T>  ^'^  remam- 

Maddox,  Runnington  On  Ejectment,  Appendix  1.  Doe  ex  der,  in  this 
dem.  Cook  V.  Danvers,  7  East,  Rep.  299.  As  his  right  of  ^^^"^ 
entry  arises  upon  the  expiration  or  extinguishment  of  the  theritbeBo 
term,  he  has  seven  years  thereafter  to  assert  it,  and  until  ^^  ^^h  *^® 

.  •  I  •       L     L         r    L*     reversioner 

those  seven  years  expire,  he  is  not  wUhm  the  bar  of  this  has  no 
statute.    See  2  Preston  on  Abstracts,  351.    But  there  is  ^f^*^^" 


1 


316  IN  THE  SUPREME  COURT 

Dboembii,  a  mistake  in  supposing,  upon  the  facts  stated,  that  the 
release  by  Canow  to  Mrs.  Stokes  and  Mrs.  Wellborn, 


GwTN     extinguished   the  estate  of  the  mortgagee,  and  thereby 
Wellborn  gave  right  of  immediate  possession  to  the  trustees.     In 
possession  equitv  indeed  the  mortgagor  is  held  to  be  the  real  owner 
expiration   of  the  land,  the  debt  being  regarded  as  the  principal  thing, 
of  the  term  |^uj  jjjg  j^nd  the  accessory — as  security  for  the  payment 
and  until    of  the  debt.  But  at  law  it  is  otherwise.  The  legal  interest 
wUi  n^be  ^^  ^^^  ^®^°*  passes  upon  the  execution  of  the  mortgage, 
afiectedby  and  if  the  money  be  not  paid  according  to  the  condition 
poraeJ^  of  the  mortgage,  then  the  estate  becomes  absolute  at  law 
in  the  mortgagee.    A  Court  of  equity  will  allow  a  mort- 
gagor to  redeem  within  a  reasonable  time  by  paying  the 
principal  and  interest  of  the  debt  and  costs,  and  when  this 
is  done  the  mortgagor  acquires  an  equitable  right  in  the 
term.    But  the  term  in  law  is  not,  by  the  payment  of  the 
debt  after  the  day,  divested  from  the  mortgagee ;  it  yet 
remains  in  the  mortgagee,  and  is  to  be  assigned,  trans- 
ferred, or  surrendered,  as  other  legal  terms  for  years* 
Mrs.  Wellborn  and  Mrs.  Stokes  had,  as  appears  from  the 
case,  an  equitable  estate,  subject  to  the  charge  of  the 
mortgage  debt ;  and  it  may  be,  as  was  declared  in  the 
opinion,  that  the  release  extinguished  this  charge,  and 
that  they  then  had  an  estate  in  equity  freed  and  exonerated 
therefrom.    But  however  this  may  be,  in  law,  they  had 
no  estate  in  the  land.    The  freehold,  subject  to  the  term, 
was  in  the  trustees,  or  the  survivor  of  them,  or  in  the  heirs 
of  the  survivor  (if  a  fee  simple),  or  in  the  heirs  or  devisees 
of  Montgomery.     If,  therefore,  Mrs.   Stokes  and  Mrs. 
Wellborn  acquired  any  interest  at  law  under  the  deed  of 
release,  it  was  the  interest  of  the  mortgagee ;  the  term  was 
not  thereby  extinguished,  but  assigned — and  if  his  right 
of  entry  had   been  taken   away,  by  the  possession  of 
Holman,  ttiey  claiming  as  his  assignees,  could  not  be 
in  any  better  situation.    We,  however,  must  understand 
that  nothing  passed  by  the  instrument.    It  is   not  set 
forth,  but  the  case  states  it  to  be  a  release  from  the 
assignee  of  the  mortgagee  to  those    equitably  entitled 
to  the  estate  in  reversion.    There  was  no  privity  to 
make  it  operate  as  a  release  or  surrender,  and  if  an 
assignment  could  be  made,  it  is  not  shown  that  it  pur- 
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ported  to  make  an  assignment  of  the  term.    Upon  this  Dbcembkr, 
Tiew  then  the  legal  term  was  still  outstanding,  the  right  of     * 


entry  under  that  term  was  barred — the  trustees  of  the     ^"^^^ 
defendants  had  no  right  to  the  possession  until  the  expira-  Wellborn. 
tion  of  the  term — and  there  was,  therefore,  no  existing 
legal  defence  to  the  plaintifTs  right  to  recover. 

But  there  is  an  important  fact  in  the  case  which  is  not 
prominently  presented,  but  which  nevertheless  appears, 
and  may  entirely  change  the  legal  rights  of  the  parties. 
The  mortgage  deed  is  appended  to,  and  expressly  stated  to 
be  made  a  part  of  the  case,  and  on  it  is  the  following 
endorsement :  *'  Wilkes  County,  North  Carolina,  Novem- 
ber the  8th,  1815.  Received  of  John  Brown,  trustee 
under  the  decree  of  the  Supreme  Court  of  North  Carolina, 
in  the  case  of  C.  L.  Benzein's  executors  and  others,  com- 
plainants, and  William  Lenoir  and  others  defendants,  the 
sum  of  89,263,  being  in  full  satisfaction  for  the  within 
mortgage,  and  of  the  sum  decreed  in  the  said  suit. 

"  Jno.  G.  Canow,  by  his  Att'y, 
"  Lewis  D.  Schweuotz." 
We  are  to  regard  this  endorsement  as  authentic,  or  it 
would  not  have  been  made  a  part  of  the  case ;  and  it  must 
be  understood  to  have  been  exhibited  in  evidence  by  the 
defendants.  If  the  John  Brown  therein  named  is  the  same 
John  Brown  named  in  the  conveyance  of  Montgomery, 
and  the  survivor  of  those  to  whom  the  legal  reversion  was 
thereby  granted,  or  has  by  inheritance  or  otherwise  suc- 
ceeded to  the  estate  of  the  grantees  in  that  conveyance, 
then  at  the  date  of  this  endorsement  he  had  the  legal  free- 
hold dependent  on  the  term  as  the  trustee  of  the  wives  of 
the  defendants.  In  the  case  of  Farmer  on  dem.  of  Earl 
V.  Rogers f  2  Wilson's  Rep.  46,  the  heir  at  law  of  one  who 
had  executed  a  mortgage  term  for  five  hundred  years, 
brought  an  ejectment  against  the  defendant  who  had  the 
mortgage  deed  in  his  possession.  On  exhibition  of  the 
deed,  it  was  found  to  have  an  endorsement  on  it,  without 
seal  or  stamp,  in  these  words:  ''  Received  this  —  day  of 
March,  1738,"  (being  after  the  day  limited  by  the  proviso,) 
"  of  A.  B."  (the  mortgagor,)  so  much  money  "  for  all  prin- 
cipal and  interest  till  this  day ;  and  I  do  release  the  said 
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December,  A.  B.,  and  discharge  the  within  mortgaged  premises  from 
the  term  of  five  hundred  years."    Signed  by  the  mort- 


^wYM  gagee.  It  was  resolved  by  the  Court  that  before  the 
Wellborn,  statute  of  frauds,  a  lease  for  years,  either  by  deed  or  parol, 
might  have  been  surrendered  without  deed  by  parol ;  that 
the  words  release  and  discharge  the  term  of  five  hundred 
years,  are  much  stronger  than  words  which  in  many  cases 
have  amounted  to  a  surrender,  ut  res  magis  valeat  quam 
pereat;  that,  under  the  statute,  a  lease  for  any  term  of 
years  may  be  created  by  writing  without  deed,  and  that 
the  same  may  be  surrendered  by  deed  or  note  in  writing, 
and  that  there  was  no  occasion  for  a  stamp  upon  this 

Before  the 

statute  of  endorsement,  it  not  being  a  deed.  In  the  year  1815  we 
frauds,  a  had  qq  statute  of  frauds,  and  a  surrender  of  a  term  might 
years,  have  been  made  wholly  by  parol.  The  endorsement  in 
whether  by  jjjg  ^^gg  before  US  docs  not  contain  words  quite  as  stroni; 

deed  or  pa-  *  ® 

rol,  might    as  thosc  in  the  case  quoted, ''release  the  said  A.  B.  and 

surrender-   ^"schargc  the  within  mortgaged  premises  from  the  term," 

ed  wholly    but  connected  with  the  surrender  of  the  mortgage  deed 

^  ^**^       to  him  having  the  immediate  legal  reversion,  the  court 

would  construe  the  endorsement  as  amounting  to  a  sorren- 

der  of  the  term.     The  mortgagee  delivers  the  lease  to 

him  whose  estate  commences  in  enjoyment  as  soon  as  the 

interest  in  the  lease  expires,  with  an  endorsement  that  he 

has  received  full  satisfaction  *'  for  the  within  mortgage,  and 

of  the  sum  decreed  upon  it."  A  surrender  is ''  the  yielding 

up  of  a  particular  estate  to  him  that  hath  the  iinmediate 

estate  in  reversion  or  remainder,  wherein  it  may  drown  by 

Surrenders  agreement  between  them."     1  Inst.  337,  b.    Surrenders 

are  fevour.  are  always  favoured  in  law.   1  Inst. -338,  a.    They  require 

They  re.     HO  technical  words  but  such  only  as  express  the  intention 

^"h^ .^     to  yield  up.    2  Rolls.  Abr.  497.    Sheppard's  Touchstone, 

words,  but  305.     That  intention,  we  think,  would  be  plainly  mani- 

oniy  such    fggtgj  }jg,.g     Tj^g  mortffas;ee  declares  his  assent  that  the 

as  express  o  » 

the  inten-    mortgage  shall   continue  no  longer ;  and   declares   this 
bontoyie    j^gg^m  ^^  |^jj^  whose  enjoyment  takes  place  upon  the  deter- 
mination of  the  mortgage. 

We  are  also  of  opinion,  that  the  objection  that  Canow  was 
not  in  possession  at  the  time  of  this  transaction,  was  pro- 
properly  overruled.     The  possession  of  the  mortgagor,  or 
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of  those  who  claim  under  the  mortgagor,  is  the  posses*  Dicxmbek,    ^ 
sion  of  the  mortgagee.    It  is  not  stated  in  the  case,  that  a 


possession  infactf  ever  was  taken  under  the  mortgage.    A     ^^*" 
legal  possession,  was  transferred  by  operation  of  the  deed  Wkluorit. 
of  bargain  and  sale.    But  whether  the  possession  was  left  1>®P^^^ 
with  Montgomery,  and  held  by  him  and  those  in  reversion,  mortgagor, 
until  the  dispossession  bv  Holman ;  or  was  actually  taken  °T  ?^^<^ 

^  •  ^  claiming 

by  Grafft,  and  after  his  dispossession,  was  retaken  by  the  mider  him, 
defendants,  seems  to  us  immaterial ;  for  whenever  retaken,  ^o^f 
it  was  a  possession,  avowedly  as  representing  the  mortga-  themort- 

flriLflrAA  *   find 

gor,  and  therefore  is,  in  law,  at  most  but  a  tenancy  at  the  ^^  jnort- 


will,  or  by  permission  of  the  mortgagee.  Having  this  ^^^ 
possession  by  his  tenants,  the  defendants,  he  could  right-  stranger, 
fully  surrender  the  mortgage  term  to  him,  having  the  *"f^g^Q 
immediate  estate  in  reversion.  possession. 

It  has  occurred  to  us,  that  an  objection  might  be  raised,  iJ^Sfw 
thougH  none  such  is  intimated  in  the  case,  to  the  validity  the  tenant 
of  the  assignment  made  by  Grafft's  administrator  to  Mar-  ^lortgagee. 
shall,  because  of  the  adverse  possession  of  Holman.    If  the 
assignment  were  necessarily  null  as  to  all  purposes  and  to 
all  persons,  we  should  be  obliged  to  consider  the  case,  as 
though  none  had  been  in  fact  made.    But  waiving  all  other  An  assi^. 
modes  in  which  it  might  be  operative,  we  can  see  no  rea-  ^^othe^ 
son  why  an  assignment,  like  any  other  conveyance,  may  convey- 
not  take  effect  by  estoppel,  between  parties  and  privies,  take 'effect 
and  thus  legally  operate  to  transfer  the  estate  of  the  assig-  by  estoppel 
nor,  although  he  was  not  in  possession,  when  the  assign-  parties  and 
ment  was  executed.    As  the  case  finds  the  fact,  that  the  ^'i^l^y 
administrator  of  Grafit  did  assign  or  convey  the  term  to  operate  to 
Marshall,  we  must  suppose  it  to  be  an  effectual  assignment  estate  of  ^ 
or  conveyance,  so  far  as  in  law  it  could  operate.    As  be-  **^  "«%- 
tween  the  parties,  therefore,  the  interest  of  Grafil  passed  to  though  he 
Marshall,  and  ultimately  to  Canow,  who  made  the  surren-  ^"notin 

possession 

der,  which  merged  the  term  in  the  reversion.  The  instant  when  the 
the  term  ceased,  the  right  of  entry  accrued  to  him,  having  ^^^^^ 
the  immediate  reversionary  estate.  His  cestui  que  trusts 
were  then  on  the  premises.  Before  the  surrender  of  the 
term,  they  were  the  tenants  of  the  termor  or  mortgagee. 
Upon  the  surrender,  they  became  in  law  the  tenants  of  the 
surrenderee,  their  own  trustee. 
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l^BCKMBER,      The  case,  however,  is  altogether  silent  in  informing  us 

1-  who  is  the  John  Brown  named  in  the  endorsement.    He  is 

^^     described  therein,  as  John  Brown  "  trustee  under  the  de- 
WxLLBORN,  cree  of  the  Supreme  Court,  in  the  case  of  Benzien's  Exec- 
utors and  others  complainants,  and  William  Licnoir  and 
others,  defendants."    This  description  is  hardly  applicable 
to  one  who  was  not  declared  trustee  by  decree,  but  created 
Where  it    trustee  by  act  of  the  party.    However  this  may  be,  we 
does  not      cannot  assume  as  a  fact,  that  because  the  person  mentioned 
case,  that  a  in  the  endorsement,  bears  the  same  name  with  the  indivi* 
Se*^e     ^"*^'  mentioned  in  Montgomery's  conveyance,  made  thirty- 
name  is  the  four  or  five  years  antecedently  thereto,  the  person  desig- 
^X'    ^^^^  in  ^he  endorsement  is  the  same  who  is  mentioned  in 
court  can.   the  conveyance.    If  he  be  not  the  same,  then  it  does  not 
rome^to  appear  that  he  had  any  legal  estate  in  which  the  mortgage 
^  "o-         term  could  merge. 

As  the  lessors  of  the  plaintiff  made  out  a  prima  facie  pos- 
sessory title  to  the  premises ;  and  it  does  not  appear  upon 
the  facts  stated,  that  a  right  of  entry  had  accrued  to  the 
defendants,  or  those  under  whom  they  claimed,  so  as  to 
defeat  the  possessory  title;  we  feel  ourselves  bound  to 
reverse  the  judgment,  and  to  award  a  venire  de  novo.  On 
a  second  trial,  the  parties  seeing  distinctly  the  points  on 
which  the  controversy  turns,  will  have  an  opportunity  of 
distinctly  showing  the  facts  which  may  definitely  settle 
their  legal  rights. 

Per  Curiam.  Judgment  reversed. 


SAMUEL  GREEN  o.  ELIZABETH  S.  CALDCLEU6H,  Ezecatrix  of 

ALEXANDER  CALDCLEUGH. 

The  mere  existence  of  disconnected  and  opposing  demandSf  between  two  par. 
ties,  one  of  which  demands  is  of  recent  date,  will  not  take  a  case  out  of  the 
statute  of  limitations.  There  must  be  mutual  running  accounts,  havin^r 
reference  to  each  other,  between  the  parties,  for  an  item  within  time  to 
have  that  effect. 

This  was  an  action  of  assumpsit,  tried  at  Davidson,  on 
the  last  Circuit  before  his  Honor  Judge  Norwood.    The 
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declaration  contained  counts  for  work  and  labour  done  in  Dscxhbke, 

the  service  of  the  defendant's  testator ;  goods,  wares,  and 1- 

merchandize  sold  and  delivered,  and  moneys  paid  to  the     ^^■^ 
use  of  the  testator.     Pleas, — set-off;  and  the  statute  of     Cald. 
limitations.    To  the  last  plea  the  plaintiff  replied,  that  the 
defendant's  testator  assumed  within  three  years  before  the 
issuing  of  the  writ.   The  plaintiff  offered  evidence  to  estab- 
lish his  account,  and  to  show  the  value  of  his  services, 
which  commenced  in  1821  and  ended  in  1832.    The  defen- 
dant did  not  produce  any  account  of  articles  furnished,  or 
debts  owing  by  the  plaintiff  to  her  testator,  but  offered  evi- 
dence that  the  plaintiff  drew  his  support,  and  all  the  means 
of  his  annual  necessary  expenses  from  her  testator,  while 
engaged  in  his  service.    She  insisted  that  the  jury  should 
take  this  into  consideration ;  not  as  a  payment  on  account 
between  the  parties,  nor  as  a  set-off,  but  as  affecting  the 
rate  of  compensation  for  the  plaintiff 's  services.   The  plain- 
tiff admitted  that  he  had  drawn  annually  from  the  estate  of 
the  defendant's  testator,  articles  and  money  for  his  support 
and  maintenance,  up  to  the  year  1832.    The  defendant 
further  proved,  that  in  May,  1831,  iier  testator  paid  to  a 
creditor  of  the  plaintiff,  at  his  request,  the  sum  of  three 
hundred  and  thirty-two  dollars,  which  she  insisted  upon  as 
a  set-off.   The  defendant's  testator  diea  in  April,  1833,  and 
the  writ  was  issued  the  30th  of  July,  1833.    His  Honor 
charged  the  jury,  that  there  were  mutual  accounts  between 
the  parties ;  and  the  last  items  in  the^  defendant's  account 
being  within  three  years,  the  whole  claim  of  the  plaintiff 
was  taken  out  of  the  operation  of  the  statute  of  limitations. 
Under  this  instruction,  the  jury  returned  a  verdict  for  the 
whole  amount  of  the  plaintiff's  claim,  deducting  the  sums 
paid  by  the  defendant's  testator ;  and  the  defendant  ap- 
pealed. 

Pearson  and  MendenhaJl  for  the  defendant,  contended : 
Ist.  That  the  rule  as  to  accounts-current,  was  laid  down 
too  broadly  by  his  Honor,  and  was  not  applicable  to  the 
case  before  the  Court.  The  rule  is  admitted  in  cases  fall- 
ing within  the  exception  to  the  statute  of  limitations,  1715, 
{Rev.  ch.  2,  sec.  5.)    It  extends  to  actions  on  the  case,  as 

VOL.  u.  42 


CUCUGH. 
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Dbcembir,  well  as  actions  of  account,  and  includes  mutual  current 

1835* 

L-.  accounts  between  other  traders,  as  well  as  merchants. 

^""^     Bull.  N.  P.   149-151,  Coles  v.  Harris.     Cranch  v.  EUrk^ 
Cald.     man,  Peake's  N.  P.  121.    To  get  the  benefit  of  that  excep- 
tion, a  special  replication  is  necessary.     Webber  v.  TivUlf 
2  Saund.  Rep.  125. 

The  rule  does  not  extend  further  as  a  rule  of  law,  but  is 
a  question  for  the  jury.  In  Catling  v.  Skoulding,  6  Term. 
Rep.  189,  it  was  held,  that  mutual  accounts  containing 
items  in  time,  take  the  case  out  of  the  statute  of  limitations, 
independent  of  the  exception;  for  the  entering  a  new 
item,  and  giving  credit  by  a  party,  is  evidence  to  prove  a 
promise  to  account.  See  Hcxjling  v.  Hastings,  1  Lord. 
Ray.  421.  2  Saun.  Rep.  127,  a.  note.  But  whatever  might 
have  been  the  old  doctrine,  as  to  an  acknowledgment  tak- 
ing a  case  out  of  the  statute,  it  is  now  the  better  opinion, 
that  the  action  is  founded  on  the  new  promise,  which  must 
be  an  express  one ;  or  there  must  be  such  an  admission  of 
facts,  as  clearly  shows,  out  of  the  party's  own  mouth,  that 
a  certain  balance  is  due,  from  which  the  law  can  imply  an 
obligation  and  promise  to  pay  ;  or  that  the  parties  are  yet 
to  account,  and  are  willing  to  account  and  pay  the  balance 
then  ascertained.  See  Bank  of  Kewbern  v.  Snead,  3 
Hawks,  500.  Peeples  v.  Mason,  2  Dev.  368.  BaUenger 
v.  Barnes,  3  Dev.  460.  Danforth  v.  Culver,  11  John. 
146.  Lawrence  v.  Hopkins,  13  John.  288.  Coltman  v. 
Morsh,  3  Taun.  Rep.  380.  Pitman  v.  Foster,  8  Eng.  Com. 
Law  Rep.  67.  Acourt  v.  Cross,  11  Eng.  Com.  Law  Reps. 
124.  And  the  case,  upon  all  the  circumstances,  ought  to 
be  left  to  the  jury  to  find  the  promise. 

2nd.  This  is  not  an  account  current ;  on  one  side  there 
is  but  one  item ;  and  accounts  to  take  a  case  out  of  the 
statute  must  be  mutual,  and  must  have  reference  to  each 
other.    Mere  counter-charges  will  not  have  that  effect. 

No  counsel  appeared  for  the  plaintiff. 

Daniel,  Judge,  after  stating  the  case  as  above,  pro- 
ceeded : — It  has  been  decided,  that  if  there  be  mutual  run- 
ning accounts  on  each  side,  then  a  new  item  in  either 
account,  within  three  years,  may  take  the  whole  account, 


CLECGH* 
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OD  both  sides,  out  of  the  statute ;  each  party  in  that  case,  Decembrr, 

being  considered  as  having  suspended  the  application  for ! — 

payment,  on  his  side,  of  the  demand,  in  faith  of  the  mutual       ^^ 
dealings.     1  Chitty's  Prac.  777.     Catling  v.  Skoulding,     Calp. 
6  Term  Rep.  189.   Peake's  Rep.  121.   2  Saund.  Rep.  125, 
127,  notes  6  and  7.     But  it  seems  to  us,  that  the  true  prin- 
ciple to  be  extracted  from  these  decisions,  applies  only  in 
those  cases,  where  these  items  are  clearly  parts  of  one 
continuing,  mutual  account,  which,  by  the  assent  of  the 
parties,  are  to  be  charged  therein,  whenever  the  same  shall 
be  adjusted.    This  assent  may  be  shown  by  direct  evi- 
dence of  an  agreement  to  that  effect.    It  may  be  inferred 
also,  when  each  party  keeps  a  running  account  of  the 
debits  and  credits  of  the  account ;  or  where  one  only,  with 
the  knowledge  and  concurrence  of  the  other,  is  confided  in 
to  keep  the  account  of  all  the  mutual  dealings.    In  these 
cases,  the  new  items  arc  evidence  affirming  the  continu- 
ance of  an  unsettled  account  at  that  time,  and  warranting 
the  fair  presumption  of  a  promise  to  settle  it,  and  to  pay 
the  balance,   which  may  be  ascertained  on  settlement. 
The  whole  of  the  reciprocal  demands,  comprehended  in 
such  running  accounts,  are  thereby  taken  out  of  the 
statute ;  the  account  is  not  to  be  split ;  but  what  shall  be 
found  upon  all  the  items  to  be  the  balance,  is  the  true  debt 
between  the  parties.     That  the  mere  fact  of  the  existence 
of  disconnected  and  opposing  demands  between  two  par- 
ties, one  of  which  demands  is  of  recent  date,  shall  take  the 
case  out  of  the  operation  of  the  statute;  shall  be  evidence 
of  a  promise  to  pay  that  other,  or  to  allow  it  in  a  settle- 
ment^ is,  in  our  opinion,  not  an  inference  of  law  or  of 
reason,  although  some  adjudications,  and  several  loose 
dicta,  appear  to  sanction  it.    It  would  operate  in  practice 
to  deprive  a  party  of  the  privilege  to  oppose  two  defences 
to  a  claim  which  he  denies — set-off,  and  the  statute  of  lim- 
itations.   The  case  before  us,  does  not  state  any  evidence 
of  an  account-current  between  the  parties,  unless  such  an 
account  is  necessarily  to  be  implied,  from  the  fact  of  oppos- 
ing demands.    It  does  not  appear  that  the  payment  by 
defendant's  testator,  to  the  creditor  of  the  plaintiff,  of  the 
sum  of  three  hundred  and  thirty-two  dollars,  was  intended 
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Dkbhsek,  to  be  on  account  of,  or  in  part  payment  of  the  plaintiff's 

^^^'     demand.    It  was  apparently  wholly  disconnected  there- 

Green     ^Jth.    The  defendant  offered  it  merely  as  a  set-off.    If  it 

clojj.     had  been  in  part  payment,  it  would  have  taken  the  case 

cixuGH.    Qu^  Qf  the  statute;   it  would   have  been  a  substantial 

admission  of  a  continuing  liability.     Burleigh  v.  SCdtt,  8 

Barn.  &  Cres.  36 ;  15  Eng.  Com.  Law  Rep.  151. 

This  Court  being  of  opinion,  from  the  case  stated,  that 
there  were  not  mutual,  open  running  accounts  between  the 
parties,  so  as  to  bring  the  case  within  the  rule  supposed  by 
the  Judge ;  a  new  trial  must  be  granted. 
Per  Curiam.  Judgment  reversed. 


THE  STATE  ».  LEWIS  JOHNSON  AND  CHARLES  ROSE. 

Whether  an  indictment  will  lie  at  the  common  law,  for  a  forcible  detainer, 
after  a  peaceable  entry,  Qu  ?  But  it  is  certain,  that  neither  by  the  common 
law,  nor  under  the  statutes,  can  it  be  maintained,  where  the  entry  is  both 
peaceable  and  lawful. 

Tms  was  an  indictment  at  common  law  for  a  forcible 
entry  and  detainer,  tried  at  Wilkes,  on  the  last  Circuit, 
before  his  Honor  Judge  Martin. 

On  the  part  of  the  state,  it  was  proved,  that  the  prose- 
cutor was  in  possession,  claiming^  to  be  owner,  of  the 
premises  on  which  the  trespass  was  alleged  to  have  been 
committed :  that  in  one  of  the  fields,  there  stood  an  old 
dwelling-house,  in  which  he  had  placed  a  quantity  of 
straw,  and  a  basket,  containing  a  bag  and  an  apron: 
that  these  articles  continued  in  the  house,  until  the  day 
when  the  trespass  complained  of  took  place :  that  on  that 
day,  the  prosecutor  and  his  wife  went  to  the  house,  intend- 
ing to  occupy  it ;  when  they  found,  that  the  defendant, 
Johnson,  had  thrown  the  straw  and  the  basket  out  of  the 
house,  into  the  yard,  and  was  standing  in  the  door,  with 
a  large  stick,  and  threatened  them  with  personal  violence, 
if  they  presumed  to  enter :  that  the  other  defendant.  Rose, 
was  at  that  time  engaged  at  work  in  the  field.  It  was 
further  stated  by  the  prosecutor,  that  he  himself  had  done 


1835. 
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some  ploughing  in  the  field  preparatory  to  making  a  crop 
in  it  The  defendant  Johnson  then  produced  in  evidence 
a  sheriff's  deed  to  himself,  for  the  same  premises,  by  which  ,,. 
it  appeared,  that  he  had  purchased  them,  before  the  time  Johiw>«- 
of  the  alleged  trespass,  under  execution,  as  the  property  of 
the  prosecutor :  that  after  his  purchase,  and  a  few  days 
before  his  said  alleged  trespass,  he  had  entered  on  the 
premises,  surveyed  them,  and  directed  the  other  defendant. 
Rose,  to  take  possession  of,  and  occupy  the  same.  He 
also  proved,  that  there  was  no  shutter  to  the  door  of  the 
house ;  but  only  some  rails  placed  across  the  door-way  to 
keep  out  stock.  Upon  this  evidence,  the  jury,  under  the 
instruction  of  his  Honor,  found  the  defendants  guilty.  A 
new  trial  being  moved  for,  and  refused,  the  defendants 
appealed. 

No  counsel  appeared  for  the  defendants. 

The  Attorney 'General,  for  the  state. 

Daniel,  Judge.    The  case  under  consideration  is  an 
indictment  at  common  law,  for  a  forcible  entry  and  forcible 
detainer.    The  defendant  peaceably  entered,  and  the  con- 
viction is  on  that  branch  of  the  indictment,  which  charges 
a  forcible  detainer.    This  bring  us  to  the  inquiry,  whether 
Johnson,  if  he  had  a  right  of  entry,  and  did  enter  peace- 
ably, had  not  a  right  to  detain  with  force,  and  with  a 
strong  hand  1    No  question  appears  to  be  raised  by  the 
case,  as  to  Johnson's  title.    We  take  it,  therefore,  that  the 
judgment  and  execution  under  which  the  sheriff  sold  (as 
well  as  the  deed)  were  either  exhibited  or  admitted  on  the 
trial.    We  have  examined  the  case,  and  now  decide  it,  on 
the  understanding,  that  whatever  interest  or  estate  the  ^  porchas- 
prosecutor  formerly  had  in  the  land,  had  passed  to  John-  ©^  of  land 
son,  by  the  sheriff's  deed;  and  that  he  had  a  legal  right  cutummAy 
of  entry.    In  M*DougaU  v.  Sitcher,  1  John.  Rep.  43,  it  enter  ^^ 
was  decided,  that  a  purchaser  of  real  estate,  under  an  and  retam 
execution,  may  enter  and  take  possession  of  the  premises  2^^^° 
in  a  peaceable  manner,  though  some  goods  of  the  former  some  of  the 
proprietor  are  left  on  them.      The  same  doctrine  was  i^t'egoods 
held  by  the  Court,  in  the  case  of  The  People  v.  Nelson,  remain  on 
13  John.  Rep.  340.    In  Taylor  v.  Cole,  3  Term  Rep.  292,  Jl^P"""* 


I 
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DaccHBiE,  the  Court  of  King's  Bench  held,  that  a  purchaser  under  a 
sheriff's  sale,  on  an  execution,  might  peaceably  enter,  and 


^^■^     retain  the  possession.    He  may  break  open  the  outer  door 

Johnson,   of  the  house,  and  take  possession,  although  goods  of  the  last 

He  may,  in  tenant  remain  there.     1  Bing.  58 ;  S.  C.  14  Eng.  Com. 

ewn  h^  ^^  ^P'  ^'  ^^  ^^  ^^^  ^^  ^  ^^S^^  ^^  enter,  obtains 
open  an  possession  by /oTce,  the  person  who  had  no  right  to  retain 
of  a  house,  the  possession,  cannot  sustain  an  action  for  such  forcible 
An  action,  regaining  the  possession,  so  far  as  regards  any  alleged 
mere  V  injury  to  the  house  or  land ;  but  at  most,  only  for  any 
iory  to  the  unnecessary  personal  injury  in  turning  him  out,  or  avoid- 
im^coD-  *We  damage  to  the  furniture.  Taunton  v.  Costar^  7 
^^y^  .  Term  Rep.  4!27.  Rex  v.  Wilson  and  others^  8  Term  Rep- 
acainst  one  357.  Turner  V.  Maymott,  1  Bing.  158 ;  8  Eng.  Com.  Law 
•  ht^*  Reps.  280.  Wildbor  v.  Rainsforth,  8  B.  &  C.  4;  15  Eng. 
entry;,  for  Com.  Law  Reps.  144.  1  Price,  4.  Rogers  v.  Pitcher,  6 
^teringby  rp^^^  202 ;  1  Eng.  Com.  Law  Reps.  355.  But  if  he  who 
But  he  may  ^as  a  right  of  entry,  be  guilty  of  a,  forcible  entry,  he  may 
be  indidjed  \^  indicted  for  a  disturbance  of  the  peace. .  In  such  a 

Tor  the  for-  ,  .  •      t  i      oi        i 

ctble  entry,  case,  the  owncr  ought  to  await  the  result  of  legal  proceed- 
of  ie^°^*  ings  by  ejectment.    Johnson,  having  a  right  to  enter,  and 
breach  of    doing  SO  in  a  peaceable  manner,  which  is  defined  by  an 
^  P®*^"    ancient  statute,  (5  Richard  2,  c.  8,)  to  be, «  not  with  strong 
hand,  nor  with  multitude  of  people,  but  only  in  a  peace- 
able and  easy  manner,"  had  a  right  to  retain  possession  so 
lawfully  gained,  by  force,  in  the  same  way  that  he  might 
defend  any  other  portion  of  his  real  or  personal  property. 
toauthc^'  The  entry,  to  authorise  proceedings  in  a  summary  way, 
rise  Bura-     before  Justices,  under  the  statute  of  8  Henry  6,  c.  9,  must 
coedings,     be  an  unlawful  entry,  followed  by  a  forcible  detainer,  and 
Btat.^8  Hen.  ^  Stated  in  the  inquisition,  or  it  will  be  quashed.     The 
6,  must  be   King  V.  Oakley,  24  Eng.  Com.  Law  Reps.  61.     If  an 
fuUntr^    indictment  will  lie  at  common  law  for  a  forcible  detainer, 
followed  by  after  a  peaceable  entry,  a  question  on  which  much  doubt 
detainer,      ^^  entertained,  we  hold  it  to  be  certain,  that  it  cannot  be 
^^J^.       maintained  for  such  a  detainer,  either  by  the  common 
the  inqui-    l&w,  or  under  the  statutes,  if  the  peaceable  entry  were 
*'^u  h^°'  ^*  *'^^  lawful.    Johnson's  entry  was  peaceable  and  lawful ; 
quashed,      and  Rosc,  the  other  defendant,  entered  by  his  permission, 
peaceably,  and  made  no  effort  even  to  detain  with  force. 
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We  think  the  judgment  should  be  reversed,  and  a  new  ^^^^' 
trial  granted. 
Per  Curiam.  Judgment  reversed. 


Statb 

JOHNION. 


ELVY  LITTLETON  ».  REDDING  LITTLETON,  et  al. 

A  conveyance  of  lands  mode  by  a  man,  in  contemplation  of  marriage,  with 
the  view  of  defeating  his  intended  wife  of  her  dower  in  those  lands,  is 
Yoid,  as  against  the  widow,  under  the  act  of  1784.  {Rev,  eA.204.) 

Tms  was  a  petition  filed  by  the  widow  of  Zachariah 
Littleton,  against  the  children  and  heirs-at-law  of  her 
deceased  husband,  alleging,  that  he  had  died  seised  of  three 
several  tracts  of  land  therein  described ;  in  which  she 
claimed  dower,  and  prayed  that  it  might  be  assigned  to 
her.  The  defendants  pleaded,  that  their  father  was  not 
seised  or  possessed  of  the  lands  mentioned^  at  the  time  of 
his  death ;  and  thereon  the  plaintiff  took  issue. 

On  the  trial,  at  Onslow,  on  the  Fall  Circuit  of  1833, 
before  his  Honor  Judge  Settle,  the  defendants  gave  in 
evidence  a  deed,  made  to  three  of  them,  by  their  father^ 
bearing  date  the  10th  day  of  April,  1805 ;  whereby  he 
gave  and  conveyed  to  them,  all  the  lands  mentioned  in  the 
petition,  and  also,  all  the  other  estate,  real  and  personal, 
which  he  then  owned.  This  deed  was  acknowledged  by 
the  donor,  in  the  County  Court,  in  October,  1805,  and 
registered  in  January  following.  To  avoid  the  operation 
of  the  deed,  the  plaintiff  insisted,  first,  that  it  had  never 
been  delivered ;  and,  secondly,  if  it  had,  that  it  was  void, 
as  against  her,  because  it  was  made  upon  the  fraudulent 
intent,  to  defeat  her  of  dower. 

It  did  not  clearly  appear,  at  what  time  the  deed  was 
executed ;  whether  before  or  after  the  plaintiff's  marriage, 
which  took  place  on  the  25th  day  of  April,  1825.  It  was 
stated  by  the  subscribing  witness,  that  it  was  executed 
about  the  time,  and  probably  on  the  day  the  deed  bears 
date :  that  it  was  kept  by  the  donor;  and  that,  after  some 
misunderstanding  with  the  plaintiff,  he  acknowledged  it  in 


S28  IN  THE  SUPREME  COURT 

Decdi an.  Court.  Some  months  afterwards,  the  donor  deposited  the  deed 

! with  the  witness,  with  directions  to  keep  it,  until  he  should 

LiTTLmN  be  dead,  and  then  to  bring  it  forward.  There  were  several 
LrrnjETON.  children  born  of  the  marriage ;  and  then  the  donor,  many 
years  before  his  death,  took  the  deed  from  the  witness,  and 
put  it  among  his  own  papers,  where  it  was  found  at  his 
death.  The  donees  were  all  infants  of  very  tender  years, 
when  the  deed  was  made ;  and  the  plaintiff  was  ignorant 
of  its  existence,  at  the  time  of  her  marriage ;  and  the  hus- 
band continued  in  possession  of  the  property,  during  his 
life. 

His  Honor  instructed  the  jury,  that  there  was  no 
evidence  of  a  delivery,  at  the  time  the  deed  was  executed ; 
nor  did  the  acknowledgment  of  it,  for  the  purpose  of  regis- 
tration, amount,  under  the  circumstances,  to  a  delivery ; 
nor  did  the  deposit  of  it  with  the  witness,  unless  it  veas 
given  to  him  on  behalf  of  the  donees,  to  keep  for  them,  or  for 
their  benefit ;  in  which  last  case,  the  delivery  would  be 
good  and  irrevocable. 

His  Honor  further  instructed  the  jury,  that  the  right  of 
a  widow  to  dower,  was  as  much  favoured  in  law,  as  the 
rights  of  creditors  or  purchasers  are  under  the  statutes  to 
prevent  frauds  on  them.  That  if,  therefore,  the  deed  was 
made  after  the  iparriage,  or  being  before,  was  made  in 
contemplation  of  it,  and,  in  either  case,  with  the  intent  to 
defeat  the  plaintiff  of  dower,  it  was  void  as  aga  inst  the 
plaintiff;  and,  for  the  purposes  of  this  suit,  the  husband 
died  seised  of  the  land.  He  left  it  to  the  jury,  upon  the 
evidence,  to  infer,  or  not,  as  they  might  think  the  truth  to 
be,  whether  the  deed  was  made  in  contemplation  of  the 
marriage  with  the  plaintiff;  and  with  the  intent  alleged  by 
her.  The  jury  found,  that  the  deed  was  made  fraudulently, 
and  with  intent  todefeat  the  plaintiff  of  dower;  and  also, 
that  said  Zachariah  was  seised  of  the  lands,  mentioned  in 
the  pleadings,  at  the  time  of  his  death. 

The  defendants  moved  for  a  new  trial,  for  misdirection, 
which  was  refused;  and  a  judgment  was  given  for  the 
plaintiff  that  she  recover  her  dower  of  one-third  of 
said  lands,  and  that  a  writ   issue,  &.C.,  to    have  the 
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same  allotted  to  her ;  froin  which  the  defendants  appeal-  ^"^^Jg^ 
ed.  • — 

l*XTTLJnON 

/.  H.  Bryan ,  for  the  defendants.  ». 

LiTTLCTON* 

No  counsel  appeared  for  the  plaintiflf. 

« 

*  RvFFiN,  Chief  Justice,  having  stated  the  case  as  above, 
proceeded : — The  state  in  which  the  case  i^  placed  by  the 
special  findings  of  the  jury,  requires  the  affirmance  of  the 
judgment,  if  the  opinion'  given  by  the  Court  upon  either 
point,  be  correct;  for  that  renders  the  other  immaterial. 
It  is  not  thought  necessary,  therefore,  to  discuss  here 
the  positions  of  the  Judge  who  presided  at  the  trial,  upon 
the  questions,  as  to  the  delivery  of  the  deed. 

Upon  the  point  of  fraud,  it  must  be  taken  upon  the 
exception,  that  the  deed  was  made  before  the  marriage. 
The  legal  question  which  arises,  is,  whether  the  deed  thus 
made,  upon  the  express  intent  found,  is  void  as  against  the 
plaintiff.  In  the  case  of  Tate  v.  Tate,  1  Dev.  &  Bat.  Eq. 
Rep.  22,  I  expressed  for  myself,  the  opinion,  that  such 
a  deed  is  void.  In  that  opinion,  the  whole  Court  now 
concurs. 

The  act  of  1784  (Rev.  ch.  204,  sec.  8,)  makes  several 
important  alterations  in  the  rights  of  the  wife.    She  was, 
before,  dowable  of  all  the  lands  of  which  her  husband  was 
seized  during  coverture ;  of  which  he  could,  by  no  method, 
deprive  her.    But  she  was  not  dowable  of  those  of  which 
the  husband  was  not  legally  seized ;  although  he  might 
have  enfeoffed  another  in  trust  for  himself  the  day  before 
the  marriage,  and  expressly  to  prevent  dower.    She  was  Gifts  of 
also  entitled  to  one-third  of  the  surplus  of  the  personalty,  byThu^ 
not  disposed  of  by  will ;  but  subject  to  be  deprived  of  the  *f?^  ^ 
whole  of  it,  by  the  dispositions  of  the  husband  in  his  life-  whether 
time,  or  by  his  will.    The  provision  for  her  is  in  some  *^n^^*^ 
respects  increased,  and  in  others,  lessened,  by  the  act.  She  wife,  or  by 
cannot  now  be  cut  off  from  the  personalty,  either  by  m^kjre, 
advancements  to  children,  or  by  testamentary  gifts.    She  are  to  be 
may  dissent  from  the  will,  and  then,  or  in  the  case  of  intes-  Jto  hotch- 
tacy,  shall  have  a  child's  part  of  the  personalty,  and  one-  P^  ^^  ?® 
third  of  the  lands  of  which  her  husband    died  seized,  the  wife. 
Gifts  to  her  own  children,  or  to  those  of  a  former  marriage,  p'^Jfc^"^ 
made  over  before  her  marriage,  are  to  be  brought  into  thisre^ 

Vol.  I.  43 
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DicBMBKE,  hotchpot,  for  her  benefit.    Davis  v.  Duke,  Conf.  Rep.  36L 

This  secures  her,  to  a  great  extent,  in  a  reasonable  provi- 

apect,  upon  gj^jj  ^yj  ^f  ^jjg  personal  estate.     Not  entirely,  indeed.  The 

the  same  *       ,  ' 

footing  husband  may  yet  give  away  in  his  lifetime  all  his  personal 

^nnof'  effects;  and  a  child  advanced,  cannot  be  compelled  to 

fully  ad.  restore.    But  no  man  is  expected  to  strip  himself;  nor  to 

^^  advance  some  children,  so  as  to  leave  others  destitute.    In 

Davis  y.  this  respcct,  the  wife  is  placed  on  the  same  ground  with 

j?^^*  children  not  fully  advanced ;  which  is  deemed  a  sufficient 

Conf.  Rep.  .  •  t*        •  •  ■  i 

361,  ap.  security  to  her.  But  m  respect  to  dower,  she  stands 
proved.  alouc ;  her  rights  being  in  opposition  to  all  the  children.  It 
was  necessary,  therefore,  to  protect  her,  as  against  all  of 
them,  and  against  the  acts  of  the  husband  in  favour  of  any 
of  them,  which  could  have,  or  were  intended  to  have,  the 
effect  of  leaving  her  unprovided  for.  Hence,  when  her 
dower  was  confined  to  the  lands  of  which  he  died  seized,  an 
enactment  became  indispensable,  that  she  should  not  be 
injured  by  those  alienations  which  the  husband  made  for 
the  sake  of  defeating  her.  It  accordingly  comes  in  by 
way  of  proviso  to  the  clause  which  fixes  her  dower,  and 
declares,  that  "any  conveyances  made  fraudulently  to 
children,  or  otherwise,  with  the  intentioil  to  defeat  the 
widow  of  her  dower  hereby  allotted,  shall  be  held  and 
deemed  void,  and  such  widow  shall  be  entitled  to  dower 
in  such  land,  so  fraudulently  conveyed,  as  if  no  convey- 
ance had  been  made." 

The  Court  does  not  understand  his  Honor's  declaration, 
that  the  rights  of  the  widow  are  as  much  favoured,  by  the 
act  of  1784,  as  those  of  creditors  and  purchasers  are  by 
that  of  1715,  to  mean,  that  conveyances  void  as  to  the 
latter  class  of  persons,  in  respect  of  the  consideration,  are 
also,  for  the  same  reason,  void  as  to  the  widow.  The  case 
did  not  call  for  any  exposition  of  that  general  doctrine. 
The  remark  seems  not  to  have  been  material  to  the 
instruction  needed  by  the  jury,  and  is  supposed  to  have 
been  intended  to  express  only  the  idea,  that  each  class  of 
those  persons  had  established  legal  rights,  and  that  every 
conveyance  intended  to  defeat  them,  is  equally  avoided  by 
the  authority  of  a  statute.  This  leaves  it  to  be  settled, 
upon  the  construction  of  each  statute,  what  conveyances 
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import    in  themselves  the  intent  which  vitiates    them,  DBcnnEE, 
under  that  statute.    Between  those  statutes,  there  seems  ' 

to  be,  upon  their  terms,  and  from  the  subject-matter,  a  J^*'™."^ 
material  distinction.    Conveyances  may  stand  against  a  LirrLrroN. 
widow,  which  could  not  against  purchasers  and  creditors.  There  is  a 
Upon  the  act  of  1784,  the  observation  is  more  obvious  difference 
that  only  fraudulent  conveyances  are  avoided,  and  not  ^  tate  of  ^^ 
voluntary  conveyances,  as  such.    The  statute,  unlike  that  1784, 
of  1715,  is  altogether  silent  upon  the  subject  of  the  consi-  ^^^^yf 
deration.    The  intent  spoken  of,  is  the  actual  intent  to  ances  as  to 
defraud  the  widow ;  and  the  statute  specifies  no  fact  as  and^at^f 
therein  supposed  to  denote  its  existence,  or  repel  the  ^^i.^*. 
imputation  of  it.    The  consideration  of  a  deed  does  not  them  as  to 
necessarily — except  as  made  to  do  so  by  statute — enter  creditors 

•^  *^  J  and  pur- 

into  the  intent  of  the  parties;  although  it  is  evidence  of  chasers; 
it,  more  or  less  strong,  according  to  other  circumstances,  ^er*  c^un- 
A  deed  made  during  the  marriage,  in  trust  for  the  husband  tary  em- 
himself,  would  be  plainly  within  the  act.    The  inference,  ^not**' 
that  he  divested  himself  of  the  seisin,  to  exclude  his  wife,  fraudulent, 
would  be  irresistible.    If  made'  long  before  marriage,  and  accoimt'of 
not  in  contemplation  of  it,  there  would  be  no  evidence  of  ^i^  ^^ 
such  intent ;  or  if  made  immediately  before,  and  also  com-  >pherQ 
municated  to  the  wife  before  marriage,  there  would  be  must  be  an 
neither  actual  nor   intended    deception,  without  which,  ^^^  xjTL- 
there  is  no  fraud.    Such  bars  have,  however,  been  since  ^^^  ^he 
removed,  by  another  statute,  which  makes  the  wife  dowa-  dower,  to 
ble  of  equitable  interests ;  which  shows,  by  the  way,  the  *^°**^  * 
interpretation  proper  for  the  act  of  1784,  as  to  convey-  anoe  under 
ances  made  at  any  time,  which  are  wanting  in  good  faith.  ^^^^^  ^^ 
But  bona  fide  conveyances,  that  is  to  say,  such  as  are  not 
intended  to  defeat  the  wife,  do  not  seem  to  be  within  the 
meaning,  more  than  within  the  words  of  the  act.    Such 
are  sales ;  to  make  which,  an  unfettered  power  is  allowed 
the  husband.    Such,  too,  appear  to  be  bona  fide  gifts, 
whereby  the  husband  actually  and  openly  divests  himself 
of  the  property  and  enjoyment  in  his  lifetime,  in  favour  of 
children,  or  others,   thereby  making,  according  to  his 
circumstances,  and  the  situation  of  his  family,  a  just  and 
reasonable  present  provision  for  persons  having  meritorious 
claims  on  him,  and  with  that  view ;  and  not  with  the 
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I>BCEMBiR,*  view  to  defeat,  nor  for  the  sake  of  diminishing  the  wife's 
■   dower.     If  suitable  advancements  for  children  upon  their 
Littleton  going  into  the  world,  or  setting  up  business,  or   other 
LiTTLBTON.  reasonable    and  immediate  voluntary  dispositions,  were 
not  deemed  in  the  act  bonafde^  the  .purpose  of  the  Legis- 
lature would  have  been  more  distinctly  expressed,  by 
saying,  that  the  widow  should  be  endowed  of  all  lands 
of  which  her  husband  had  been  seized  during  the  coverture, 
except  such  as  he  had  in  his  lifetime  conveyed  upon  valu-^ 
able  consideration.     With  respect  to  advancements  to 
children,  in  particular,  there  would  certainly  have  been  a 
specific  provision ;  since  in  the  same  act,  the  manner  ia 
which  they  shall  be  regarded,  as  between  the  childreo 
themselves,  is  expressly  pointed  out.  Hence  the  conclusioQ 
is  adopted,  that  the  want  of  a  valuable  consideration,  does 
not  constitute,  absolutely  and  conclusively,  the  fraud  men- 
tioned in  the  proviso  of  the  8th  section. 
Any  con.        But  the  statute  would  be  unmeaning,   if  it  did   not 
wS^e™  ®'"^''^^®  every  case,  in  which,  whatever  may  be  the  form, 
husband     the  husband  substantially  reserves  to  himself  the  property, 
mmseff  the  during  his  life.     Such    a  disposition  is  necessarily  but 
property      colourablc,  as  determining  presently  his  seisin.     It  is 
^^       essentially  testamentary,  as  between  these  parties ;  for  the 
necessarily  gejgin  of  the  husband  determines  only  eo  insianti  with  his 

but  colour-  .  •' 

able,  and  life.  A  conveyance  m  those  terms  would,  upon  its  face, 
therefore     create  the  mischief  the  act  means  to  obviate.     It  would  be 

▼Old  as  to 

the  widow,  bad,  upon  common  law  principles,  within  the  custom  of 

j^f^f '^'^  London.  Turner  v.  Jennings,  2  Vern.  612. 685.  Fortesque 

1784.  V.  Hennah,  19  Ves.  67.    So,  if  from  other  circumstances. 

So  of  any  'n  ^an  be  collected,  that  the  apparent  immediate  disposition 

other  case 

in  which  *  is  not  bonafde,  that  is,  was  not  meant  to  be  simply  what 
theappa-     j^  purports  to  be;  but  that  the  donor  intended   that  it 

rent  imme-        '       * 

diate  dispo-  should  not  interfere  with  his  own  enjoyment,  but  should 
n^ho^      hinder  that  of  his  wife,  it  would  amount  to  the    same 

ji<ie— isnot  thing. 

hlterfere  I^  ^^^^  ^  immaterial,  in  such  a  case,  whether  the 
with  the  deed  be  made  before  or  after  marriage.  The  remoteness 
J^^ntof  of  the  day  of  its  execution  from  that  of  the  marriage,  may 

^i^Tt  P^^^  ^^  ^^®  }^^y*  ^^^^  ^^  ^^  ^^^  made  with  the  intent 
•niy  to       imputed  to  it.    It  can  have  no  other  effect.    For  when  a 


OP  NORTH  CAROLINA.  333 

t  statute  makes  conveyances,  intended  to  defeat  a  legal  Decembxb, 

right,  void,  upon  the  ground  of  fraud,  all,  whenever  made, 1 

which  were  intended  to  have  that  effect,  are  necessarily  ^'"•"•■««» 
Qj^c*  included.     When  secretly  made,  in  contemplation  of  the  LxTTLxraN. 

tlulj        ■   marriage,  that  special  intent  constitutes  express,  positive,  h^der  that 
^'  or  actual  fraud — as  it  is  indifferently  called,  in  the  books,  widow. 

^j  in  contradistinction  to  that  which  is  implied  by  law, 

yig^  merely  from  the  tendency  of  an  act.    Express  fraud  must 

yg^'  render  everything  into  which  it  enters,  vicious.    It  con- 

^1  sists  in  meaning,  at  the  time  of  an  act,  to  produce  thereby 

^j  a  particular  prejudice  to  another;  and  that  very  conse- 

|J  quence  will  be  produced,  if  the  act  be  allowed  to  stand. 

The  statute  13  Eliz.  makes  void  only  such  conveyances  as  l^^^^r  the 
are  intended  to  defeat  creditors;  and  therefore,  a  volun- Eliz.acaii- 
tary  conveyance  by  one  then  having  no  creditor,  is  not  ^eyance 
J  J  apparently  within  it.    Yet,  if  it  be  made  with  a  view  to  a  view  to 

f  becoming  indebted,  it  is  fraudulent  and  void.     Taylor  v.  ^^S^i 

y .  JoneSf  2  Atk.  602.    This  construction  is  absolutely  neces-  as  mach 

;  sary  to  the  preservation  of  the  rights  in  favour  of  which  afl^one^"** 

the  statute  is  made.    A  debt  contracted  immediately  after  made  bj  a 
the  debtor  has  made  himself  insolvent,  stands  upon  the  ready^in- 
',  same  footing  with  a  previous  one.    There  is  the  same  <Jcbted. 

intent  in  each  case — inferred  from  the  debtor's  disabling  ^^^  ^^ 
;  himself  to  pay,  at  the  particular  juncture,  when  he  owed  which  this 

',  a  debt,  or  intended  to  contract  it.  ibanded. 

The  same  reasons  apply  to  conveyances  in  prejudice  of  ^^PP^y* 
the  right  of  dower.    Indeed,  they  are  stronger,  upon  the  conveyanc 


word  used  in  the  act  of  1784.    It  is  "  widow,"  which  is  f!^*^®  , 

'  before  and 

not  appropriate  to  the  living  woman  whom  the  donor  has  ailer  mar- 
married,  more  than  to  her  whom  he  purposes  to  marry.  It  "^i^Jact 
is  properly  descriptive  of  any  woman,  whom  the  donor  of  1784, 
intents  to  defeat  of  her  rights,  as  his  widow,  whenever  intent  is  to 
she  shall  happen  to  become  his  widqw ;  and  makes  the  ^®^®**  ^ 

dower  of 

act  reach  every  deed,  at  whatever  period  made,  that  was  the  widow. 
intended,  when  made,  to  intercept  the  marital  rights  of  ^'^^^eed,  the 

^,  .^  .  .  •  1     J  1  word"wid. 

the  wife,  ansmg  upon  a  marriage  had,  or  proposed.  ow,**  used 

Here  the  evidence,  upon  which  the  question  of  intent  'r {^L*^' 
was  left  to  the  jury,  was  nearly  as  strong  as  it  could  be.  makes  the 
The  deed  was  made  fifteen  days  before  the  marriage ;  to  ^ngTfor 
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Dbcbmbul,  three  very  young  children,  by  a  former,  wife ;  was  for  the 
'  whole  estate,  real  and  personal,  of  the  donor ;  who  care- 
LnrtrroM  fjiHy  concealed  it  from  the  intended  wife,  kept  the  deed 
LrrruRoif.  and  the  estate  until  the  marriage,  and  afterwards 
that  word  retained  the  possession  of  the  property  about  twenty  five 
^^  ap.  years.  It  is  perfectly  apparent,  that  a  present  advance- 
propriateto  j^Qfii  of  the  donees  was  the  least  of  the  donor's  thoughts; 
woman,  Aod  that  he  never  meant  to  impair  his  enjoyment  or  control 
whom  the    over  the  estate. 

donor  mar- 

ried,  than  The  opinion  of  the  Court  is,  therefore,  that  the  interlo- 
^^m  he  cutory  judgment  rendered  is  not  erroneous ;  which  must  be 
intends  to  certified  to  the  Superior  Court,  in  order  that  it  may  be 
™"^*       proceeded  on,  and  the  plaintifi*  have  her  dower  allotted. 

And  there  must  be  judgment  against  the  defendants,  for 

the  costs  of  this  Court. 

Per  Curiam.  Judgment  aflSrmed. 


JOHN  M.  BLACK,  Administrator,  d&c.  of  HUGH  BLACK  v.  JOHN  and 

DANIEL  RAY. 

A  bequest  by  a  testator  to  his  wife,  of  a  "  girl  named  Hannah,  and  my 

horses,  &c.  and  my  plantation,  with  all  the  lands  adjoining  to  it,  during 

her  life-time,"  passes  but  a  life  estate  in  the  negro  girl. 
The  assent  of  an  executor  to  a  life  estate  in  a  slave,  extends  no  further  than 

such  life-interest,  and  the  reversion  remains  in  the  executor,  which  he  may 

assert  after  the  death  of  the  life  owner. 
Where  a  demand  was  read  aloud  from  a  written  paper,  any  person  who  heard 

it  may  prove  the  demand,  without  the  production  of  the  paper  from  which 

it  was  read. 

This  was  an  action  of  detinve  brought  by  the  adminis- 
trator (£e  bonis  noUf  with  the  will  annexed,  of  Hugh  Black, 
for  the  recovery  of  certain  slaves ;  and  tried  before  his 
Honor  Judge  Strange,  at  Moore,  on  the  last  Circuit. 

The  defendants  claimed  the  slaves  in  question,  by  virtue 
of  a  purchase  of  the  entire  interest  in  them,  from  the 
widow  of  the  testator,  to  whom  he  had  bequeathed  them 
in  the  following  clause  of  his  will :  "  To  my  dearly  beloved 
wife,  Effy  Black,  I  bequeath  my  negro  fellow  Toney»  my 
negro  wench  Jean,  and  a  girl  named  Hannah ;  and  my 
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horses,  and  one  half  of  my  cattle ;  my  hogs,  sheep,  and  Dkbhiii, 

household  furniture ;  my  plantation,  with  all  the  lands  ad-  

joining  to  it,  during  her  life- time."  Under  this  bequest,  it  ^'^ 
was  contended  for  the  plaintiff,  and  so  decided  by  his  Rat. 
Honor,  that  the  wife  took  only  a  life  estate  in  the  slaves. 
For  the  defendants  it  was  then  objected,  that  by  the  assent 
of  the  executors  to  the  legacy  of  the  wife,  all  the  interest 
which  they  had  in  the  slaves  was  divested,  and  that  no 
suit  could  be  sustained  by  them,  nor  by  the  administrator 
de  bonis  non  after  their  death,  for  the  said  slaves ;  and  that 
if  any  action  lay  at  all,  it  must  be  by  the  next  of  kin ; 
but  this  objection  was  overruled.  The  defendants  next 
insisted,  that  the  plaintiff  must  prove  a  demand  for  the 
slaves,  prior  to  the  commencement  of  his  action;  whereupon 
the  plaintiff,  reserving  to  himself  any  right  he  might  have 
to  recover  without  such  proof  of  a  demand,  introduced  a 
witness,  who  stated  that  the  plaintiff  read  aloud  to  the 
defendants,  a  demand  for  the  slaves  in  question,  from  a 
paper  which  he  held,  and  then  gave  to  each  of  the  defen- 
dants a  copy,  and  another  to  the  witness.  The  witness 
stated  further,  that  without  the  aid  of  such  copy,  he  did 
not  know  whether  he  should  have  been  able  to  have  re- 
membered the  words  of  the  demand,  but  that  with  its 
assistance  he  could  state  them  from  memory,  without  any 
reference  to  the  written  paper.  The  defendants'  counsel 
objected,  that  although  the  demand  was  read  aloud,  yet  as 
it  was  from  a  written  paper,  the  paper  itself  must  be  pro- 
duced, or  its  absence  accounted  for;  but  this  objection 
was  also  overruled  by  his  Honor,  and  plaintiff  had  a  ver- 
dict and  judgment ;  from  which  the  defendants  appealed. 

W»  H.  Haywood f  for  the  defendants. 

Mendenhall  and  Winstout  contra. 

RuFFiN,  Chief  Justice. — ^We  think  the  judgment  must 
be  affirmed.  The  gift  of  the  slave  and  land,  and  all  the 
other  articles,  is  in  the  same  sentence.  There  is  but  a 
single  disposing  word,''  bequeath,"  in  the  beginning  of  the 
clause,  which  extends  to  each  thing  given;  and  there 
is  but  one  expression  directing  the  quantity  of  estate. 
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0ICEHBBE,  «  durins:  her  life-time"  which  is  in  the  end  of  it,  and  neces- 

1835 

'  arily  controls  the  interest  in  each  subject  of  the  gift.  The 
B^<^  only  estate  given,  being  for  the  life  of  the  widow,  the  assent 
Rat.  of  the  executors  could  go  no  further,  and  consequently  the 
reversion  remained  in  them.  The  Anonymotis  case  in  2 
Hay.  Rep.  161,  is  an  authority  upon  both  points,  if  one 
were  needed  on  either.  We  suppose  the  last  objectiiMi 
was  not  seriously  taken. 

Per  Curiam.  Judgment  affirmed. 


JOHN  and  JOEL  HILL,  Execatora  of  ROBERT  HILL  v. 

MATTHEW  M.  HUGHES. 

The  gift  of  a  slave  bj  parol,  since  the  act  of  1806,  (Rev.  ch.  701,)  operates  as  a 
bailment ;  and  no  length  of  possession  under  such  gift,  will  raise  a  presump- 
tion of  title  in  the  donee. 

The  possession  6f  a  son-in-law  under  a  parol  gift  fixnn  his  wife's  father,  is  not 
evidence  of  fraud  in  the  donor,  as  to  the  creditors  of  the  son-in-law,  ttokas 
there  be  a  conveyance  of  the  slave  by  the  donee,  for  the  benefit  of  hb  credi* 
tors,  which  is  known  to  the  donor,  and  acquiesced  in  by  him. 

If  the  donee  of  a  slave,  under  a  parol  gifl,  convey  lum  in  trust  to  secnro 
creditors,  but  by  a  stipulation  in  the  deed,  still  retain  possession,  such  pos- 
session is  not  the  possession  of  the  alienee,  so  as  to  operate  as  a  bar  to  the 
donor  under  the  statute  of  limitations. 

Detinue  for  a  negro  slave  named  Harmon,  tried  at 
Stokes,  on  the  last  Circuit,  before  his  Honor  Judge  Nor- 
wood. 

The  case,  as  it  appeared  in  evidence  upon  the  trial,  was, 
that  the  slave  Harmon  was  the  property  of  the  plaintiff's 
testator  in  1810  or  1811,  when  one  William  G.  Haynes 
married  his  daughter ;  that  upon,  or  soon  after  the  mar- 
riage, the  slave  in  question  was  put  into  the  possession  of 
Haynes,  by  his  father-in-law,  and  so  continued  until  the 
death  of  Haynes,  in  1834 ;  that  in  1823,  Haynes,  who  had 
treated  the  slave  all  along  as  his  own,  conveyed  him  by  a 
deed  to  the  defendant  in  trust,  to  secure  a  debt  which  he 
then  owed,  and  which  he  continued  to  owe  until  his  death, 
and  which  was  still  subsisting  at  the  time  when  this  suit 
was  brought ;  but  by  a  stipulation  in  the  said  deed  of  trust. 
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the  possession  of  the  slave  still  continued  with  Haynes ;  DicEinm, 
that  Robert  Hill,  the  plaintiff's  testator,  died  in  August, 


1834,  and  soon  after,  the  plaintiffs  as  his  executors,  brought     ^^^ 
this  action  to  recover  said  slave  of  the  defendant,  who,    HooHn 
after  the  death  of  Haynes  in  the  fall  of  1834,  had  taken 
him  into  possession,  for  the  purpose  of  closing  the  trust* 

For  the  defendant  it  was  contended :  Ist,  That  from  the 
great  length  of  time  that  Haynes  had  had  possession  of  the 
slave,  all  the  writings  necessary  to  prove  the  gift  ought  to 
be  presumed. 

2ndly,  That  the  plaintiff's  testator,  by  permitting  Haynes 
to  hold  the  slave  out  to  the  world  as  his  own,  and  thereby 
to  get  credit,  upon  the  faith  that  the  title  was  in  him, 
was  guilty  of  such  a  fraud,  as  to  prevent  him  or  his  execu- 
tors from  setting  up  their  title,  to  the  prejudice  of  such 
creditors. 

3rdly,  That  as  the  deed  of  trust  stipulated  that  Haynes 
should  remain  in  possession  of  the  slave,  the  possession  of 
Haynes,  from  the  making  of  the  trust  in  1823,  up  to  his 
death  in  1834,  was  the  possession  of  the  defendant,  the 
trustee ;  and  that  therefore  the  statute  of  limitations  was  a 
bar  to  the  plaintiff's  recovery. 

His  Honor  instructed  the  jury,  that  since  the  act  of 
1806,  (Rev.  ch.  701,)  a  parol  gift  of  a  slave  operated  as  a 
bailment  only ;  that  in  cases  of  bailment,  the  statute  of 
limitations  did  not  run  until  the  termination  of  that  con- 
tract ;  that  the  fact  that  Haynes  claimed,  and  used  the 
slave  as  his  own,  would  not  terminate  the  bailment,  nor 
would  the  conveyance  to  the  defendant  have  that  eflfect, 
unless  accompanied  with  actual  adverse  possession  for 
thred  years ;  and  that  the  possession  of  Haynes  could  not 
have  that  e&ct.  He  charged  further,  that  there  was  no 
evidence  that  Hill,  the  father-in-law,  knew  of  the  convey- 
ance to  Hughes;  that  without  such  knowledge,  there  could 
be  no  fraud  in  the  case,  unless  at  the  time  of  putting  the 
slave  into  the  possession  of  Haynes ;  and  that  it  was  not 
seen  how  that  could  be  a  fraud  upon  the  creditors  of  Haynes. 
He  also  charged  that  the  presumption  of  title  was,  like  any 

;  other  presumption,  subject  to  be  contradicted  by  evidence. 

I  Vol.  I.  44 
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VKxaoL,  A  Terdict  was  returned  for  the  plaintiffs,  and  the  defendant 
„ appealed. 

V,  No  counsel  appeared  for  either  party. 


HOOBBB. 


Gaston,  Judge. — ^We  find  no  error  in  the  instructions 
complained  of,  to  warrant  the  reversal  of  this  judgment. 
There  was  no  evidence  from  which  a  jury  could  presume 
a  legal  conveyance  of  the  slave  from  Hill  to  his  son-in-law. 
To  hold  otherwise,  would  be  an  evasion  of  the  rule  of  law 
distinctly  laid  down  in  the  Act  of  1806,  {Rev.  ch.  701,) 
that  has  prescribed  certain  forms  as  indispensable  in  the 
transfer  of  slaves  without  consideration,  ''  No  gift  of  a 
slave  shall  be  good  or  available  in  law  or  equity,  unless 
made  in  writing;  signed  by  the  donor;  attested  by  at 
least  one  credible  subscribing  witness;  proven  or  acknow- 
ledged as  a  conveyance  of  land,  and^registered  in  the  office 
of  the  Public  Register."  Previously  to  this  act,  when  a 
slave  was  put  into  the  possession  of  a  son-in-law  by  his 
wife's  father,  and  no  more  appeared,  it  was  the  presump- 
tion of  law  that  the  act  was  done  gratuitously.  The  statute 
has  not  altered  this  presumption,  but  it  pronounces  that  no 
tide  passes  thereby.  Necessarily  then,  the  slave  is  held 
upon  a  bailment,  revocable  at  any  moment  by  the  bailor ; 
and  no  length  of  f)ossession,  under  such  a  bailment,  can 
make  the  slave  the  property  of  the  bailee. 

On  the  question  of  fraud,  the  Judge  properly  instructed 
the  jury,  that  the  deed  in  trust  made  by  Haynes,  was  not 
evidence  of  fraud  in  Hill,  unless  the  knowledge  of  it  was 
brought  home  to  him.  Haynes'  long  enjoyment  of  the 
slave,  may  indeed  have  deceived  his  creditors  and  sureties 
into  the  belief  that  it  was  his  property.  Every  day  brings 
to  our  notice  instances  of  great  hardship  and  inconvenience 
;*esulting  from  the  operation  of  this  statute.  But  the  legis- 
lature must  be  presumed  to  have  forseen  these,  and  to  have  0 
considered  them  as  lighter  evils  than  the  frauds  which  the  ' 
statute  was  designed  to  prevent.  It  is  our  duty  to  carry 
out  the  enactments,  and  we  have  no  right  to  judge  of  their 
policy.  It  would  be  a  manifest  departure  from  the  pro- 
vince of  judicial  interpretation,  to  treat  as  a  fraud  what 
the  law  sanctions.      Without  any  evidence,  therefore. 
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showing  a  concurrence  of  Hill  in  the  unwarrantable  use  ofDtcnnEK^ 
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the  thing  bailed,  no  Court  or  jury  can  have  a  right  to  call L. 

the  bailment  fraudulent,  or  deny  to  it  any  of  its  legal  pro-      ^^^ 
perties.  Hucihsb. 

It  is  perfectly  clear,  that  the  instruction  of  the  Judge 
was  right  on  the  question  of  the  statute  of  limitations.  The 
possession  of  the  bailee  cannot  be  adverse,  until  the  bail- 
ment has  been  determined ;  and  the  alienee  under  the  deed 
of  trust  did  not  take  possession  three  years  before  this  suit 
was  brought. 

PxB  Curiam.  Judgment  affirmed. 


THOMAS  GILLET  v.  EDWARD  S.  JONES. 

Upon  a  petition  filed  under  the  act  of  1809  (Rev.  eh.  773),  to  recorer  dam- 
ages caused  by  the  erection  of  a  mill,  damages  may  be  assessed  for  an 
injury  to  the  health  of  the  plaintiff  and  his  fiunily,  as  well  as  for  overflow- 
ing  his  land. 

If)  at  the  time  of  the  trial  of  a  suit  upon  a  petition  for  damages  under  the 
act  of  1809,  five  years  have  elapsed  since  the  filing  of  the  petition,  a 
a  peremptory  judgment  for  the  annual  damage  for  five  years  is  proper, 
whether  such  annual  damage  be  above  or  below  twenty  dollars. 

This  was  a  petition  filed  in  the  County  Court  of  Jones, 
at  September  Term,  18299  to  recover  damages  caused  by 
a  grist-mill,  erected  and  occupied  by  the  defendant.  The 
petition  alleged  the  plaintiff  to  be  the  owner  of  a  tract  of 
land  in  fee,  on  which  was  situate  the  dwelling  house  occu- 
pied by  himself  and  family ;  that  on  a  stream  which  ran 
through  his  land,  the  defendant  erected  his  mill  and  dam, 
by  which  the  water  was  thrown  back  upon  the  plaintiff's 
land  near  his  dwelling  house,  thereby  covering  a  portion 
of  his  cleared  ground  and  rendering  it  unfit  for  cultiva- 
tion ;  and  also  generating  a  large  number  of  insects  which 
infested  his  plantation  and  house,  and  corrupting  the  air 
so  that  his  dwelling  was  rendered  disagreeable  and 
unwholesome.  Upon  the  proceedings  in  the  County  Court 
the  plaintiff  had  a  verdict  and  judgment,  and  the  defendant 
appealed  to  the  Superior  Court ;  where,  on  the  last  Circuit, 
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Dtcbmbie,  the  case  was  tried  before  his  Honor  Judge  D011NEI1L9  when 
the  plaintiff  offered  evidence  in  support  of  all  the  allega- 


GiLurr    i^JQQg  ^f  i^-g  petition.    To  that  tending  to  show  an  injury 
Jofoes.     to  the  health  of  the  plaintiff  and  his  family,  the  defendant 
objected,  but  it  was  received  by  the  Court ;  and  the  jury 
>  rendered  a  verdict  for  fifty  dollars  as  the  annual  damage. 

Upon  this  verdict  the  Court  gave  judgment  absolutely  for 
five  several  siims  of  fifty  dollars ;  that  is  to  say,  one  for  the 
year  ending  September,  1829,  and  one  for  each  year  fol- 
lowing to  September,  1833,  inclusive ;  after  which  time 
the  mill  had  not  been  kept  up.  From  this  judgment  the 
defendant  appealed. 

/.  H.  Bryan  for  the  defendant. — This  is  a  petition  for 
damages  caused  by  the  erection  of  a  mill,  under  the  act  of 
1809  {Rev.  ch.  773).  The  injury  is  a  tort,  and  the  petition 
cannot  be  revived  against  the  defendant.  Fdlow  ▼. 
Fulgham,  3  Murph.  Rep.  254.  The  statute  has  merely 
given  a  new  remedy ;  the  injury  is  still  the  same  in  its 
nature.  Wilson  v.  Myers,  4  Hawks'  Rep.  82.  The  act 
of  1813  {Rev.  ch.  863),  renders  it  manifest  that  it  is  the 
overflowing  for  which  the  remedy  is  given ;  and  the  act  of 
1809  speaks  of  the  damages  being  increased  by  raising  the 
water.  It  is,  therefore,  a  trespass  or  injury  to  the  posses- 
sion, and  the  same  evidence  is  necessary  as  would  be 
required  in  an  action  of  trespass  quare  datisum  fregit. 
The  petition  is  to  be  filed  in  the  county  in  which  the  land 
is  situate ;  the  jury  are  to  meet  on  the  premises,  and  view 
and  examine  them.  The  statute  does  not  prevent  the 
bringing  an  action  on  the  case  for  consequential  damage. 
A  person  whose  land  is  not  overflowed  an  inch,  may  bring 
this  action  on  the  case.  The  plaintiff  must  then  either 
show  possession  actual,  or  title;  and  the  same  defence 
may  be  made  as  to  an  action  of  trespass  quare  dausum 
fregit. 

The  statute  describes  the  injury  to  the  land.  The  jury 
are  to  view  the  land.  They  cannot  from  that  view  decide 
upon  an  injury  to  health — that  is  to,  or  may  be  gathered 
from  the  opinion  of  medical  men.  The  statute  is  rather 
passed  to  relieve  the  mill-owner  from  vexatious  suits.  The 
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damages  are  to  be  assessed  for  one  year,  and  judgment  is  Biobmsb, 
to  be  rendered  for  five,  unless  the  damages  should  be  . 

increased  by  raising  the  water  or  otherwise,  if  the  mill  is    ^'"" 
kept  up.    The  injury  to  health  may  certainly  at  any  time     Jonb. 
be  redressed  by  an  action  on  the  case,  so  that  the  statute 
does  not  include  that,  as  it  certainly  does  an  injury  to  the  • 

land* 

Badger  for  the  plaintiff. 

RuFFiN,  Chief  Justice,  after  stating  the  case,  proceeded : 
— It  is  here  insisted  for  the  defendant,  that  the  act  of  1809 
{Rev.  ch.  773),  extends  only  to  the  direct  damage  to  the 
soil  overflowed ;  and  that  any  other  consequential  injury 
is  without  redress  in  this  naethod  of  proceeding. 

By  the  common  law,  every  consequential  hindrance  or 
disturbance  in  the  enjoyment  of  that  in  which  a  man  has 
right—- ^er  qtiod  uti  non  possit — was  deemed  an  injury,  for 
which  an  action  on  the  case  lay.  The  estate  may  be 
rendered  less  valuable  by  throwing  a  water  course  back 
upon  it,  either  in  rendering  the  soil  less  productive,  or  in 
making  the  dwelling-house  uninhabitable,  by  reason  of 
offensive  smells  or  noisome  pestilences.  Each  of  those 
efiects,  we  know,  is  a  private  nuisance  at  common  law, 
and  is  classed  amongst  those  injuries  to  real  property  for 
which  the  proprietor,  as  such,  is  entitled  to  recover 
damages. 

The  statute  under  consideration  does  not  seem,  in  any  The  main 
of  its  provisions,  to  have  been  intended  to  abrogate  the  ^jj^^^^f 
right  of  the  proprietor  of  land  to  protect  it  from  nuisances,  1809  was 
or  to  recover  the  damages  arising,  in  any  way,  from  their  ^^^ 
erection  or  continuance.    The  main  object  of  it  was  to  exercise  of 
restrain  a  malicious  exercise  of  the  right,  by  the  bringing  moniaw 
of  repeated  actions  for  trivial  damages ;  and,  to  that  end,  ^^V^ 
to  suspend  the  remedy  at  common  law  until  it  could  be  nuisance  in 
ascertained,  in  the  method  designated  in  the  act,  that  the  ^^<>^^ 

^^  cases* 

complaint  was  not  frivolous.    The  statute  does  not  create  j^  ^^^  ^^ 
any  new  right  to  damages;  nor  does  it  profess  to  abolish  create  any 
any  pre-existing  one.    It  only  confers  a  mode  of  recovery ;  ^  daa? 
or,  rather,  the  party  is,  to  a  certain  extent,  restricted  to  a  agem  nor 
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particular  mode  of  recovery.  Whatever  was  before  a 
nuisance,  remains  a  nuisance;  and  whatever  damages 
arising  therefrom  were  before  recoverable  may  still  be 
recovered.  The  jury  is  not  bound  down  to  the  assessment 
of  damages  for  the  overflowing  of  the  land,  by  itself.  The 
legislature  did  not  mean  an  injustice  so  gross.  It  is 
restrictive  as  to  the  remedy  merely ;  and  as  to  that,  only 
partially.  There  are  no  words  which  either  affirmatively 
exclude  other  incidental  damages,  or  do  so  negatively  by 
directing  them  to  be  assessed  for  the  overflowing  of  the 
soil,  and  for  that  only.  On  the  contrary,  the  terms  are 
general,  that  any  person  injured  by  the  erection  of  a  mill, 
shall  apply  by  petition,  setting  forth  in  what  respect  he  is 
injured ;  and  that  thereupon  there  shall  be  a  jury  on  the 
premises,  who  shall  be  sworn  to  inquire  whether  any 
damage  hath  been  sustained  by  the  plaintiff  by  reason  of 
the  erection  of  the  mill ;  and  truly  to  assess  the  amount  he 
ought  annually  to  receive  on  account  thereof.  By  no 
phraseology  could  the  grievance  to  be  set  forth  in  the 
petition  be  left  more  at  large ;  nor  a  more  unlimited  range 
allowed  to  the  inquiries  by  which  a  just  recompence  may 
be  ascertained.  The  act,  indeed,  speaks  of  the  damages 
being  increased  "  by  raising  the  water  "  after  suit,  and  of 
a  jury  "  on  the  premises ;"  and  that  of  1813  {Rev.  ch.  863,) 
which  is  in  pari  materia,  enacts  that  the  owner  of  "  land 
overflowed"  by  the  erection  of  mills  for  domestic  manufac- 
tures, shall  have  the  same  remedy  as  is  given  by  the  act  of 
1809  against  the  owners  of  grist-mills.  It  is  hence  argued, 
that  the  comprehensive  words  before  quoted  must  be  con- 
trolled by  the  context,  so  as  to  confine  the  act  entirely 
to  the'  injury  of  overflowing  land. 

It  may  be  yielded  that  the  case  of  an  overflowing, 
being  the  ordinary  and  most  obvious  injury  of  this  kind, 
may  have  been  more  immediately  in  the  mind  of  the  legis- 
lature. But  even  if  that  admission  be  correct,  it  does  not 
follow,  that  the  law  should  deem  that  the  only  injurious 
consequence ;  nor  furnish,  by  this  remedy,  adequate  redress 
for  any  other.  The  utmost  that  can  plausibly  be  inferred, 
is,  that  the  act  does  not  apply  to  any  case  but  one,  in 
which  the  overflowing  of  the  soil,  constitutes  either  the 
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Yfhole,  or  a  part  of  the  plaintiff's  injury.    When  there  is  in  Decembbi, 

fact  an  overflowing  of  the  land,  the  jurisdiction  certainly ~ 

attaches ;  and  the  purposes  of  justice  then  forbid  a  con-      '^^ 
struction  which  will  prevent  the  remedy  provided  in  the     Jomw- 
act  from  being  commensurate  to  the  whole  injury  arising 
from  the  erection  of  a  nuisance  of  this  kind,  unless  the 
words  themselves  plainly  and  conclusively  express  the  con- 
trary.   Indeed,  very  soon  after  the  act  passed,  (in  Janu-  J^  caseof 
ary,  1816,)  the  Supreme  Court,  in  Mumford  v.  Terrj/f  2  t^^2  ^ 
Car.  Law  Repository,  425,  construed  it  as  extending  to  ^'    Zk 
all  cases.    The  Chief  Justice,  Taylor,  emphatically  says,  approved.  * 
upon  its  terms  and  design  taken  together,  that  "  in  every 
case  of  a  person  receiving  fin  injury  from  the  erection  of  a 
mill,  a  petition  miLst  be  filed,  in  order  to  ascertain  the  ex- 
tent, because  upon  that  depends,  whether  the  common  law 
is  exercisable."    Of  the  correctness  of  that  position,  no 
judicial  or  professional  doubt  has  reached  us,  until  that 
expressed  on  the  Circuit  in  Purcd  v.  M'Callum,  (ante  221,) 
which  was  before  this  Court  at  the  last  term,  and  struck 
us  with  surprise  at  the  time.    The  policy  of  the  act  re-  The  policy 
quires  its  application  to  all  injuries  of  whatever  character,  of  1309,  re- 
arising  from  the  erection  of  a  mill ;  for  the  statute  may  v^  its 
otherwise  be  rendered,  in  a  great  degree,  nugatory.    The  toail^knu^ 
object  of  the  act  is,  mainly,  the  protection  of  the  owners  of  nesofwliau 
mills,  against  the  necessity  of  abatmg  them  as  nuisances —  racter,  aris- 
whether  they  be  nuisances  in  respect  of  overflowing  land,  ^^^^ 
and  producing  stench  and  disease,  or  in  respect  of  any  one  Uon  of  a 
of  those  efiects,  provided  the  annual  damage  be  not  twenty  ^ 
dollars.    It  will  defeat  that  policy  to  take  either  of  those 
cases  out  of  the  act  altogether,  since  the  owner  of  the  mill 
will  then  be  exposed  to  the  successive  actions  at  the  com- 
mon law,  of  the  person  injured.    Why  should  the  legisla- 
ture allow  a  person,  whose  habitation  is  rendered  less 
comfortable,  to  the  value  of  less  than  twenty  dollars,  to 
compel  another  to  pull  down  his  mill,  and  restrain  one  who 
sustains  an  equal  damage  from  the  overflowing  of  his  land, 
from  the  same  course  of  proceeding?  But  if  the  statute  be 
confined  to  the  single  case  of  overflowed  land,  what  is  to 
prevent  the  owner  of  land,  slightly  overflowed,  from  waiv- 
ing that  injury,  and  suing  at  common  law ;  and  thus  pro- 
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^^'■^g^  dace  the  mischief  for  which  the  act  intended  a  remedy  1 

— There  seems  to  be  no  reason  for  giving  or  withholding  the 

«.       statute  remedy,  whether  it  be  exclusive  or  cumulative,  in 
Jom.     tiiQ  Que  class  of  cases  more  than  in  the  other ;  and  hence  in 
Mumford  v.  Terry ,  it  was  properly  declared  to  embrace 
all. 

But  the  present  case  falls  certainly  within  the  act,  unless, 
indeed,  it  be  construed  to  take  away  all  right  to  damages, 
for  every  injury  but  that  of  overflowing  land ;  which  would 
be  against  common  right,  and  inconsistent  with  the  general 
words  before  quoted.  Here  there  is  both  an  overflowing  of 
the  soil,  and  an  injury  to  health.  If  the  latter,  when  it 
exists  without  the  former,  cannot  be  redressed  in  this  mode, 
yet,  when  they  concur,  it  is  inconceivable  that  the  Legis- 
lature meant  that  each  of  these  consequences  from  the  same 
wrongful  act,  should  be  redressed  by  separate  actions, 
when  the  statute  itself  relieves  the  defendant  from  a  liabil- 
ity to  a  multiplicity  of  suits,  by  substituting  one,  for  all 
that  could  before  be  brought  in  five  years.  The  whole  is 
one  injury,  affecting  the  plaintiff  in  different  respects,  but 
produced  by  one  and  the  same  act  on  the  part  of  the  de- 
fendant. 

Since  this  law  was  enacted,  there  have  been  numerous 
trials,  in  which  the  stress  of  the  controversy  was  upon  the 
deleterious  effect  on  the  healthfulness  of  the  plaintiff's 
estate,  while  the  injury  from  overflowing  was  admitted  to 
be  nominal ;  and  until  Purcd  v.  M'Calium,  the  bench  and 
bar  concurred  uniformly  in  the  construction  now  adopted* 
The  opinion  of  the  Court  is  clear,  that  the  evidence  was 
relevant  to  a  most  important  point  of  the  inquiry  before  the 
jury,  and  was  therefore  properly  admitted. 

The  counsel  for  the  defendant  has  also  insisted,  that  there 
is  error  in  rendering  the  judgment,  for  which  it  must  be 
reversed.  The  error  is  alleged  to  consist  in  giving  the 
judgment  for  more  than  the  damage  of  one  year. 

The  latter  part  of  the  first  section  of  the  act,  makes  the 
verdict  generally  binding  for  five  years.  It  admits  two 
exceptions ;  the  one,  when  the  mill  is  not  kept  up ;  the 
other,  when  the  damages  are  increased  by  the  raising  of 
the  water,  or  otherwise.    If  the  defendant  shall  surcease 
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the  injury,  for  which  the  damages  are  prospectively  assess- 
ed, the  right  to  that  aliquot  part  of  them  shall  fail ;  or  if  he 
shall  aggravate  the  injury,  the  former  proceedings  shall  not   ^"-^^ 
conclude  the  plaintiff  within  the  five  years.   It  is  clear  from     Jonbb. 
the  perusal  of  the  act,  that  the  draft  of  it  did  not  emanate 
from  a  legal  mind ;  for  it  speaks  of  "  the  verdict  being  bind- 
ing for  five  years ;"  and  "  of  the  verdict  and  judgment  of 
the  jury  on  the  premises ;"  and  of  the  party's  applying  to 
the  clerk  to  issue  an  execution  annually,  if  the  defendant 
should  fail  to  pay  the  sum  *'  assessed  by  said  verdict,"  and 
is  silent  as  to  any  judgment  of  the  Court.    But  being  a 
legal  proceeding,  there  must,  necessarily,  be  a  judgment; 
and  that  according  to  the  course  of  the  common  law, 
except  so  far  as  it  may  be  necessary  to  modify  it,  in  con- 
formity with  the  statute.    Without  a  judgment,  there  is 
no  warrant  for  the  execution,  which  the  clerk  is  directed 
to  issue.    As  the  verdict  is  declared  to  be  binding  for  five 
years,  so  the  judgment  or  judgments  must  also  embrace 
that  period.    The  question  is,  whether  the  judgment  is  to 
be  entered  at  once  for  the  whole  time,  or  whether  judg- 
ments are  to  be  successively  entered  from  year  to  year ; 
and  if  the  former,  whether  the  judgment  is  to  be  absolute 
in  its  terms,  or  conditional  in  reference  to  the  circumstan- 
ces before  mentioned,  by  which  the  rights  and  liabilities  of 
the  parties  may  be  varied. 

The  act  does  not  contemplate  any  action  of  the  Court, 
subsequent  to  the  first  judgment,  in  order  to  give  the  plain- 
tiff eflfectual  process  for  the  whole  of  the  damages ;  for  his 
application  is  not  to  be  to  the  Court,  but  to  the  ministerial 
officer  for  execution.    It  follows,  we  think,  that  the  judg-  Upon  aver- 
ment  is  to  be  rendered  at  once  for  the  whole  damages,  thLact,  ^ 
with  a  ceiiat  executio,  as  to  the  portions  not  payable  at  the  where  the 
period  of  giving  judgment.    It  was  once  held,  that  dama-  damage  is 
ges  accruing,  pending  the  suit,  as  interest  for  example,  ^^^1^* 
could  not  be  included  in  the  verdict.    But  that  has  long  jud^ent 
since  been  exploded ;   and  this  act  carries  the  contrary  ^j^e^j^ 
principle  so  far,  as  in  eiiect  to  give  damages  beforehand,  magea  with 
In  the  expectation  that  the  summary  proceeding  by  peti-  ^^iSfor**" 
tion,  and  the  jury  of  view,  would  speed  the  verdict,  so  that  those  not 
it  would  be  given  within  the  year  succeeding  the  filing  of  able^  ^^ 

VOL.  n.  45 
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Dkxmbke,  the  petition,  the  first  execution  authorised,  is  for  the  year 
'     preceding  the  suit.    But  when  trials  at  bar,  upon  appeals 
Gnjjrr    ^^^^  afterwards  allowed,  and  it  thereby  happens  in  every 
JoMu.     case,  that  more  than  one  year  elapses,  and  frequently  seve- 
ral, before  the  final  decision,  there  is  every  reason  for  an 
immediate  judgment  and  award  of  one  execution  for  the 
whole  amount  of  annual  assessments,  that  ought  to  be  paid 
The  judg.  at  the  time  of  trial.    To  that  extent,  the  judgment  must,  of 
^^^  be    course,  be  peremptory.    Nor  does  it  appear  to  the  Court, 
peremptory  how  it  can  have  any  other  character  in  respect  of  other 
conditionaL  parts  of  the  damages.    It  is  contrary  to  the  nature  of  a 
judgment  for  money  merely,  that  it  should  be  conditional ; 
either  that  the  plaintiflf's  right  should,  according  to  the 
terms  of  the  judgment  itself,  arise  or  be  defeasible  upon  a 
future  contingency.    The  judgment  would  not  be  final, 
nor  authorize  execution,  without  referring  to  the  clerks  the 
determination  of  the  judicial  questions,  whether  the  defen- 
dant had  continued,  augmented  or  abated  the  nuisance. 
Those  inquiries  can  be  made  by  the  Court,  in  appropriate 
methods,  without  altering  the  form  of  entry,  or  the  effect  of 
If  the  dam.  the  judgment.    If  the  damages  be  increased  by  the  subae- 
^^^™-   quent  act  of  the  defendant,  and  the  plaintiflf  bring  a  new 
plaintiff      suit,  the  cstoppcl  of  the  former  judgment,  if  pleaded,  would 
e^wd  w  ^  removed  by  a  replication  of  the  new  wrong,  by  means 
the  judg.     whereof  greater  damages  accrued  to  the  plaintiff.    If  the 
ifthl  dfi     defendant  do  not  keep  up  the  mill,  that  may  be  shown  by 
fendant  do  ^'^  ^^  ^^^  Same  Way  that  he  can  any  other  matter  of  dis- 
Aemiu^th^  charge  arising  after  judgment,  upon  audita  quertdaf  or 
judgment    Other  remedy  in  the  nature  of  it.    In  Wilson  v.  Myerss  4 
arii  for^*  Hawks'  Rep.  73,  it  appears  that  judgment  for  the  five 
the  residue  years  was  given  in  the  first  instance;  and  it  is  manifest 
agesbyoul  ^^^  ^^^  words  of  Judge  Henderson,  that  this  Court  ap- 
dita^eru^  proved  of  it.    Had  its  correctness  been  doubtful,  it  is 
remedy  in   ^Iinost  certain  that  the  counsel  in  that  case  would  have 
tte  nature   brought  his  writ  of  error  on  the  matter  of  law,  instead  of 
endeavouring  to  sustain  that  for  error  of  fact,  after  the 
amendment. 

To  all  cases  in  which  the  damages  are  less  than  twenty 
dollars,  the  foregoing  observations  are  strictly  applicable ; 
because  that  far  the  proceedings  are  conclusive  upon  both 
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parties,  unless  where  the  supervening  matters,  already  Dkhibxr, 

mentioned  arise.    But  it  has  been  further  contended,  that  1 — 

when  the  damages  are  twenty  dollars  or  more,  neither    ^'^ 
party  is  concluded,  but  for  the  one  year  preceding  the  suit^     Jones. 
and  consequently  that  the  judgment  must  be  for  that  year 
only. 

The  Court  cannot  adopt  that  opinion.  It  may  be 
observed,  in  the  first  place,  that  the  same  objection  pre- 
sented itself  in  WUson  v.  Myers,  in  which  the  annual 
damages  were  assessed  to  thirty  dollars ;  and  it  was  not 
made  the  ground  of  appeal,  or  writ  of  error.  «But  upon 
the  act  itself,  the  Court  is  satisfied,  that  the  fifth  section  is  Wlieic  the 
a  provision  altogether  for  the  benefit  of  the  plaintiff,  which  the  petition 
ffives  him  the  election  of  the  statute  remedy  for  the  whole  ^nda  within 

^  "^  five  yean, 

injury,  or  of  that  remedy  for  the  damages  of  one  year,  and  and  the 
that  of  thd  common  law  for  the  residue.  It  is  in  the  nature  P'*^^ 

nas  a  ver- 

of  a  proviso  to  the  previous  enactment,  that  the  judgment  diet  for 
shall  be  binding  for  five  years ;  and  declares,  that  notwith-  ^Jnty^ 
standing  that  enactment,  "  the  person  injured  shall  not  be  dollars 
prevented  from  suing"  at  common  law,  when  the  damages  damages, 
shall  be  found  as  high  as  twenty  dollars.    When  that  *l®  ^ 
happens,  the  party  shall  not  be  prevented  from  recurring  take  judg. 
to  his  ancient  remedy,  that  is  to  say,  he  shall  be  at  liberty  fi^"**^ 
to  do  so ;  "  and  in  such  cases,  the  verdict  and  judgment  shall  dama^ 
only  be  binding  for  one  year."    ^*  In  such  cases,"  does  not  2[ose  ^r 
mean  those  merely  in  which  the  damages   have  been  *J|®y^ 
assessed  to  twenty  dollars ;  but  those  in  which  that  has  ^^'^' 
taken  place,  and    also  the  plaintiff,  using  the    liberty 
allowed  by  the  act,  sues  **  as  has  heretofore  been  usual." 
Then,  and  in  that  case  it  is,  that  the  verdict  shall  not  And  if  he 
conclude.  But  if  the  plaintiff  chooses  not  to  sue  at  common  i^^  ^ 
law,  then  it  is  conclusive.    It  is  the  defendant's  own  fault,  ^dnnent 
if  he  should  suffer  from  heavy  damages,  because  he  can  yearaannu. 
always  discharge  himself,  by  pulling  down  his  dam ;  and  J^^*^'^ 
the  act  assumes,  that  it  is  his  interest  and  desire,  that  one  oondnded 
suit  should  determine  the  controversy.    It  saves  him  from  ^^* 
costs,  and  enables  him  to  keep  up  his  mill,  by  making  just  and  not  be 
compensation  for  the  actual  injury.    There  is  no  expres-  ^  J^^ 
sion  in  the  act,  from  which  it  can  be  collected,  that  he  can  pommon 
be  relieved  from  any  part  of  the  damages  assessed,  but  remedy. 
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^■c»^i  by  abating  the  nuisance ;  and  that  is  to  be  his  own  act, 

! —  and  not  the  eBect  of  the  judgment.    So  far  as  the  object 

*^^     is  solely  the  ascertainment  of  the  damages,  there  is  no 
JoNBi.     necessity  for  a  second  suit ;  for>they  will  be  as  correctly 
found  by  the  jury,  in  the  one  action,  as  in  the  other.  There 
b  then*no  reason  for  allowing  the  defendant  to  recur  to  the 
common  law  in  any  case ;  thereby  putting  the  plaintiff 
to  prove  again  damages,  which  have  been  already  liqui- 
dated.   For  this  reason,  the  suit  at  common  law,  given  to 
the  plaintiff,  is,  obviously,  not  to  enable  him  to  recover 
compensation,  but  to  induce  the  defendant  to  abate  the 
nuisance.    In    a  case  where  that   purpose   cannot   be 
.    answered,  the  whole  ground  of  election  is  swept  away ; 
and  the  judgment  must  be  in  favour  of  the  plaintiff,  for 
the  damages  assessed  on  the  petition ;  either  because  he 
has  no  longer  an  election,  or  is  presumed  to  q)ect  those 
damages,  since  he  can  get  nothing  more.    In  the  present 
case,  the  suit  pended  so  long,  that  seven  years  expired  from 
the  point  of  time  to  which  the  damages  related ;  so  that, 
by  no  possibility,  could  he  bring  about  an  abatement 
error  M^^  within  the  five  years,  and  his  sole  remedy  was  in  the 
apinst  the  recovery  of  damages ;  to  ascertain  which,  there  can  be  no 
tnd  per.'     necessity  for  a  second  suit,  since  that  has  been  done  in 

haps,  also,    this. 

the  d^-       Had  the  trial  been  sooner,  it  would  have  been,  doubtless, 
***°*i  ^      correct,  that  the  record  should  have  stated  the  plaintiff's 

enter  a  '  *^ 

judgrment  election.    It  would  have  been  error,  at  least  against  the 

Byb  years  pl^i^tiff,  to  render  the  judgment  against  his  will,  for  the 

annual  whole  fivc  years ;  for  he  could  not  proceed  in  a  second 

^^J^Jfi^'  action,  for  the  recovery  of  damages,  for  which  he  already 

exceeds  )^^  ^  judgment.      It  might,  perhaps,  be  also  error  as 

doUars,  agaiust  the  defendant ;  since  he  may  have  the  right  to  ask 
without  the  tjjj^t  tjjg  plaintiff  be  required  to  make  his  election,  that 

election  r  i 

of  Uie  he  may  definitively  know,  at  what  price  he  may  keep  up 

aTOMuiL  ^^*  °^^'''     ^^^  where  the  lapse  of  time  has  absolutely 

upon  the  deprived  the  plaintiff  of  any  other  relief  than  that  to  be 

u^ess  the  obtained  by  the  remedy  he  is  then  prosecuting,  namely, 

suit  has  iiis  damages,  all  motive  and  opportunity  for  election  is 

tnMsted  gone ;  and  it  is  a  futile  attempt  to  make  it  appear  more 
fivS^TCaJ^^  explicitly  in  the  record,  than  it  already  does.     In  the 
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THE  STATE  e.  EUJAH  DICKINSON. 

The  sixth  and  Bevcnth  sections  of  the  act  of  1818,  {Rev,  eh.  963,)  modified 
by  the  act  of  1824,  (Tay.  Rev.  eh.  1234,)  respecting  the  time  within  which 
the  transcript  of  the  record  in  appeals  from  the  Superior  to  the  Supreme 
Court,  shall  be  filed  in  the  latter,  do  not  apply  to  appeals  in  criminal 


An  indictment  fer  fornication,  under  the  act  of  1805,  {Rev.  eh.  684,)  must 
charge  a  fiict  to  negative  the  relationship  of  marriage  between  the  parties, 
or  it  cannot  be  sustained. 

At  the  last  Spring  Term  of  the  Superior  Court  of  law 
for  New  Hanover  County,  the  grand  jury  found  the 
following  bill  of  indictment  against  the  defendant,  to  wit : 
"  The  Jurors  for  the  State  upon  their  oaths  present,  that 
Elijah  Dickinson,  late  of  New  Hanover,  on  the  tenth  day 
of  March,  in  the  present  year,  and  on  divers  other  days 
and  times  before  and  since,  in  said  county,  did  commit 
fornication  with  one  Mary  Ann  Paget ;  and  then  and  there 
did  bed  and  cohabit  with  her ;  and  then  and  there  had  one 
child  by  her,  without  parting  or  an  entire  separation,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state.'' 
At  the  same  term,  before  his  Honor  Judge  Seawbll,  a 
motion  was  made  by  the  defendant's  counsel,  to  quash  the 
indictment  for  insufficiency,  which  was  sustained,  and 
Mr.  Solicitor  TVoy  appealed.  The  transcript  of  the 
record  in  this  case  was  not  filed  at  the  last  (June)  term  of 
this  Court,  nor  until  after  the  first  seven  days  of  the 
present  term. 

The  Attorney- General,  for  the  state,  referred  to  the 
cases  of  The  State  v.  Aldridge,  3  Dev.  Rep.  331,  and 
Eure  V.  Odom,  2  Hawks'  Rep.  52. 

No  counsel  appeared  for  the  defendant. 


opinion  of  the  Court,  therefore,  the  judgment  must  be  ^^"JS?** 
affirmed.  L 

Per  Curiam.  Judgment  affirmed.  "^ 

JoNn. 
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DfeoKMBBR,      Gaston,  Judge. — A  doubt  has  been  suggested,  whether 

'. —  this  appeal  be  properly  constituted  in  this  Court.    The 

^     indictment  was  quashed  for  insufficiency  at  the  Spring 
DioKiNBON.  Term,  1835,  of  New  Hanover  Superior  Court,  and  from 
-  this  judgment  the  State  appealed.    The  sixth  and  seventh 
sections  of  the  act  of  1818,  {Rev.  ch.  963,)  modified  by  the 
act  of  1824  (Tay.  Rev.  ch.   1234,)  require,  that  in  all 
cases  of  appeal  from  the  Superior  to  the  Supreme  Court, 
the  transcript  shall  be  filed  within  the  first  seven  days  of 
the  term  next  ensuing  the  appeal ;  and  in  this  case,  the 
transcript  was  not  filed  at  the  succeeding  term,  nor  until 
after  more  than  seven  days  had  elapsed  of  the  present 
term*.  On  examination,  however,  of  the  provisions  in  those 
sections,  and  also  of  the  peculiar  provision  made  in  the 
fourth  section  for  certifying  the  judgment  of  this  Court  in 
criminal  cases  to  the  Superior  Courts,  we  are  constrained 
to  believe,  notwithstanding  the  general  terms  used,  that  in 
this  enactment,  criminal  cases  were  not  intended  to  be 
comprehended.'  It  is  indecent  to  suppose,  that  where  a 
conviction  has  been  had  in  a  capital  case,  or  in  one  of  a 
heinous  nature,  it  could  be  intended,  that  the  clerk  below 
should  proceed  ministerially  to    enforce    the    sentence 
appealed   from,    upon    a  certificate  from    the  clerk  of 
this  Court,  that  the  transcript  of  appeal  had  not  been 
filed  in  time.    It  would  be  difficult,  moreover,  to  ascer- 
tain what  is  'Uhe  execution  or  other  proper  process" 
by  which  fie  can  enforce  such  a  sentence.    These  terms 
seem  applicable  only  to  the  enforcing  of  judgments  in  civil 
cases. 
It  may  be,  that  delays  will  sometimes  occur,  by  reason 
*  of  transcripts  not  being  speedily  filed  in  criminal  cases, 
and  it  is  possible,  that  some  legislative  action  rendering  it 
the  duty  of  the  clerks  of  the  Superior  Courts  to  forward 
the  transcripts  in  due  season,  as  has  been  done  with  respect 
to  appeals  from  the  County  to  the  Superior  Courts,  would 
be  salutary.    But  on  account  of  this  possible  inconve- 
nience, we  do  not  feel  ourselves  authorized  to  put  upon  the 
act  a  construction  which  it  cannot  reasonably  bear.    It 
may  be  also  expedient  for  this  Court,  as  a  rule  of  practice, 


1835. 
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where  appeals  in  criminal  cases  have  been  delayed  beyond 
a  reasonable  period,  to  require  notice  to  be  given  to  the  ^ 
appellee,  so  that  neither  the  state  nor  the  defendant  may       ^^ 
be  taken  by  surprise  in  the  argument  of  the  appeal.  In  the  Dicxnaoii. 
present  case,  however,  we  see  no  necessity  for  this  course, 
as  we  do  not  desire  an  argument  from  the  defendant,  and 
we  have  heard  one  on  the  part  of  the  state. 

We  are  of  opinion,  that  the  Court  below  did  not  err  in 
quashing  the  indictment,  because  of  its  insufficiency.  The 
forms  of  indictments,  like  the  rules  of  pleading,  have  been 
established  with  a  view,  among  other  purposes,  to  mark 
and  preserve  the  distinct  jurisdictions  of  the  Court,  and 
the  jury.  It  is  highly  expedient,  for  the  proper  exercise 
of  the  latter,  and  it  is  essential  to  the  security  of  the  former, 
that  as  far  as  conveniently  may  be,  all  the  factSf  which 
constitute  the  alleged  offence,  should  be  charged;  so 
that  when  the  facts  so  charged  are  found  to  be  true,  the 
Courts  whose  duty  it  is  to  apply  the  law,  may  see  dearly 
that  an  o£fence  cognizable  by  that  law,  has  been  com- 
mitted. The  indictment  in  this  case  is  just  as  defective  as 
that  which  came  under  the  consideration  of  this  Court  in 
the  case  of  The  State  v.  Aldridge  ^  Poole f  3  Dev.  Rep.  The  ease  of 
331  on  which  the  judgment  was  arrested.  It  differs  ^5l^^' 
only  in  leaving  out  the  epithet ''  unlawfully"  which  in  that  %  Der. 
case  was  used  to  characterize  the  cohabitation  charged,  fpi^^^l 
and  substituting  instead  of  it  the  allegation  '^  did  commit 
fornication.''  But  this  substitution  makes  no  material 
di£ference.  In  the  case  decided,  the  Court  could  not 
know  whether  the  jury  did  not  err  in  their  judgment  of 
what  was  unlawful  cohabitation,  and  in  this,  had  a  verdict 
been  rendered  for  the  state,  there  would  have  been  equal 
reason  to  distrust  their  finding  the  offence  of  fornication. 
The  facts  which  make  up  that  oflfence  should  be  set  forth, 
and  there  is  no  difficulty  in  setting  them  forth  with 
reasonable  certainty.  If  the  indictment  had  added,  that 
the  individual,  with  whom  the  improper  connection  is 
charged,  was  a  single  woman,  or  was  the  wife  of  another 
person ;  or  if  it  had  negatived  the  relation  of  marriage 
between  her  and  the  defendant,  it  seems  to  us,  that  jt 
would  have  then  contained  enough  to  put  the  defendant 
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DBomns,  upoD  his  trial,  and  to  warrant  a  judgment,  had  he  been 
^^'     found  guilty. 

Statk        ^  certificate  should  be  sent  to  the  Court  below,  that 
DioKiNfloir.  it  is  the  opinion  of  this  Court,  that  the  indictment  was 
properly  quashed. 
Pm  CuKiAM.  Judgment  affirmed. 


WILLIAM  JONES  v.  DAVID  I.  YOUNG. 

A  Tolantary  conveyance  made  by  a  debtor,  who  owned  at  that  time,  and  left 
at  his  dcatli,  sufficient  property  to  pay  all  the  debts  which  he  owed  at  the 
time  of  such  conveyance,  is  not  necessarily  fraudulent  and  void  as  to  credi- 
tors. 

Although  a  party  may  get  a  verdict,  notwithstanding  an  erroneoas  charge 
against  him,  on  a  particular  point;  yet  if  the  opinion  delivered  may  have 
prevented  the  other  party  relying  upon,  or  have  excluded  from  the  case 
stated,  other  evidence  that  was  given,  a  new  trial  will  be  granted. 

Detinue  for  a  slave,  tried  at  Person,  on  the  last  Spring 
Circuit,  before  his  Honor,  Judge  Martin.  On  the  trial, 
the  plaintiff,  in  support  of  his  title,  produced  and  proved  a 
bill  of  sale  from  Reuben  Jones,  his  father,  to  himself,  for  the 
slave  in  question.  The  defendant  then  proved  that  the  bill 
of  sale  was  made  without  any  valuable  consideration,  and 
that  the  slave,  after  its  execution,  still  continued  in  the 
possession  of  Reuben  Jones,  and  there  remained  until  his 
death,  when  the  defendant,  as  his  executor,  took  possession 
of  said  slave,  together  with  the  other  effects  of  the  testator. 
He  further  proved,  that  at  the  time  when  the  bill  of  sale 
was  executed,  Reuben  Jones  was  indebted  to  one  Stephen 
Milton,  in  the  sum  of  about  ninety  dollars ;  that  a  warrant 
was  brought,  and  judgment  obtained  for  this  debt  in  the 
life-time  of  Reuben  Jones ;  and  that  after  his  death,  the 
judgment  was  revived  by  sci.fa,  against  the  defendant,  as 
executor,  and  upon  an  execution  issued,  the  slave  in  con- 
troversy was  levied  upon  and  sold ;  when  the  defendant 
became  the  purchaser.  In  reply  to  this  evidence,  the  plain- 
tiff  proved  that  at  the  time  when  his  father  conveyed  the 
slave  in  question  to  him,  by  the  bill  of  sale  above  men- 
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tioned,  he  had  other  slaves,  and  property  sufficient  to  pay  !>«««■«» 


1835. 


all  his  debts,  and  that  in  fact,  the  defendant,  as  executor, 
had  discharged  all  the  claims  against  the  estate,  leaving  a  «. 
balance  of  negroes  and  other  property  still  remaining.  The  Youiw. 
plaintiff  then  introduced  much  testimony  to  show  that  the 
defendant  had  acted  fraudulently  in  procuring  the  sale  of 
the  slave,  and  in  purchasing  himself  at  an  under  value ; 
and  among  others,  he  introduced  a  witness  by  the  name  of 
Thomas,  by  whom  he  proved  that  the  defendant  had  said 
to  witness,  while  they  were  on  their  way  to  attend  the  sale 
of  the  slave,  "  that  the  title  of  the  plaintiff  to  the  slave  was 
good,  as  he  had  a  firm  bill  of  sale  for  him  from  his  father, 
which  expressed  upon  its  face,  to  have  been  given  for  a 
valuable  consideration."  This  testimony  of  Thomas's 
was  objected  to  by  the  defendant,  but  was  received  by  the 
Court ;  whereupon  the  defendant  ofiered  to  call  several 
witnesses  to  prove  that  he  had  urged  several  persons  to 
attend  the  sale  of  the  ^lave ;  and  that  on  the  day  of  sale, 
and  while  the  officer  was  crying  the  slave,  he  had  told  a 
negro  trader  that  he  thought  the  plaintiff's  title  was  not 
good,  though  probably  the  plaintiff  would  sue  for  the  slave, 
and  he  asked  the  trader  to  purchase.  This  testimony  was 
objected  to,  and  rejected. 

His  Honor  charged  the  jury ;  that  the  bill  of  sale  from 
the  defendant's  testator,  to  his  son,  the  j)laintiff,  was  frau- 
dulent as  to  creditors,  it  having  been  made  without  any 
valuable  consideration,  though  it  was  valid  and  binding  in 
law  upon  the  testator  in  his  lifetime,  and  upon  his  execu- 
tor after  his  death.  That  if  the  jury  believed  from  the 
evidence,  that  the  defendant  had  acted  fraudulently  in 
procuring  the  sale  of  the  slave  in  question ;  and  at  the  sale 
had  prevented  competition,  so  as  to  enable  himself  to  pur- 
chase at  an  under  value ;  such  conduct  would  be  a  fraud  on 
the  part  of  the  defendant,  and  prevent  his  acquiring  a  title 
to  the  slave  by  virtue  of  his  purchase  under  the  execution, 
notwithstanding  the  debt,  to  satisfy  which  the  slave  was 
sold,  was  just,  and  the  proceedings  thereupon  were  in 
accordance  with  the  regular  forms  of  law.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  the  defendant 
appealed. 

Vol.  I.  46 
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TT.  A.  Graham,  for  the  plaint  iiT. 
JVash,  for  the  defendant. 

Jones 

V. 

YouNo.  Daniel,  Judge. — The  Judge  charged  the  jury,  that  the 
sale  of  the  slave  by  the  defendant's  testator  to  his  son,  Wil- 
liam Jones,  was  good  against  himself  and  his  representa- 
tives, but  was  fraudulent  as  to  his  creditors  ;  it  having  been 
made  without  a  valuable  consideration.  The  case  states 
that,  after  the  payment  of  all  the  debts  of  the  donor,  there 
were  several  slaves  and  other  property,  left  in  the  hands  of 
the  defendant,  his  executor,  belonging  to  the  estate  of  the 
donor,  Reuben  Jones.  The  conveyance  of  the  slave  by 
Reuben  Jones  to  the  plaintiff,  being  by  deed  of  gift,  is  not 
necessarily  an  act  fraudulent  and  void  as  to  the  creditors  of 
the  donor,  if  he  had  at  the  time  of  the  gift,  and  left  at  his 
death  other  property  sufficient  to  pay  all  his  debts  due  and 
owing  at  the  date  of  the  deed  of  gift.  The  intent  to  hinder 
and  delay  creditors,  might  be  repelled  by  such  a  fact. 
This  case  is  not  within  the  reasoning  of  the  case  of  Peter- 
son  V.  Williamson,  2  Dev.  Rep.  326 ;  for  that  was  a  parol 
gift  of  a  slave,  and  the  donor  continued  in  possession,  and 
ultimately  became  insolvent.  Nor  is  it  within  the  princi- 
ple decided  in  the  case  of  O'Daniel  v.  Crawford,  4  Dev. 
Rep.  197 ;  for  there  the  creditor  would  have  been  entirely 
hindered  in  getting  his  debt  satisfied,  if  he  could  not  have 
reached  the  fund  covered  by  the  voluntary  conveyance. 
The  Judge  should  have  left  this  part  of  the  case  to  the 
jury  on  the  question  of  actual  intent 
tion  o?*  The  question  of  fraud  in  the  defendant's  preventing  com- 

fraud  in     petion  at  the  sale,  which  seems  mainly  to  have  occupied 

preventing   *  ,  •'  * 

compcii-  the  attention  of  the  parties  on  the  trial,  was,  as  it  seems  to 

execution  "^»  ^^  immaterial  one.     For  if  the  plaintiff's  deed  of  gift 

sale,  can-  was  not  fraudulent  and  void,  as  to  the  creditors  of  the 

betw^  donor,  he  would  have  been  entitled  to  recover  against  the 

the  alleged  defendant,  although  his,  the  defendant's  purchase,  at  the 

purchaser  ^^  made  by  the  officer,  had  been  ever  so  fair ;  on  the 

atBuch  contrary,  if  the  plaintiff's  deed  had  been  fraudulent  as  to 

sale,  and  a  .^  i 

claimant  the  creditors  of  the  donor,  he  could  not  have  recovered 
brior^vol-  ^^g^^'^st  the  defendant,  who  had  purchased  under  a  judg- 
untary  con-  ment  and  execution  at  the  instance  of  the  creditor,  although 
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the  defendant  might  have  been  guilty  of  fraud  in  preventing 
competition  at  the  sale.     Such  conduct  might  have  been 
injurious  to  the  creditors  of  the  estate,  but  could  not  have  •  ^^^^ 
helped  the  plaintiff,  if  his  title  was  void  ab  initio.    But    Youmo. 
even  here,  if  it  had  been  material,  the  court  erred,  as  it  yeyanOT 
seems  to  us,  in  rejecting  the  defendant's  evidence.    The  debtor. 
plaintiff  had  examined  the  witness,  Thomas,  and  others,  to 
show  by  the  defendant's  declarations  and  actings,  that  he 
had  fraudulently  prevented  competition  at  the  sale,  with  a 
view  to  purchase  the  slave  himself  at  a  low  price.    The 
defendant  offered  evidence  to  show  that  he  had  requested, 
and  made  efforts  to  get  persons  to  bid,  and  had  declared 
to  these  persons  that  the  plaintiff's  title  was  not  good. 
This  evidence  was  rejected  by  the  Court,  and  we  think  ^®'®,  * 
improperly,  if  the  facts  had  been  material  to  the  issue ;  attempt  to 
because  they  were  facts  accompanying  the  very  subject  P"^®°* 
then  under  examination,  viz.  whether  the  defendant  had,  by  tion  at  a 
his  conduct,  fraudulently  prevented  competition  at  the  J^"  ^' 
sale,     ^he  afHrmative  proof  would  have  lain  on  the  plain-  against  a 
tiff;  and  when  the  plaintiff  offered  evidence  of  the  declara-  ^l^'intn. 
tions  of  the  defendant  made  before  the  sale  to  establish  that  «^er  toevi- 
fact,  it  seems  to  us,  that  the  defendant  was  at  liberty  to  such  alio, 
repel  the  force  of  such  declarations,  by  proof  of  other  de-  ^^°°A^t 
clarations  cotemporaneously  made,  or  made  near  the  same  he  request, 
time  relative  to  the  same  subject-matter ;  in  other  words,  !^j^7to 
the  declarations  became  a  part  of  the  res  gestcB.    The  attend  the 
evidence  was  admissible ;  the  force  and  effect  of  it  to  be  left  bid^'aTin 
with  the  jury.    The  plaintiff  obtained  a  verdict,  notwith-  »«ch  case, 

his  decla^ 

standing  the  error  of  the  Judge  on  the  first  point,  yet  as  rations  be. 
the  opinion  delivered  may  have  prevented  the  defendant  came  a  part 
relying  upon,  or  have  excluded  from  the  case  stated,  other  getuz. 
evidence  that  was  given,  we  think  it  proper  that  the  case 
fihould  be  retried. 

Per  Curiam.  Judgment  reversed. 
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-— DOE  ex  dem.  HANNAH  WCX)D  v.  JAMES  HARRISON. 

Wood* 

V. 

Uaekibon.  Ljjnj  cannot  be  sold  under  a  Ji.fa.  which  issues  and  bears  teste,  after  Uic 
death  of  the  debtor,  witPiout  bring^ing  in  the  heirs  by  scire  facias :  and 
this,  although  the  Ji»fa.  may  be  an  alias,  the  original  of  which  iasiied  and 
bore  teste  in  the  li&time  of  the  debtor. 


Ejectment  tried  at  Jones,  on  the  last  Circuit,  before  his 
Honor  Judge  Donnell. 

The  plaintiff's  lessor  claimed  by  descent  from  her  father, 
Martin  Philyan^  who,  it  appeared,  died  seized  of  the  land 
mentioned  in  the  declaration,  in  the  month  of  June,  1813. 
The  defendant  set  up  title  to  the  same  land  by  purchase 
at  an  execution  sale  under  a  judgment  obtained  against 
Martin  Philyan,  at  May  Term,  1812,  of  Jones  County 
Court.  The  judgment  was  produced,  as  were  also  6ve 
writs  of  fi»  fa.  regularly  issued  and  returned  at  the  suc- 
cessive terms  of  the  Court  from  August  Term,  1813,  to 
November  Term,  1813.  On  each  of  these  writs  of  fi. 
fa.  was  endorsed  ''no  sale,"  and  nothing  more.  No 
writ  of  ^.  fa.  from  November  Term,  1313,  returnable 
to  the  ensuing  February  Term,  was  produced;  but 
evidence  was  offered  tending  to  show  that  such  writ 
did  issue,  was  levied  upon  the  land  in  dispute,  and  sold 
to  the  person  from  whom  the  defendant  claimed.  His 
Honor  instructed  the  jury,  that  as  no  levy  appeared  (o 
have  been  made  upon  the  land  in  the  lifetime  of  Philyan, 
and  no  sdre  facias  to  have  issued  against  his  heirs,  the 
title  of  the  latter  could  not  have  been  divested,  though  the 
writ  of  fi.  fa*  had  issued  from  November  Term,  i813» 
and  been  regularly  levied,  and  the  land  sold  and  conveyed 
by  the  sheriff,  as  contended  for  by  the  defendant.  Under 
this  instruction,  a  verdict  was  returned  for  the  plaintiff; 
and  the  defendant  appealed. 

fV.C.  Stanly  for  the  plaintiff. 

/.  H.  Bryan  for  the  defendant. — The  principal  question 

in  this  case  is,  whether,  upon  a  judgment  obtained  against 

a  decedent  in  his  lifetime,  his  land  can  be  sold  undera 

fi.  fa.  after  his  death,  without  making  the  heirs  parties  by 


Wood 
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set.  fa.  It  may  be  admitted  that,  in  England,  before  an  Dwimtii, 
elegit,  which  is  the  only  execution  to  subject  real  estates, 
can  be  sued  out,  a  scire  facias  ought  to  issue;  for  there  the 
heirs  and  terre-tenant  are  bound  to  contribute  rateably ;  and  Hamuoii. 
unless  all  be  warned,  the  others  are  not  obliged  to  answer. 
2  Saun.  Rep.  7,  n.  10;  and  it  may  be  pleaded  in  abate- 
ment, that  they  arc  not  all  made  parties.  In  this  state, 
land  is  subject  in  the  first  instance  to  the  fi,  fa.  and  a 
fi.  fa.  having  been  issued  in  the  lifetime  of  the  judgment 
debtor,  his  land  was  bound  by  the  lien ;  which  lien  would 
be  lost,  if  the  creditor  were  bound  to  suspend  his  course  of 
executions,  and  sue  out  a  sci.fa.  The  sci.  fa,  in  England, 
upon  a  judgment  or  recognizance,  is  considered  so  much 
in  the  nature  of  an  action,  that  he  against  whom  it  is 
issued  may  avail  himself  of  his  nonage  by  prayer,  and  the 
parol  will  demur.    1  Saun.  Rep.  7,  n.  4. 

Since  it  is  held  here  that  the  judgment,  (which  in  Eng- 
land is  the  ground  of  the  charge  on  the  terre-tenant,)  is  no 
lien,  if  a^.  fa.  be  issued,  the  court  should  be  more  solicit- 
ous to  preserve  the  lien  of  the  fi.  fa.  In  this  case,  the 
first  fL  fa.  bearing  teste  in  the  life  time  of  the  debtor,  a 
lien  was  thereby  created,  and  the  land  might  have  been 
sold  under  that.  If  this  bef  true,  it  has  repeatedly  been 
decided  that  the  lien  is  continued  by  aliases  regularly 
issued.  Yatifrough  v.  State  Bank,  2  Dev.  Rep.  23.  Pal- 
mer v.  Clark,  Ibid.  354-359.  "  The  security  of  the  creditor 
is  (bunded  on  the  teste  of  the  execution,  and  derives  no 
aid  from  tlie  levy."  Per  Taylok,  C.  J.  in  Frost  et  ux  v. 
Etheridge,  I  Dev.  Rep.  34.  Though  he  die  before  the 
return  of  the  execution,  the  land  may  still  be  sold,  &c. 
Per  Hall,  J.     S€tme  case,  43-296. 

RuFFiN,  Chief  Justice. — The  record  presents  but  a  single 
question ;  which  is,  whether  land  can  be  sold  upon  a  Jieri 
facias,  which  issues  and  bears  teste  after  the  death  of  the 
debtor.  Upon  that  question,  the  case  of  Den  ex  dem. 
Bowen  y.  MCvlloch,  N.  C.  Term  Rep.  261,  is  a  precise 
authority  in  the  negative.  A  point  is  there  left  open, 
whether  land  is  bound  by  ,the  judgment,  or  only  by  the 
fieri  facias,  which  has  been  since  so  decided  as  to  restrict 
the  lien  to  the  teste  of  i\ve  fieri  facias,  if  that  be  the  process 
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DiciMBEE,  used.    Consequently,  the  sale  must  be  made  upon  a  writ 
'.  having  relation  to  a  day  previous  to  the  debtor's  death,  or 


Wood 

V. 


the  heir  must  be  brought  in  by  scire  facias.  The  authori- 
HAKEifloif.  ties  there  cited  establish  the  necessity  of  process  against 
the  executor  in  similar  circumstances.  If  he  is  not  to  be 
concluded  without  being  heard,  surely  the  heir  is  equalljr 
entitled  to  the  defences,  that  the  executor  has  paid  the 
debt,  or  that  the  heir  has  paid  other  judgment  debts  to  the 
value  of  the  land  descended,  or  the  like. 

Per  Curiam.  Judgment  affirmed. 


STEPHEN  HENRY  ».  JOHN  A.  PATRICK. 

Where  ihe  intent  with  which  the  delivery  of  a  slave  was  made,  becomes  im- 
portant, in  a  contest  aboat  tlic  sale  of  the  slave,  the  circumstances  evincing 
that  intent,  one  way  or  the  otlier,  should  be  leil  to  the  jury ;  and  in  soch 
a  case,  it  would  be  error  in  the  Court  to  pronounce,  that  the  fiict  of  sale  is 
proved  or  disproved. 

Debt  upon  a  bond.  Pleas, — payment ;  set-ofF;  accord 
and  satisfaction.  Upon  the  trial  at  Rockingham,  on  the 
last  Spring  Circuit,  before  his  Honor  Judge  Martin,  the 
defendant,  in  support  of  his  pleas,  introduced  the  deposi- 
tion of  one  Dodd,  which  stated,  in  substance:  That 
the  defendant  was  a  negro-trader,  and  the  plaintiff  had 
purchased  and  received  of  him  a  negro  boy,  named  Miles, 
with  liberty  to  return  him  and  take  another,  if,  upon  trial, 
he  should  not  like  him :  that  some  time  afterwards,  the 
defendant  was  on  his  way  to  the  south,  with  a  parcel  of 
slaves,  and  encamped  on  the  public  road,  within  two  or 
three  miles  of  the  plaintiff's  house :  that  plaintiff  came  to 
the  camp,  and  proposed  to  return  the  boy  Miles,  and  take 
another;  to  which  defendant  assented:  that  plaintiff  then 
selected  a  boy  named  Jacob,  fixed  upon  the  price,  which 
it  was  agreed,  should  be  paid  by  the  bond  of  the  defen- 
dant, which  the  plaintiff  then  held,  and  the  balance  in 
money :  that  the  bond  was  not  then  delivered  up,  nor  any 
money  paid,  the  plaintiff  not  having  the  bond  with  him ; 
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but  it  was  agreed,  that  the  defendant  should  call  at  the  Dickiibxe, 
plaintiflf's  house,  in  a  few  days,  execute  a  bill  of  sale  for 
the  boy,  and  receive  the  bond,  and  the  balance  of  the  ^^™*^ 
money,  in  payment  for  him :  that  thereupon  the  plaintiff  Patugk. 
took  the  boy  Jacob  home  with  him,  and  returned  the 
other  boy.  Miles.  The  defendant  relied  upon  this  evi- 
dence, as  proof  of  an  executed  contract  of  sale,  for  the 
slave,  which  operated  as  a  discharge  or  payment  of  the 
bond.  On  the  other  hand,  it  was  contended  for  the 
plaintiff,  that  the  slave  was  only  bailed  to  him ;  that  the 
contract  was  not  complete,  nor  intended  to  be  complete, 
until  the  defendant  should  execute  the  bill  of  sale ;  and 
until  that  was  shown  to  be  done,  the  bond  remained 
undischarged,  and  in  full  force.  His  Honor  instructed 
the  jury,  '*  that  the  circumstances  deposed  to  by  Dodd,  if 
believed,  constituted  a  sale  and  delivery  of  the  slave,  which 
transferred  the  title  to  the  plaintiff,  and  that  the  defence 
was  fully  sustained."  Under  this  charge,  a  verdict  was 
rendered  for  the  defendant,  and  the  plaintiff  appealed. 

W.  A.  Graham,  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant. 

Daniei.,  Judge,  after  stating  the  case,  and  the  circum- 
stances particularly  relied  upon  by  each  party,  proceeded : 
— It  seems  to  us,  that  the  Court  should  have  left  all  these 
circumstances  to  the  jury,  for  them  to  ascertain  with 
what  intent  the  delivery  of  the  slave  to  the  plaintiff  was 
made.  If  the  delivery  was  of  the  slave,  as  the  property 
of  the  plaintiff,  under  the  parol  contract  of  sale,  and  the 
bill  of  sale  which  was  afterwards  to  be  given,  was  only 
for  further  assurance,  then  the  slave  passed  to  the  plaintiff, 
and  was  at  his  risk.  If  the  slave  was  put  into  the  pos- 
session of  the  plaintiff,  but  not  as  his  property,  until  a  bill 
of  sale  should  be  executed  by  the  defendant,  and  it  was 
understood  and  intended  by  the  parties,  that  the  title  of 
the  slave  should  not  pass  until  the  bill  of  sale  should  be  so 
executed,  then  the  possession  of  the  plaintiff  was  a  bail- 
mentf  and  the  risk  was  with  the  defendant ;  and  it  would 
be  no  payment  of  the  bond,  on  which  this  action  is 
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DicBMiER,  founded.    The  Court  decided  upon  the  intent,  arising  out 

'- —  of  these  various  circumstances,  ^hen  that  intent,  as  it 

^^  ^  seems  to  us,  should  have  been  left  to  the  jury.  A  new  trial 

Patrick,  must  bo  granted. 

Per  Curiam.  Judgment  reversed. 


JAMES  YOUNG  ct  al.  ©.  JOSEPH  M*D.  CARSON,  Admimstrator  of 

ANDREW  YOUNG,  ct  ul. 

A  bequest  by  a  testator  to  his  wife  in  the  following  words :  **  I  wish  her  to 
get  Stanford  in  her  tiiird  of  the  property  if  she  chooses," — ^is  not  a  specific 
legacy  of  the  slave  to  tlic  wife,  bat  only  gives  her  the  riglit  to  take  him  at 
a  fair  valuation ;  and  if  tliat  valuation  is  more  than  her  share,  she  most 
account  for  the  surplus. 

This  was  a  petition  by  the  next  of  kin  of  Andrew 
Young  against  his  administrator  with  the  will  annexed,  for 
distribution,  to  which  his  widow  was  also  made  a  party 
defendant,  submitted  to  his  Honor  Judge  Martin,  at 
Rutherford,  on  the  last  Circuit,  upon  the  following  case, 
agreed : — 

Andrew  Young  died  without  children,  leaving  a  paper 
writing,  which  was  duly  admitted  to  probate  as  his  last 
will  and  testament,  in  the  words  following,  to  wit :  **  Jan- 
uary the  8th,  1833.  I  write  these  few  lines  to  let  all  per- 
sons know  that  doing  this  murder  is  my  own  fault,  and  no 
body's  else ;  and  I  wish  my  dear  wife  to  take  it  as  easy  as 
possible ;  and  I  wish  her  to  get  Stanford  in  her  third  of  the 
property  if  she  chooses,  for  she  has  raised  him.  I  hope 
the  rest  won't  be  so  ungenerous  but  to  agree  to  it,  as  it  is 
my  wish.  If  I  had  to  marry  fifty  times  I  don't  want  to 
have  a  better  wife  than  she  has  been  to  me. 
"  Given  under  my  hand  and  seal. 

"Andrew  Young.     [  l.s.  ]" 

The  said  testator  left  a  small  estate,  the  one-third  of 
which  was  not  equal  in  value  to  that  of  the  slave  Stanford, 
mentioned  in  the  will.  The  petitioners,  who  were  entitled, 
as  next  of  kin,  under  the  act  of  assembly,  insisted  that  the 
slave  above  mentioned  was  subject  to  distribution.  The 
defendants  insisted  that  Mary  Young  (the  widow)  was 
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entitled  to  the  slave  under  the  will,  although  he  was  of  a  Dbcemiui, 
greater  value  than  one-third  part  of  the  estate.     It  was      ^^^' 
agreed  by  the  parties  that  if  the  slave  were  not  devised  to    Young 
the  defendant,  the  widow,  then  he  was  to  be  sold  for  dis-    cakson. 
tribution ;  but  if  he  did  so  vest  by  said  bequest,  that  then 
the  remainder  of  the  estate  only  was  to  be  distributed 
among  the  petitioners.    His  Honor  pro  forma  gave  judg- 
ment for  the  petitioners ;  and  the  defendants  appealed. 

Pearson  for  the  defendants. 

No  counsel  appeared  for  the  plaintiffs. 

Daniel,  Judge. — This  is  a  petition  for  distribution,  filed 
by  the  next  of  kin  of  Andrew  Young,  deceased,  against 
the  administrator  with  the  will  annexed.  The  question 
submitted  for  the  opinion  of  this  court  is,  whether  the 
widow  is  entitled  to  the  slave,  Stanford,  as  a  specific 
legacy,  under  the  will  of  her  husband,  Andrew  Young? 
It  is  contended  on  behalf  of  the  widow,  that  if  the  court 
should  not  construe  the  will  as  giving  her  the  slave  as  a 
specific  legacy,  the  whole  will  would  be  but  a  nullity ;  as 
there  are  no  other  legacies  given,  and  the  testator  died 
without  children.  The  law,  they  say,  would  give  her  one- 
third  of  his  personal  property.  The  words  of  the  will 
creating  the  legacy  are  as  follows:  "I  wish  her"  (his 
wife)  "  to  get  Stanford,  in  her  third  of  the  property,  if  she 
chooses."  After  examining  the  whole  will,  it  seems  to  us, 
and  we  so  declare  our  opinion  to  be,  that  the  testator 
intended  that  his  wife  should  have  but  a  third  of  his  pro- 
perty ;  and  that  the  slave,  Stanford,  did  not  pass  as  a  spe- 
cific legacy.  The  testator  meant  that  the  slave  in  question 
should,  if  the  wife  wished  it,  be  taken  by  her  in  making  up 
the  payment  and  satisfaction  of  her  third  of  the  property. 
He  thought,  for  the  reasons  given  by  him,  that  his  wife 
-would  prefer  a  payment,  or  part  payment,  of  her  third  of 
the  property,  (not  knowing  the  amount,)  by  taking  Stan- 
ford at  valuation.  He,  therefore,  gave  her  the  power  of 
taking  him  at  a  fair  valuation.  It  is  very  likely  that  the 
testator  expected  that  one-third  of  his  property  would  be 
more  in  amount  than  the  price  of  the  slave;  but  it  has 
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December  turned  out  Otherwise.     The  court  is  of  the  opinion  that, 
_  in  taking  the  account,  the  widow  may  elect  to  h^ve  the 

YouNQ  slave  at  a  fair  valuation,  and  account  to  the  administrator 
Carson,  for  SO  much  of  the  valuation  as  shall  appear  to  be  above 
her  one  "  third  part  of  the  property"  of  the  testator.  The 
judgment  below  is  affirmed ;  and  this  opinion  will  be  certi- 
fied to  the  superior  court  of  law  for  the  county  of  Ruther- 
ford. 

Per  Curiam.  Judgment  affirmed. 


JESSE  CARTER  v.  GEORGE  L.  WILSON,   y 

When  a  record  from  one  state  of  our  Union,  is  declared  on,  or  pleaded  in  bar 
in  another,  the  only  proper  plea  or  replication,  is  nul  tiel  record ;  and  that, 
both  Bfi  to  its  existence  and  effect,  is  to  be  passed  on  by  the  Court  i^oo 
inspection,  and  not  by  the  jury. 

What  is  the  effect  of  an  entry  in  the  record  of  a  suit  in  Virginia,  that  **by 
consent  of  tlie  parties  it  is  ordered  by  the  Court,  that  tliis  cause  be  dis. 
missed,  and  that  the  defendant  pay  to  the  plaintiff  his  costs  by  him  in  this 
behalf  expended  ?"    Qu. 

This  was  an  action  brought  on  a  covenant  of  soundness, 
in  a  bill  of  sale  for  a  slave  sold  by  the  defendant  to  the 
plaintiff.    The  defendant  pleaded  several  matters,  one  of 
which  was  a  former  judgment,  in  an  action  between  the 
same  parties,  upon  the  same  covenant,  for  the  same  dama- 
ges, in  the  Superior  Court  of  law,  for  the  county  of  Pitt- 
sylvania, in  the  State  of  Virginia.    Upon  the  trial  at 
Caswell,  on  the  last  Circuit,  before  his  Honor  Judge 
Norwood,  the  jury  was  charged  with  all  the  issues  joined 
on  the  defendant's  pleas,  including  thatof  the  former  judg- 
ment ;  and  to  support  it  on  the  part  of  the  defendant,  he 
offered  in  evidence  to  the  jury,  a  transcript  of  the  record  of 
the  Court  in  Virginia,  of  an  action  of  covenant  upon  the 
same,  or  a  like  covenant  with  that  sued  on  in  the  present 
action;  in  which,  after  stating  an  issue  joined  on  the  plea  of 
covenants  not  broken,  it  is  set  forth  that  '*  by  consent  of 
the  parties,  it  is  ordered  by  the  Court,  that  this  cause  be 
dismissed,  and  that  the  defendant  pay  .to  the  plaintiff  his 
costs  by  him  in  this  behalf  expended ;"  and  it  is  further 
set  forth,  that  the  defendant  paid  the  sum  of  seven  dollars 
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seventy-six  cents,  for  the  plaintiff's  costs,  taxed  to  him  in  ^*?^?'*' 

that  suit.     The  counsel  for  the  plaintiff  moved  the  Court 

to  instruct  the  jury,  that,  in  the  absence  of  evidence  of  the  «. 
law  of  Virginia,  as  to  the  nature  and  effect  of  the  entry  or  Wilson. 
judgment  stated  in  the  record  from  that  state,  it  was  the 
province  of  the  jury  to  determine  the  same,  as  a  matter  of 
fact.  The  Court  refused  to  give  the  instruction  as  prayed 
for;  but  directed  the  jury,  that  if  they  were  satisfied  that 
the  suit  in  Virginia,  was  upon  the  same  subject-matter  with 
the  present,  the  transcript  did  show  a  former  judgment  in 
favour  of  the  plaintiff,  which  barred  his  present  action. 
The  jury  did  not  pass  upon  any  other  of  the  issues,  but 
found  a  verdict  upon  this  alone, — that  there  is  a  former 
judgment  in  favour  of  the  plaintiff  for  the  same  cause  of 
action  as  pleaded  by  the  defendant ;  upon  which  there  was 
judgment  for  the  defendant,  and  the  plaintiff  appealed. 

W.  A.  Graham,  for  the  plaintiff,  contended :  1st,  That 
the  Judge  erred  in  not  giving  the  instruction  prayed. 
The  law  of  a  foreign  State,  is  matter  of  fact,  to  be  decided 
by  the  jury.  2  Starkie's  Ev.  569.  Male  v.  Roberts,  3 
Esp.  Ca.  163.  Clegg  v.  Levy,  3  Camp.  N.  P.  Rep.  166. 
This  doctrine  is  not  changed  by  the  formation  of  our  Fede- 
ral Union,  and  the  \ci  of  Congress  of  1790.  That  act, 
declares  in  substance,  that  a  record  of  the  proceedings  of  a 
Court  in  one  state,  when  certified  according  to  its  provi- 
sions, shall  be  received  in  evidence  in  a  sister  state,  and 
entitled  to  the  same  faith  and  credit,  that  it  was  in  the  state 
whence  it  was  taken.  But  what  "  faith  and  credit"  is 
given  to  it,  in  its  own  state,  is  not  imparted  by  the  record, 
but  is  open  to  inquiry  and  evidence.  Mills  v.  Duryce,  7 
Cranch's  Rep.  481.  Hampton  v.  MConnell,  3  Wheat. 
Rep.  234.    Mayhem  v.  Thatcher,  6  Wheat.  Rep.  129. 

2ndly,  If  the  Court  shall  decide  that  the  common  law 
obtains  in  Virginia,  the  instruction  given  to  the  jury  was 
wrong,  as  the  entry  determining  the  cause  there,  does  not 
import  a  judgment,  which  is  a  bar  to  a  future  action.  A 
judgment  is  <<  the  sentence  of  the  law,  pronounced  by  the 
Court  upon  the  matter  contained  in  the  record,"  and  con- 
sists of  two  parts :  1st.  A  statement  of  the  facts,  either 
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Bbcember,  admitted  by  the  parties,  or  found  by  a  jury.    2nd.  A  for- 

L-  mal  entry  of  the  decision  thereupon.  3  Thomas's  Co,  Litt. 

Carter  jqq^  ^^  Here  there  was  no  statement  of  facts,  having 
Wilson,  any  reference  to  the  judgment.  Nor  was  there  any  for- 
mal entry  of  judgment,  which  is  equally  essential,  for  an 
entry  of  dismission  is  no  judgment  at  law.  Banbury's 
case,  3  Salk.  Rep.  213.  A  dismission  may  be  for  insignifi- 
cance.   Egerton  v.  ,  21  Eng.  Com.  Law  Reps. 

420.  Again,  if  it  be  a  judgment,  it  must  either  be  on  a 
nolla  prosequi,  discontinuance,  nonsuit,  or  retraxit.  If 
either  of  the  three  first,  the  Judge  was  wrong,  for  neither 
of  them  is  a  bar  to  a  future  action.  Nor  is  it  a  retraxit, 
for  that  implies  an  abandonment  of  the  plaintiff's  claioi, 
acknowledged  on  the  record ;  and  this  must  unequivocally 
appear,  by  the  use  of  the  terms  retraxit  se  (withdraws 
himself,)  or  others  of  the  same  signification.  3  Thomas's 
Co.  Litt.  501. 

It  by  no  means  follows,  that  because  there  has  been  a 
former  suit  between  the  parties,  in  which  the  same  sub- 
ject-matter was  incidentally  considered,  a  new  action  is 
barred.  The  true  inquiry  is,  whether  the  point  now  in 
issue,  has  been  litigated  and  determined.  Seddon  v. 
Tutopf  6  Term  Rep.  607.  Godson  v.  Smith,  4  Eng.  Com. 
Law  Jleps.  410. 

3rdly.  The  order  in  favour  of  the  plaintiff  for  the  reco- 
very of  costs  can  make  no  difference.  Costs  are  merely 
collateral  to  the  main  controversy,  and  were  not  allowed 
by  the  common  law,  when  the  forms  of  entries  were  settled, 
and  their  effect  determined. 

/.  W.  NotuDood,  for  the  defendant. 

RuFFiN,  Chief  Justice,  after  stating  the  case  as  above, 
proceeded : — The  counsel  for  the  plaintiff  has  insisted  here 
upon  the  objection  taken  in  the  Superior  Court ;  and  also 
that  the  entry  in  the  transcript  is  not  such  a  judgment  as 
bars  a  second  action,  but  is  only  in  the  nature  of  a  nonsuit. 
Upon  the  first  point  it  is  argued,  that  although  the  judg- 
ment of  the  Court  of  another  state,  is  conclusive  evidence 
in  this,  yet  it  is  so  only  as  to  those  matters  of  which  it  is 
conclusive  in  the  state  in  which  it  was  rendered ;  of  which 
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our  Courts  cannot  take  notice  judicially,  but  that  evidence  Bscsiibkb, 
is  to  be  given,  which,  as  in  other  cases  of  foreign  law,  must  ' 

be  submitted  to  the  jury,  as  upon  a  question  of  fact.  Carter 

Whatever  difficulties  the  Courts  of  one  state  may  find  Wiuon. 
as  to  the  mode  or  means  of  ascertaining  the  effect  of  the 
orders,  or  the  operation  of  the  adjudications  of  the  Courts 
of  another  state,  it  is  now  deemed  settled  law,  that  it  is 
not  the  province  of  the  jury.  No  issue  can  be  made  upon 
such  a  record,  which  will  bring  that  question  before  the 
jury.  It  may  be,  that  the  Courts  must  take  judicial 
notice  of  the  laws  of  the  sister  states  to  this  purpose,  and 
to  this  extent,  aiding  themselves  with  such  lights  from 
books,  or  the  opinions  of  the  professors  of  the  law  of  the 
state  from  which  the  record  comes,  as  they  can  obtain. 
It  may  also  be,  that,  from  necessity,  a  new  rule  of  evidence 
must  be  adopted,  whereby  testimony  may  be  taken,  and 
addressed  on  this  point  to  the  Court,  and  not  to  the  jury. 
But  since  the  case  of  Mills  v^Jjjffgii^j^reLnch's  Bep. 

484,  reviewed  and  affirni|p^^]:^^j|Cy4l!|^)^7'^^^^^^^'  ^ 
Wheat.  Rep.  129,  ntd  tielS^^m  is  the  oiu^Iea  or  repli- 
cation, when  a  record  finiijbiij|rfyrf|Uirt|j^  on,  or 
pleaded  in  bar ;  and  it  i^put  on  tne  footin,  not  of  a 

foreign  judgment,  but  of  i Mi  I  ifm^JiymJirf '  JP ' ' ' '  Upon 
that  plea,  the  Court,  anl^^otthe  jup^passes,  and 
judges  upon  inspection.  TheilWrt'fiction  prayed  was 
therefore  improper,  in  the  opinion  of  the  Court.  For  the 
same  reason,  however,  the  whole  proceeding  upon  the  trial 
DMist  be  pronounced  erroneous.  The  only  issue  passed  on  by 
the  jury,  was  that  arising  upon  this  plea  of  former  judgment; 
and  that  was  an  issue  not  put  to  the  country,  but  to  the 
Court,  and  not  adjudged  in  the  record  by  the  Court.  The 
transcript  sent  to  this  Court  does  not  set  forth  at  large  the 
plaintiff's  replication;  and  we  must  therefore  presume  it 
to  be  the  general  one,  according  to  the  loose  practice  in 
which  the  profession  will  indulge  themselves.  To  a  plea 
of  former  judgment,  there  may  be  two  replications ;  the 
one  nul  tiel  record,  which  is  in  the  nature  of  the  general 
issue ;  and  the  other,  confessing  and  avoiding  the  record,  and 
denying  that  it  was  for  the  same  cause  of  action ;  or  the 
plaintiff  may  new  assign.  3  Chitty's  PI.  1213.  1157.  929, 
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December, 

1835. 

Caktee 

V, 

Wilson. 


Whether  a 
retraxit, 
any  more 
than  anon, 
suit,  is  a 
bar  to  a 
future  ac. 
tion,  QOi 


note.    Seddon  v.  Tutop,  6  Term  Rep.  607.    The  plea  is 
necessarily,  that  the  two  actions  are  for  the  same  causes, 
and  tenders  an  issue  either  upon  the  record,  or  the  identity 
of  the  cause  of  action.    But  the  replication  cannot  take 
both  issues,  as  that  would  make  it  double ;  but  must  be 
confined  to  one  of  them,  and  thus  reduce  the  controversy 
to  a  single  point,  which  can  then  be  decided  by  the  appro- 
priate tribunal.  In  the  case  before  us,  if  we  could  suppose 
the  replication  to  have  been  upon  the  matter  of  fact, 
namely,  that  the  actions  were  for  diflferent  matters,  the 
issue  has  been  sufficiently  found  against  the  plaintiff,  and 
the  judgment  should  be  affirmed.    But  we  do  not  feel 
authorised  by  the  course  of  practice,  nor  by  what  seems 
to  have  been  the  dispute  on  the  trial,  thus  to  tie  down  the 
plaintiff.    The  Court  suppose  that  nul  tiel  record  must 
have  been  replied.  If  so,  the  Court  ought  to  have  adjudged, 
that  there  was,  or  was  not  such  a  record,  before  the  final 
judgment  could  properly  be  given,  that  the  plaintiff  should 
recover,  or  should  take  nothing  by  his  writ.     It  is  to  be 
regretted,  that  the  oversight  occurred,  because  the  excep- 
tion states  an  opinion  of  the  Court,  as  delivered  to  the 
jury,  which  would  doubtless  have  led  to  a  judgment  of  the 
Court  upon  that  issue  in  favour  of  the  defendant ;  and 
thus  have  directly  brought  to  the  review  of  this  Court,  the 
true  meaning  of  the  transcript  from  Virginia,  upon  which 
this  controvery  may  ultimately  depend.     The  argument 
before  us  has  been  principally  upon  this  point ;  and  from 
the  terms  of  this  record,  the  Court  is  made  sensible,  how 
very  unsatisfactory  to  ourselves  would  be  any  opinion  we 
could  form  of  the  effect  of  such  a  proceeding  in  Virginia — 
upon  which  its  efficacy  here  entirely  depends.     For  the 
plaintiff,  it  has  been  contended,  that  it  is  not  a  recovery 
by  him ;  nor  is  it  a  retraxit ;  but  if  any  thing  in  the 
nature  of  a  judicial  sentence,  that  it  is  a-  nonsuit.     The 
distinction  between  a  nonsuit  and  a  retraxit  is  very  nice ; 
and  some  respectable  modern  text  writers  deem  it  now  a 
question,  whether  a  judgment  of  the  latter  kind,  is,  more 
than  one  of  the  former,  a  bar  to  a  second  action.  3  Chit.  PI. 
930.    But  according  to  our  notions  in  this  state,  it  is  not  a 
judgment,  either  upon  a  nonsuit  or  a  retraxit ;  for  in  each 
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of  them  the  plaintiff  takes  nothing  by  his  writ,  and  the  ^^^^J**' 

defendant  goes  without  day;  while  here,  the  plaintiff  does L 

take,  upon  the  confession  of  the  defendant,  his  costs  of     ^™ 
suit.     But  the  incongruity  is,  that  he  recovers  costs  in  a   Wilson. 
suit  which   is  dismissed ;  instead  of  recovering  nominal 
damages  and  costs,  which  would  be  regular  in  our  law. 
The  question  is,  whether,  as   the  recovery  was  only  of 
costs,  and  not  of  any  of  the  damages  laid  in  the  declara- 
tion, the  plaintiff  is  technically  barred  of  those  damages. 
In  the  present  state  of  our  information  of  the  law  of 
Virginia,  and  of  the  entries  used  in  her  Courts,  the  Court 
would  have  some  hesitation  in  pronouncing  this  to  be  or 
not  to  be  a  conclusive  bar  as  a  judgment.    It  appears 
rather  to  be  a  concord  of  record  between  the  parties  them- 
selves, than  an  adjudication.    Viewed  in  that  light,  per- 
haps  the  defendant  will  have  less  difficulty  in  availing 
himself  of  it,  under  another  of  his  pleas,  that  of  accord  and 
satisfaction,  than  under  the  estoppel  created  by  the  record. 
However  that  may  be,  the  question  is  not,  at  present, 
open  for  this  Court ;  and  the  judgment  of  the  Superior 
Court  must  be  reversed,  for  the  error  already  mentioned, 
and  the  caiise  sent  back,  to  have  the  issues  made  by  the 
pleadings,  properly  disposed  of  in  the  Superior  Court. 

Per  Curiam.  Judgment  reversed. 


AARON  O.  ASKEW  v.  HEUSTED  REYNOLDS. 

lit  in  answer  to  thejinina/adc  evidence  of  fraud  arising  from  the  posfiessioa 
retained  by  a  debtor  after  a  conveyance  of  his  slaves,  his  assignee  produces 
proof  tending  to  show  that  the  debtor's  possession  was  bona  fide^  as  his 
bailee  or  agent,  the  creditor  may  give  in  evidence  to  rebut  such  proof,  the 
acts  and  declarations  of  the  debtor  showing  that  he  claimed  the  slaves  as 
his  own  after  his  conveyance. 

Wlicrc  a  person  alleging  himself  to  be  the  agent  of  another,  sold  a  note 
payable  to  his  principal  for  the  benefit  of  his  principal,  wliat  he  said  to  the 
purchaser  at  the  time  of  the  sale,  as  to  tiic  notes  belonging  to  his  principal, 
and  his  being  merely  an  agent,  is  admissible  evidence. 

This  was  an  action  of  trover,  for  two  slaves,  tried 
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DicKMBEE,  at  Bertie,  on  the  Fall  Circuit,  of  1834,  before  his  Honor 

1835 

*      Judcre  Strange. 

^"^"^        The  plaintiff,  in  support  of  his  title,  proved,  that  the 

RiTNOLDs.  slaves  once  belonged  to  Holt  Hotchkiss ;  that  Hotchkiss, 
by  a  deed,  bearing  date  the  seventh  day  of  October,  1828, 
conveyed  them  to  Abram  Hoadley;  and  that  Hoadley 
subsequently  conveyed  them  to  him,  the  plaintiff.    The 
defendant  claimed  title  under  a  judgment  and  execution 
against  Hotchkiss,  and  showed  a  judgment  against  him, 
obtained  at  May  Term,  1829,  of  Bertie  County  Court, 
on  which  a^./a.  issued,  returnable  to  the  ensuing  August 
Term,  which  was  in  part  satisfied,  and  another^,  ^iz.  issued 
from  that  term ;  upon  which  the  slaves  were  taken  and 
sold,  and  the  defendant  became  the  purchaser.  The  defen- 
dant then  alleged,  that  the  deed  from  Hotchkiss  to  Hoadley 
was  fraudulent ;  and  in  support  of  the  allegation,  proved 
that  Hotchkiss  retained  possession  of  the  slaves,  after  the 
date  of  the  deed,  until  June  or  July,  1829,  when  the 
sheriff  went  to  levy  the  execution  upon  thjBm.  To  rebut  this 
testimony,  the  plaintiff  offered  evidence  to  account  for  the 
possession  of  Hotchkiss,  which  was  left  to  the  jury.    The 
defendant  then  ofiered  to  prove,  that  subsequent  to  the 
deed  from  Hotchkiss,  he,  Hotchkiss,  claimed  the  slaves  as 
his  own,  and  offered  to  mortgage  them  to  secure  a  sum  of 
money,  which  he  wished  to  borrow.    This  evidence  ivas 
rejected  by  the  Court.    The  plaintiff  then,  to  show  that 
Hotchkiss  was  indebted  to  Hoadley,  proved  that  Hoadley 
was  the  holder  of  a  note  made  payable  to  him  by  one 
Wilson :  that  Hotchkiss  brought  the  note  to  one  Josiah 
HoUey,  a  few  months  before  the  conveyance  of  the  slaves 
was  made  to  Hoadley,  and  sold  it  to  him,  saying,  at  the 
same  time,  that  he  claimed  no  interest  in  it  himself,  but 
was  acting  merely  as  the  agent  of  Hoadley :  that  the  note 
was  payable  to  Hoadley,  and  without  indorsement;  and 
that  Holley  paid  to  Hotchkiss  the  value  of  the  note.    The 
declarations  of  Hotchkiss  to  Holley  when  the  note  was 
sold,  were  objected  to  as  inadmissible  evidence,  but  were 
received  by  the  Court.    The  plaintiff  had  a  verdict,  and 
the  defendant  moved  for  a  new  trial,  upon  the  ground, 
that  the  declarations  of  Hotchkiss  subsequent  to  his  deed 
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to  Hoadley,  were  improperly  rejected,  and  that  what  he  December, 

said  to  Holley,  was  improperly  received.    The  motion  for !_, 

a  new  trial  being  refused,  the  defendant  appealed.  Abmw 

Badger,  for  the  defendant.  ReYNOLDi. 

ireddlf  contra. 

Gaston,  Judge. — This  was  a  controversy  between  a 
purchaser  at  execution  sale,  representing    a  judgment 
creditor,  and  a  purchaser  from  an  assignee  of  the  debtor, 
whether  the  transfer  of  the  debtor  was  fraudulent  and 
void,  as  against  the  creditor.     There  are  cases,  in  which 
the  legal  conclusion  of  fraud  is  inferred  directly  from  certain 
acts,  but  there  are  many  others,  in  which  it  cannot  be 
inferred,  without  an  inquiry  into  the  purposes  for  which 
those  acts  were  committed.    It  was  once  supposed,  that 
when  a  debtor  made  an  absolute  transfer  of  chattels,  and 
retained  the  possession,  the  intent  to  hinder  and  delay 
creditors  appeared  so  conclusively  upon  the  face  of  the 
transaction,  that  an  inquiry  into  the  actual  intention  of  the 
parties,  was  unnecessary  and  unavailing.    It  was  held, 
that  in  judgment  of  law,  it  was  a  fraud  in  the  parties  to 
pass    the  apparent  title  from  the  debtor,  while  he  was 
permitted  to  have  the  use  and  enjoyment  of  the  subject- 
matter  of  the  pretended  transfer.     This  doctrine  has  been 
so  far  overruled,  as  to  allow  explanations  to  be  made  to 
repel   this  inference  of  unlawful  interest.      But  such  a 
repugnance  between  the  transfer  and  the  possession,  yet 
raises  the  presumption  of  a  secret  trust  for  the  benefit  of 
the   grantor,  which,  while  it  admits,  also  requires  an 
explanation,  and  which,  unexplained,  or  not  satisfactorily 
explained,  establishes  the  fraud.     The  possession  of  the 
slaves,  having  in  this  case,  been  retained  by  the  debtor, 
for  eight  or  nine  months  after  the  execution  of  his  bill  of 
sale,  was  sufficient  to  impress  upon  the  transaction  the 
character  of  a  fraudulent  transfer,  unless,  from  other  facts 
and   circumstances,  another   character  could  clearly  be 
assigned  to  it.     The  plaintiff  offered  evidence,  tending  to 
remove  the  legal  presumption,  and  to  establish  an  actual 
honajide  intention,  which  was  properly  submitted  to  the 
jury.     The  evidence  is  not  set  forth  in  the  case  made,  but 
VOL.  I.  48 
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DicfuiBtR,  it  must  have  tended  to  show,  that  the  debtor  retained  the 
.  possession,  as    the  agent    or   bailee  of  *  the  purchaser. 


o. 


The  nature  of  that  possession  then  became  an  important 

Retnolm.  inquiry.    Was  it  in  truth  a  possession  as  the  agent  or  the 

bailee  of  the  purchaser,  or  cdourahly  only  as  such,  and 

actually  as  the  beneficial  temporary  or  permanent  owner? 

If  the  first,  the  apparent  repugnance  between  the  title  and 

the  possesion  might  be  explained,  and  honestly  accounted 

for ;  but  if  the  second,  then  such  colourable  possession  was 

but  part  of  the  machinery  of  the  fraud. 

Generally        This  court  is  of  opinion  that,  upon  this  inquiry,  the 

and  decia.   evidence  offered  by  the  defendant,  and  rejected  below,  was 

rations  of  a  competent  and  proper.    Generally  the  acts  or  declarations 

grantor,  af-  "^  V«  i  t 

ter  his  of  a  grantdr,  after  the  conveyance  made,  are  not  to  be 
^^^^"  received  to  impeach  his  grant.  The  rights  of  the  grantee 
ceived  in  ought  uot  to  be  prejudiced  by  the  conduct  of  one  who  at 
^I^i^l^^  the  time  is  a  stranger  to  him  and  to  the  subject-matter  of 
grantee.  those  rights.  But  the  acts  and  declarations  rejected  in 
this  case  were  those  of  the  possessor  of  the  property, — 
were  connected  with  that  possession,  and  formed  a  part  of 
But  where  its  attendant  circumstances.  They  were  collateral  indica- 
rema^  in  tions  of  the  nature,  extent,  and  purposes  of  that  possession. 
pofflCMion  Xhey  were  to  be  admitted,  not  because  of  any  credit  due 
grant,  his  to  him  by  whom  they  were  done  or  uttered,  but  because 
ckratioiM^  t^cy  qualified  and  characterised,  or  tended  to  qualify  and 
as  to  his  characterise,  the  very  fact  to  be  investigated.  Their 
J^J^*^.  admissibility,  and  their  eflfect  when  admitted,  were  very 
mitted  up.  diflferent  questions.  They  seem  to  us  to  come  within  the 
principle  principle  which  permits  the  declarations  of  a  trader,  at  the 
^te^h'  d  ^™®  ^^  leaving  his  place  of  residence,  to  be  admitted  as 
ciarations  evidence  of  the  purposes  of  his  departure ;  and  which,  on 
at  tiie^hne  ^  question  of  adverse  possession,  receives  the  acts  and 
ofleaving  declarations  of  the  occupant  as  indicative  of  the  dominion 
denoMo  claimed  and  exercised  over  the  property.  The  very  point 
be  admitted  before  US  occurrcd  in  the  case  of  Willies  v.  Farley,  14 
of  the  pur.  I^ng*  C.  L.  Rep.  366,  and  was  there  determined  in  con- 
poeeof  his  formity  with  this  opinion. 

departure;  j  r 

and  that  on  The  exception  taken  by  the  defendant  to  the  evidence 
ofSvOTM  received,  in  relation  to  the  sale  of  the  note  to  Holley,  and 
possession,  the  circumstances  accompanying  it,  is  considered  by  the 
I^'^d?c!!  Court  as  unfounded. 
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Per  Curiam^  Judgment  reversed. 


For  the  first  error  assigned,  the  judgment  is  reversed,  Dwjbim*, 
and  a  new  trial  ordered.  -i^^ 

AflXKW 

V. 

RXTNOLDS. 

clarations 
of  the  ten- 
ant to  Bhow 

the  nature 

JOHN  DOUGHERTY  v.  WILLIAM  STEPP.  of  hie  poe- 


session. 


Every  unauthorised  intrusion  into  the  land  of  another,  is  a  sufficient  trespass 
to  support  an  action  for  breaking  the  cloae^  whether  the  land  be  actually 
enclosed  or  not  And  from  every  such  entry  the  law  infers  some  damage; 
if  nothing  more,  the  treading  down  tlie  grass  or  shrubbery. 

Tms  was  an  action  of  trespass  quare  clausum  fregit» 
tried  at  Buncombe  on  the  last  Circuit,  before  his  Honor 
Judge  Martin.  The  only  proof  introduced  by  the  plain- 
tiff to  establish  an  act  of  trespass,  was,  that  the  defendant 
had  entered  on  the  unenclosed  land  of  the  plaintiff,  with  a 
surveyor  and  chain  carriers,  and  actually  surveyed  a  part 
of  it,  claiming  it  as  his  own,  but  without  marking  trees  or 
cutting  bushes.  This,  his  Honor  held  not  to  be  a  trespass, 
and  the  jury  under  his  instructions,  found  a  verdict  for  the 
defendant,  and  the  plaintiff  appealed. 

Mendenhall  for  the  plaintiff,  contended,  that  every 
unwarrantable  entry  on  another  man's  soil,  is  considered  a 
trespass  by  breaking  his  dose  ;  for  that  in  contemplation 
of  law,  every  man's  land,  is  separated  and  set  apart  from 
his  neighbour's,  by  either  a  material,  or  invisible  and  ideal 
boundary;  and  that  every  entry  carries  with  it  some 
damage,  if  no  other,  the  treading  down  and  bruising  the 
herbage  and  shrubbery.  That  whenever  a  man  has  a 
right  to  enclose  his  estate,  by  a  real  substantial  fence,  the 
law  regards  it  as  already  enclosed  against  the  unauthor- 
ised intrusion  of  his  neighbour.  In  illustration  and  sup- 
port of  these  positions,  be  cited  3  Bla.  Com.  209.  6  Bac. 
Abr.  581,  title  Trespass.  MESnzie^s  Executors  v.  Hulet, 
N.^C.  Term  Rep.  181.  Hammond's  N.  Prius,  151,  152. 
Dy|er,225,6.pl.40.  ^ 

«^o  counsel  appeared  for  the  defendant. 


Stbtf. 
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i>K!raiBM,  RuFFiN,  Chief  Justice. — In  the  opinion  of  the  Court, 
' there  is  error  in  the  instructions  given  to  the  jury.     The 

DoDOHCR.  amount  of  damages  may  depend  on  the  acts  done  on  the 
V.  land,  and  the  extent  of  injury  to  it  therefrom.  But  it  is 
an  elementary  principle,  that  every  unauthorised,  and 
therefore  unlawful  entry,  into  the  close  of  another,  is  a 
trespass.  From  every  such  entry  against  the  will  of  the 
possessor,  the  law  infers  some  damage ;  if  nothing  more, 
the  treading  down  the  grass  or  the  herbage,  or  as  here,  the 
shrubbery.  Had  the  hcus  in  quo  been  under  cultivation 
or  enclosed,  there  would  have  been  no  doubt  of  the  plain- 
tiff's right  to  recover.  Now  our  Courts  have  for  a  long 
time  past  held,  that  if  there  be  no  adverse  possession,  the 
title  makes  the  land  the  owner's  close.  Making  the 
survey  and  marking  trees,  or  making  it  without  marking, 
differ  only  in  the  degree,  and  not  in  the  nature  of  the  injury. 
It  is  the  entry  that  constitutes  the  trespass.  There  is  no 
statute,  nor  rule  of  reason,  that  will  make  a  wilful  entry 
into  the  land  of  another,  upon  an  unfounded  claim  of  right, 
innocent,  which  one,  who  sat  up  no  title  to  the  land,  could 
not  justify  or  excuse.  On  the  contrary,  the  pretended 
ownership  aggravates  the  wrong.  I^et  the  judgment  be 
reversed,  and  a  new  trial  granted. 

Per  Curiam.  Judgment  reversed. 


THE  STATE  ».  NICHOLAS  L.  WILLIAMS. 

The  act  of  Congrress  of  1825,  c  275,  sec.  35,  exempting  postmasters  from 
Berving  on  juries,  is  constitutional ;  and  those  officers  cannot  be  com- 
pelled to  servo  as  jurors  on  Uie  original  panel  in  tlie  stite  courts.  Thou^ 
it  teetMf  that  they  would  not  be  so  exempted  when  called  as  tales- 
jurors. 

An  appeal  lies  from  a  judgment  of  the  Superior  Court,  ordering  a  postmaster 
to  be  fined  for  not  serving  as  a  juror. 

The  defendant  was  summoned  as  a  juror  on  the  origijial 
panel  to  the  last  Term  of  the  Superior  Court  of  lawlfor 
Surry  County ;  when  he  appeared  in  open  court  before  IJiis 
Honor  Judge  Martin,  alleged  that  he  was  a  postmaster 
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under  the  authority  of  the  United  States,  and  claimed  an  ^*®H?"** 

exemption  from  serving  on  the  jury  under  an  act  of  Con-  ~ 

gress.    His  Honor  deemed  the  cause  shown  insufficient,        ^, 
and  upon  the  defendant's  refusing  to  serve,  ordered  him  to  Wxluamb. 
be  fined  twenty  dollars ;  and  he  thereupon  prayed  and 
obtained  an  appeal  to  the  Supreme  Court. 

Peaj'son  for  the  defendant. 

The  Attorney  General  for  the  State— objected,  that  the 
judgment  below  was  for  a  fine  for  contempt,  and  could  not 
be  appealed  from. 

Gaston,  Judge. — Upon  this  appeal  the  only  question 
presented  is,  whether  a  postmaster  is  exempt  from  serving 
as  a  juror  on  the  original  panel.  The  act  of  Congress,  1825, 
eh.  275,  sec.  35,  declares  this  exemption  in  explicit  terms. 
If  the  postmaster  has  it  not,  it  must  be  because  this  provi- 
sion of  the  act  is  not  warranted  by  the  constitution  of  the 
United  States,  and  is  therefore  null.  The  attorney  general 
has  declined  to  take  that  ground  here,  and  we  must  there- 
fore consider  it  as  virtually  abandoned.  We  think  that  it 
has  been  properly  abandoned.  Under  the  authority  "  to 
establish  post  offices"  Congress  can  rightfully  require  of  the 
postmasters  to  devote  their  time  and  attention  to  the  exe- 
cution of  their  appropriate  duties,  and  by  such  an  exemp- 
tion to  secure  them  against  compulsory  interruptions  in  the 
performance  of  these  duties.  Were  the  exemption  given 
as  a  personal  privilege,  it  would  present  a  different 
inquiry.  But  we  do  not  so  regard  it.  Respect  for  the 
constituted  authorities  of  the  general  government,  and  a 
due  sense  of  the  necessity  of  harmony  between  the  institu- 
tions of  the  United  States,  and  the  municipal  regulations 
of  the  individual  states,  forbid  such  an  interpretation, 
except  it  were  unavoidable.  , 

It  may  not  be  improper  to  remark,  that  our  decision 
does  not  apply  to  the  case  of  a  postmaster  who  shall  be 
called  on  as  a  bystander  to  make  up  a  jury.  Should  he 
have  official  engagements  demanding  his  attention,  upon 
making  this  known  to  the  court,  it  ought,  and  would,  no 
doubt,  excuse  him.  But  the  fact  of  his  being  a  bystander 
famishes  a  presumption  that  the  duties  of  his  office  leave 


\ 
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Dbokmber,  him  then  at  leisure  to  perform  those  which,  in  common 

1835 

'  with  other  freeholders,  he  owes  to  the  state — ^to  aid  her  in 
Stat*  ||jg  administration  of  justice. 
WauAMB.  The  attorney  general  has  objected  that  the  judgment 
below  was  conclusive,  and  that  no  appeal  lies  therefrom. 
This  objection  is  not  tenable.  The  judgment  below  was 
on  a  matter  of  right,  and  not  of  discretion,  and  the  party 
aggrieved  thereby  can,  under  the  broad  terms  of  the  acts 
defining  the  jurisdiction  of  this  court,  insist  on  the  legality 
of  that  judgment  being  examined  into  here.  An  appeal  in 
a  case  of  precisely  this  character  was  entertained  without 
objection  in  The  State  v.  Hogg,  2  Murph.  Rep.  319 ;  S.  C. 
N.  C.  Term  Rep.  254. 

It  is  the  opinion  of  this  court  that  the  judgment  below 
is  erroneous,  and  that  a  certificate  to  this  effect  be  sent  to 
the  court  below. 

Pbr  Curiam.  Judgment  reversed. 


THE  STATE  v.  JOHN  CALHOON. 

The  Superior  Court  may  amend  the  record  of  its  proceedings  at  any  time 
during  the  same  term ;  and  may  thus  obviate  any  objections  made  to  the 
record  of  that  term. 

The  Supreme  Court  upon  an  appeal,  cannot  consider  of  any  objections  to  the 
record  of  the  Court  below,  that  do  not  appear  in  the  transcript  sent  up. 

It  8eem$,  that  the  signing  the  name  of  the  foreman  to  the  endorsement  of  **a 
true  bill,'*  on  a  bill  of  indictment,  though  a  salutary  practice,  is  not  essen- 
tial to  its  validity.  But  whether  this  be  so  or  not,  a  variance  between  tiie 
name  of  the  foreman,  as  appearing  upon  the  record  of  his  appointment, 
and  his  signature  upon  the  bill,  is  immaterial,  for  his  identity  must  neces- 
sarily be  known  to  the  Court,  and  the  receiving  and  recording  the  bill  with 
his  endorsement,  establishes  it 

The  defendant  was  convicted  of  murder  at  Guilford,  on 
the  last  Circuit,  and  on  his  behalf  a  motion  was  made  in 
arrest  of  judgment.  It  is  stated  in  the  transcript  to  have 
been  founded  on  the  following  reasons.  1st.  That  ^  the 
caption  of  the  record  of  the  sitting  of  the  Court,  wa4i  not 
written  in  full,  the  entry  on  the  minutes  being  « Octjbber 
Term,  1835:  Present,  the  Hon'ble  William  Nor\Jood, 

\ 

I . 
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Judge.' "    2.  That  '^  the  Dame  of  the  prisoner,  John  Cal-  Decuiber, 
Aoo»,  was  incorrectly  spelt  *  John  Calhoun*  on  the  minutes      ^^^' 
of  the  trial," — as  to  which  it  is  stated  in  the  transcript,  that     ^^'^ 
by  order  of  the  Court  at  the  time  of  the  motion,  the  Calhoow. 
minutes  were  corrected,  so  as  to  make  the  spelling  of  the 
prisoner's  name  there,  the  same  with  that  in  the  indictment 
to  which  he  answered  upon  his  arraignment.    3.  That 
one  Charles  W.  Peeples  was  appointed  the  foreman  of  the 
Grand  jury,  as  appeared  by  the  record ;  but  that  he  did  not 
sign  the  bill,  but  one  Chas.  W.  Peeples."    The  transcript 
then  states,  that  upon  inspection  of  the  record,  his  Honor 
Judge  Norwood,  found  the  two  first  reasons,  to  be,  in  fact, 
untrue ;  and  deeming  the  third  insufficient  in  law,  over- 
ruled the  motion,  and  passed  sentence  of  death  on  the 
prisoner,  from  which  he  appealed. 

NasK,  for  the  prisoner. 

The  Attorney  General,  for  the  state. 

RuFFiN,  Chief  Justice,  having  stated  the  case  as  above, 
proceeded : — ^Whatever  foundation  in  truth  there  may  have 
been  for  the  allegations  of  fact,  contained  in  the  two  first 
reasons,  at  the  time  they  were  ofiered  in  the  Superior 
Court,  there  is  none  now.  In  the  transcript  sent  up,  the 
prisoner's  name  appears  the  same  throughout;  and  the 
term  of  the  Court,  as  established  by  law,  to  have  "  begun 
and  held  on  the  fourth  Monday,  after  the  fourth  Monday  of 
September,  &c.  at  the  Court-house,  &c."  If  the  allega- 
tions of  the  prisoner  were  true  at  the  time,  and  the  record 
had  been  so  made  up,  and  brought  in  that  state  under  revi- 
sion, the  objections  would  have  been  open  to  be  taken. 
But  whether  valid  or  invalid,  they  do  not  exist  now. 
Indeed,  it  seems  perfectly  ridiculous,  to  move  a  Court  then 
sitting,  at  the  proper  time  and  place,  not  to  render  judg- 
ment, because  its  record  did  not  show  it  to  be  thus  sitting, 
or  because  the  clerk  had  mispelled  the  prisoner's  name  in 
one  entry,  although  in  the  very  motion  he  admits  his  iden- 
tity with  the  person  indicted,  tried,  and  convicted.  The 
suggestions  deserved  the  thanks  of  the  Court ;  but  the  only 
proper  answer  to  them,  as  objections,  was  to  correct  the 
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JhctaaoL^  misprisions  of  the  clerk,  and  thus  remove  them.    At  all 

'      events,  this  Court  must  say,  that  they  are  not  true  now. 

Stati     ^g  ^^^  ]qq^  ^jjjly  jQ  ^j^g  transcript  of  the  record,  as  made 

Calboon.   up,  which  is  sent  to  us. 

Upon  the  third  ground,  the  opinion  of  this  Court  agrees 
with  that  of  his  Honor.  It  is  the  practice  for  the  foreman 
to  sign  his  name  to  the  finding  of  the  grand-jury ;  and  it 
seems  to  be  a  salutary  practice,  as  it  tends  to  the  more 
complete  identification  of  the  instrument  containing  the 
accusation.  We  do  not  know  in  what  it  had  its  origin ; 
but  though  tiseful  and  proper,  it  does  not  seem  to  be  essen- 
tial, nor  to  have  been,  at  any  time,  the  course  in  England* 
The  endorsement  there  is  merely  "  bUla  vera/'  or  "  true 
bill."  1  Chit.  Cr.  Law,  324.  4  Bl.  Cora.  306.  That 
endorsement  becomes  part  of  the  indictment,  and  makes 
the  accusation  complete;  Yelv.  99.  But  it  is  never  set 
out  in  the  enrolment  of  the  record;  which  states  the  grand 
jury,  and  that  they  were  sworn  to  inquire,  &c.,  and  that 
"  it  is  upon  their  oath  presented,  that,  &c."  4  Bl.  Com. 
Appendix,  It  is  the  grand  jury's  returning  the  bill  into 
Court,  and  their  publicly  rendering  their  verdict  on  it,  ia 
the  form  "  a  true  bill,''  and  that  being  recorded  or  filed 
amongst  the  records  of  the  Court,  that  makes  it  eifectual ; 
in  the  same  manner  that  the  like  proceedings  operate  in  the 
case  of  a  verdict  of  the  petit^jury.  This  was  intimated  by 
Chief  Justice  Henderson,  in  the  State  v.  Collins,  3  Dev, 
Rep.  117.  But  whether  the  position  be  correct  or  not, 
that  case  and  The  State  v.  Kimbraugh,  2  Dev.  Rep.  441, 
are  direct  authorities  against  this  objection.  For  if  the 
foreman  must  put  his  name  on  the  bill,  the  variance  in  the 
manner  of  his  spelling  it,  from  that  of  the  clerk's,  is  immate- 
rial. The  Court  in  which  the  juror  was  acting,  must 
necessarily  know  his  identity ;  and  the  receiving  and  re- 
cording the  bill  with  his  endorsement  establishes  it. 

Wherefore  the  opinion  of  this  Court  is,  that  the  judg- 
ment of  the  Superior  Court  is  not  erroneous;  which  must 
be  certified  to  that  Court,  in  order  that  the  sentence  of  the 
law  may  be  duly  executed. 

Pee  CuAiAM.  Judgment  affirmed. 
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December, 
THE  STATE  v.  THOMAS  M.  D.  REID.  ^^^S. 

Stats 

An  exception,  or  the  caae  stated  for  an  appeal  to  the  Supreme  Court,  is  there  p  * 
taken  to  be  absolutely  true,  as  to  aQ  matters  which  occur  on  the  trial,  or 
purport  to  have  been  acted  in  the  Court  from  which  the  appeal  comes.  But 
where  the  &ct  is  stated  as  having  occurred  in  another  Court,  tlie  record  of 
that  Court  is  the  only  competent  evidence  of  the  &ct ;  and  no  statement 
contrary  to  it  can  be  admitted. 

Although  one  Court  cannot  take  any  posterior  action  in  a  cause  after  it  has 
been  removed  to  another  fer  trial,  yet  it  may  afterwards  amend  by  supply- 
ing an  omission  in  the  record,  which  occurred  prior  to  the  order  of 
removal ;  and  may  then  send  a  new  transcript  of  the  amended  record  to 
the  Court  to  which  tlic  cause  was  removed. 

'Upon  the  suggestion  of  a  diminution  of  the  record,  the  defects  alleged  may 
be  suppUed  by  sending  a  new  transcript,  or  by  making  insertions  in  that 
before  sent ;  and,  in  the  latter  case,  if  the  proper  officer  make  the  insertions 
from  a  memorial  containing  the  &ct8  omitted,  it  is  no  objection  that  he  had 
not  the  record  of  the  whole  proceedings  present. 

The  supplying  defects  in  a  transcript,  either  by  procuring  a  new  one,  or  by 
making  insertions  in  that  already  sent,  is  not  an  amendment  of  the  Court 
to  which  it  is  sent. 

The  defendant  was  convicted  of  forgery  at  Chatham, 
on  the  last  Circuit,  before  his  Honor  Judge  Norwood^ 
when  his  counsel  submitted  a  motion  in  arrest  of  judgment, 
under  the  following  circumstances. 

The  record  showed,  that  the  indictment  on  which  the 
prisoner  was  tried,  was  found  in  the  Superior  Court  of 
Moore,  at  August  Term,  1833;  that  he  was  arraigned 
thereon,  and  pleaded  not  guilty,  at  February  Term,  1834 ; 
and  that  at  the  same  term  an  order  was  made,  upon  the 
affidavit  of  the  prosecutor,  to  remove  the  trial  to  Chatham. 
The  record  further  stated,  that  at  August  Term,  1834,  the 
Court  of  Moore  took  the  recognizance  of  the  accused  for 
his  appearance  at  the  then  next  succeeding  term  of  Chat- 
ham Court,  and  again  ordered  the  clerk  to  transmit  a  full 
transcript  of  the  record  of  the  cause,  and  of  all  proceed- 
ings had  therein  at  that  Court,  to  the  next  Court, of  Chat- 
ham. The  foregoing  was  the  purport  of  the  transcript 
from  Moore,  dated  the  17th  September,  1834,  as  the  same 
is  copied  into  the  transcript  from  Chatham,  sent  up  to  the 
Supreme  Court. 

But  appended  to  the  record  from  Chatham,  and  forming 
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l^BcniBiE,  part  of  the  transcript,  is  a  statement  made  by  the  Judge 

— ..J^  who  tried  the  cause,  in  which  it  is  set  forth,  that  the 

^t^     prisoner  had  not  pleaded  in  Moore,  when  the  order  of 

Rno.     removal  was  made  in  February,  1834,  but  was  taken  by  a 

capias,  at  August,  1834,  and  then  put  in  his  plea,  and  the 

same  was  entered  nunc  pro  tunc,  as  of  the  preceding  term ; 

all  which  proceedings  at  August,  1834,  were  had  after  the 

first  order  of  removal,  and  after  a  transcript  from  Moore 

had  been  filed  in  Chatham.    The  record  from  Chatham 

also  contains  a  copy  of  a  transcript  from  Moore,  dated  the 

eleventh  day  of  March,  1834,  which  corresponds  with 

that  before  mentioned,  bearing  date  the  17th  September, 

in  all  respects,  except  that  it  omits  the  prisoner's  plea,  in 

stating  the  proceedings  of  February  Term,  and,  of  course, 

comes  no  later  down  than  that  term. 

The  Judge  further  states,  that  previous  to  the  prisoner 
being  put  on  his  trial,  the  Solicitor-General  suggested  a 
diminution  of  the  record,  in  respect  of  the  prisoner's  plea, 
and  moved  for  a  certiorari  to  obtain  a  more  full  transcript^ 
which  was  granted.  The  prisoner  agreed,  that  it  need 
not  issue,  as  the  Clerk  of  the  Court  of  Moore  was  then 
present,  and  might  act  without  the  writ.  Thereupon  the 
clerk,  at  the  instance  of  the  Solicitor-General,  proposed  to 
insert  in  the  transcript  the  plea  of  not  guilty,  as  of  Febru- 
ary Term,  1834,  taking  the  same  from  his  trial  docket, 
which  he  had  then  in  Court,  but  at  the  same  time  stating, 
that  he  had  not  with  him  the  whole  record.  To  that  the 
prisoner's  counsel  objected,  upon  the  ground  that  the 
transcript  could  not  be  amended  by  anything  but  the 
record  itself,  in  which  all  the  proceedings  were  spread  out. 
The  Court  ordered,  that  the  amendment  might  be  made, 
reserving  the  question  of  its  legality. 

The  reasons  for  the  motion  in  arrest  of  judgment  were, 
1.  Because  the  case  had  been  improperly  removed  before 
plea  by  the  prisoner.  2.  Because  the  Court  of  Moore  had 
put  the  defendant  to  his  plea  and  entered  it,  after  the 
cause  had  been  removed  to  Chatham,  and  was  pending 
there.  3.  Because  the  transcript  from  the  Court  of  Moore, 
filed  in  the  Court  of  Chatham,  was  allowed  to  be  amended 
in  Court,  without  having  the  whole  original  record  there. 
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His  Honor  arrested  the  judgment,    and  the   Solicitor-  DicBMBn, 
General,  for  the  state,  appealed. 


1B35. 


Stats 

The  Attorney-General,  for  the  stale.  «, 

Nash,  for  the  defendant. 


RuFFiN,  Chief  Justice,  after  stating  the  case  as  above.  It  seem*, 
proceeded : — It  may  be  true,  that  a  cause  cannot  be  cause  can- 
removed  for  trial  before  it  is  at  issue;  since  the  object  "^^^  ^r^ 
of  removal  is  to  have  an  impartial  jury,  and  before  an  oneSupe. 
issue  of  fact,  it  cannot  be  known  that  the  trial  will  be  by  ^^^  ^^ 

;  I  /.  toanother 

a  jury.    It  is  certainly  true,  that  after  a  cause  has  been  for  trial,  be- 
removed  from  one  Court  to  another,  and  is  well  consti-  j^j^JS^ 
tuted  in  the  latter,  there  can  be  no  further  proceedings  in  Afters 
the  former.    The  jurisdiction  cannot  exist  in  both ;  and  ^^J^^ 
that  of  the  Court  to  which  it  is  removed  attaches,  and  removed  to 
necessarily  ousts  that  of  the  Court  which  had  it  originally.  S^^'J^ 
Murry  v.  Smith,  I  Hawks,  41.     The  question  is,  when  trial,  the 
did  the  jurisdiction  of  the  Court  of  Chatham  attach.    If  foSier*'^ 
the  first  order  of  removal  of  February,  1834,  was  made  jurisdiction 
before  plea,  and  therefore  was  premature,  it  was  inopera-  The  case  of 
tive,  and  did  not  transfer  the  jurisdiction,  but  the  cause  itfum  t. 
remained  in  Moore.    For  while  both  Courts  cannot  have  Hawks,  41, 
the  jurisdiction  at  the  same  time,  much  less  the  cause  itself  ^pp^^^^- 
before  them,  it  must,  nevertheless,  be  in  one  of  them.    It  Jf  ^j^y^Jj'^ 
continues  where  it  began,  until  it  is  efiectually  gained  by  is  prema. 
the  other.    The  order  of  removal,  if  improper,  and  the  (^i^to^ 
filing  of  the  transcript,  does  not  create  the  jurisdiction;  which  the 
and  the  trial  must  still  be  had  in  the  first  county.    State  gent, 
V.  Poll  and  Lavinia,  1  Hawks,  442.    The  obligation  of  ^^i'"^"^ 

°  jurisdic- 

tbe  Court  in  which  the  indictment  was  found,  to  try  it,  tion,butit 
does  not  depend  upon  the  cause  being  sent  back  to  it;  for  [h™co^ 
there  is  no  power  thus  to  remit  it.   It  was  never  removed,  where  it 
If  this  be  true,  the  plea,  if  made  and  entered  at  August,  ^™°^^ 


1834,  in  Moore,  was  then  and  there  properly  demandable ;  The  caw  of 
and  the  removal  to  Chatham  was  by  force  of  the  new  p^^ 
order  of  that  term,  and  not  that  of  the  preceding  term.  Lmnnia,  i 
Under  that  order,  the  transcript  of  the  17th  September  4^ap! 
viBS  filed ;  which  sets  out  the  plea  and   both  orders  of  pra^* 
removal,  and  thus  answers  both  of  the  two  first  reasons  in 
arrest  of  judgment. 
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l>*cKMBER,      But  the  Court  is  not  disposed  to  put  the  case  on  that 

1835 

'      ground.    It  is  probably  not  the  truth.  The  last  transcript 

^Afs     States  the  plea  at  February,  1834»  and  an  order  at  that 

Rki0.     term  for  removal.   In  that  state  of  the  case,  the  subsequent 

proceedings  in  Moore,  at  August,  1834,  were  coram  non 

judice,  for  the  reasons  already  given ;  the  cause  was  in 

Chatham  Court. 

It  is,  however,  insisted,  and  the  case  states  it  as  a  fact, 
that  the  plea  was  not  entered  at  February,  but  at  August, 
nunc  pro  tunc;  and,  supposing  that  the  removal  maybe 
before  issue  joined,  it  is  then  contended,  that  the  Court  of 
Moore  could  not  make  such  an  order,  and,  consequently, 
that  the  prisoner  has  never  yet  pleaded. 

The  first  observation  upon  these  positions,  is,  that  a 
fact  is  assumed  in  them,  which  is  inadmissible.  The  record 
from  Moore  does  not  state  an  amendment,  nor  an  order 
for  its  being  made  nunc  pro  tunc.    The  plea  purports,  as 
therein  stated,  to  have  been  in  fact  pleaded  at  February, 
1834,  and  to  have  been  in  fact  recorded  then.     An  excep- 
tion, or  the  case  stated  for  an  appeal  to  this  Court,  is  here 
taken  to  be  absolutely  true  as  to  all  matters  which  occur 
on  the  trial,  or  purport  to  have  been  acted  in  the  Court 
from  which  the  appeal  comes.    But  here  the  fact  is  stated 
as  having  occurred  in  another  Court.    That  can  appear 
by  the  record  of  that  other  Court  only.    It  necessarily 
forms  a  part  of  the  transcript  sent  here ;  and  it  does  not 
show  the  fact,  but  the  contrary.    The  record  vvas  conclu- 
sive upon  the  Superior  Court,  as  to  its  contents,  as  it  is 
also  upon  this  Court.    A  statement  of  the  proceedings  of 
Moore  Court  inconsistent  with,  or  not  supported  by  those 
contents,  cannot  control  them.      Such  a   statement    is 
altogether  useless  in  a  case  of  this  sort ;  for  on  a  motion 
in  arrest  of  judgment,  we  cannot  travel  out  of  the  record. 
The  case  of  technically  speaking.    The  order  for  the  amendment,  if 
KeUyS      made,  was  not  sent  to  Chatham  as  part  of  the  record,  and 
Dev.  Rep.    jjq  other  evidence  was  c6mpetent  to  establish  it.    Reid  v. 
approved.    Kdlyt  I  Dev.  Rep.  313. 

But  the  court  is  clearly  of  opinion,  if  the  cause  were 
well  constituted  in  Chatham  by  the  first  order  of  removal, 
(made  before  the  plea  was  'recorded,)  and  if  the  order  for 
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the  amendineDt,  as  well  as  the  amendment  itself,  had  been  '^'^^^' 
inserted  in  the  record  and  sent  forward  in  a  new  tran-  — z 

State 

script,  that  yet  the  trial  in  Chatham  would  be  proper,  and        e. 

the  record,  with  those  additions,  would  have  been  suffi-      ^"^' 

cient.    It  is  true  that,  after  a  cause  has  been  transferred 

from  one  court  to  another,  whether  by  appeal  or  change 

of  venue,  the  court  from  which  it  has  gone  cannot  proceed        .^^. 

further  in  it.    Whatever  purports  to  be  posterior  to  the    '    '    " 

loss  of  jurisdiction  is,  therefore,  erroneous,  and  probably         ^  ,^ 

void.    But  the  principle  extends  no  further.    When  the        ^  *- 

action  of  the  court  is  not  a  subsequent  adjudication,  nor, 

any  thing  preparatory  to  an  adjudication  to  be  had  in  .that^ 

court,  but  relates  to  what  was  done  in  the  cause  while  in 

that  court,  there  is  a  plain  difference.    No  usurpation  of 

authority  then  appears.    The  act  purports  to  have  been 

done  while  the  court  had  jurisdiction;  and  as  to  the  point 

of  fact,  the  statement  cannot  be  questioned  by  any  other 

court.    Every  court  is  the  exclusive  judge  of  its  own 

records,  and  is  competent  to  make  them  speak  the  truth 

as  to  its  own  proceedings.    Hence  it  is  the  constant  course 

that  orders  for  amendments  by  the  inferior  court  are  allowed 

after  appeal  or  writ  of  error,  and  the  transcript  in  the 

the  superior  court  made  conformable.    Tidd's  Practice, 

770.     State  v.  Cherry,  2  Dev.  Rep.  550.   Ballard  v.  Carr,  ^^^^ 

4  Dev.  Rep.  575.    Such  amendments  nunc  pro  tunc  are  v.  Cherry, 

2  Dev  Rep 

not  open  to  inquiry  in  another  court,  either  as  to  their  550.  Sal 
propriety,  or  as  to  the  periods  at  which  they  are  made,  ^rdy, 
Mdlish  V.  Richardson  in  the  House  of  Lords,  9  Bing.  Dev.kep. 
Rep.  125.    Bright  v.  Suggy  4  Dev.  Rep.  492.    They  are  ^^^  '*^ 
supposed  to  speak  the  truth,  and  to  make  the  record  what  v.  Sugg, 
it  was  intended  it  should  be.     Where  the  amendment  is  to  ^^^^  ^ 

approved. 

supply  an  omission  of  the  officer,  it  is,  of  course,  upon 
satisfying  the  court  that  there  has  been  an  omission.  Jus- 
tice would  be  defeated  without  it.  If  a  prisoner  plead 
ore  tenus,  and  the  clerk  fail  to  record  it  before  the  jury  be 
sworn  or  render  their  verdict,  surely  the  court  may  have 
the  record  completed.  So  of  the  case  before  us.  The 
matter  said  to  be  inserted  purports  to  be  a  proceeding  in 
the  cause,  before  any  order  of  removal.  It  cannot  be 
supposed  that  the  court  would  have  inserted  the  statement 
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l*"MBtt,  in  tlie  record,  if  the  prisoner  did  not  plead  at  February. 

—  But  it  must  be  supposed  that  he  did,  and  that  the  officer 

^     neglected  to  record  it ;  and  therefore  the  court  afterwards 
R»i>-     did  it  in  conformity  with  the  truth. 
When  a        The  Isst  reason  is  founded  on  the  amendment,  as  it  is 
uialiaau-  called,  that  was  made  in  Chatham.    That    is  not  an 

thorued  on 

a  triB.  amendment  of  the  record  in  any  sense  of  the  term ;  but 
■J^^^J*  a  mere  correction  of  the  transcript,  so  as  to  make  it  a 
to  give  the  copy  of  the  record  of  the  court  of  Moore.  It  is  the  duty 
the  record ;  ^^  ^^^  court  to  use  all  the  means  in  its  power  to  get  the 
but  as  it  transcript  perfect ;  that  is,  a  true  copy  ;  and  not  to  allow 
ei^rpar.  either  party  to  suffer  from  its  inaccuracy.  When  the 
ty  upon  a    gtatute  authorises  a  trial  on  a  transcript,  it  is  presumed 

proper  BUf-  r  '  r 

gestionofa  that  the  clcrk  will  give  the  tenor  of  the  record.  But  he 
^J^"^  may  not ;  and  if  either  party,  upon  affidavit  or  otherwise, 
cord,  may  to  the  satisfaction  of  the  court,  suggests  a  diminution,  the 
pro^d!  c^^  is  not  allowed  to  proceed  further  until  it  be  ascertained 
v^  stay-  that  what  is  before  the  court  professing  to  be  a  transcript 
more  per-  IS  really  SO.  That  is  usually  done  by  a  certiorari,  which 
feet  tran-    recites  the  diminution  and  commands  the  officer  to  certify 

script  be  .  .  ,       * 

obtained,  a  full  and  perfect  transcript.  A  second  transcript  will  be 
fa"iwu^y  satisfactory,  if  not  objected  to  by  either  party ;  for  it  is 
done  by  a  then  presumed  to  set  out  the  whole.  It  is  no  cause  of 
certtoran,  complaint,  that  the  transcript  was  made  out  from  the  pro- 
It  will  be  ceedings  in  paper ^  instead  of  taking  it  from  the  rctt, 
tion  that  provided  there  be  no  omission  in  the  transcript ;  and  it 
the  torn-  contains  no  more  than  the  record  itself  does.    The  want 

script  was 

made  out  of  truth  is  the  only  suggestion  that  can  authorise  the  court 
^^  to  require  another  transcript  or  the  alteration  of  that  before 
in  paper,  gent.  If  that  suggestion  be  made  a  second  time,  or  oftener, 
being  ^  ^^^  ^^^  court  sces  rcason  to  think  the  transcript  defective, 
taken  from  \x  m^y  order  other  writs  of  certiorari  to  issue ;  but  when- 
provided  ever  a  transcript  shall  be  returned,  to  the  truth  of  which 
*^^*r*ikl  there  is  no  objection  on  either  side,  the  court  must  deem 
true  copy  that  a  correct  one,  and  proceed  on  it  accordmgly.  Instead 
wh^lere-  ^^  issuing  a  certiorari^  the  court  may  in  extraordinary 
cord.  cases  require  the  officer  to  bring  the  original  record  into 

A  certiora-  court,  and  have  the  transcript  taken  therefrom,  or  the 
sue  as  often  former  one  corrected.  It  is  not  seen  that  it  is  indispensable 
as  It  ap-      j^  j^  g^  jij  jjpy  ^j^g  jjy J  iIjj^j  Jjj  ^jjich  two  transcripts 
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have  already  been  filed,  which  are  contradictory  to  each  DicncBn, 

other,  and  the  parties  still  dispute  which  is  correct.    As  L. 

the  court  cannot  determine  that  point  but  by  reference  to     ®''^'" 
the  original,  it  must  be  resorted  to.    But  this  is  unneces-     Run. 
sary  where  the  one  transcript  is  not  contradictory,  but  lf«"  ^ 
only  more  full  than  the  other,  and  supplies  its  omissions ;  that  there 
or  where  there  is  no  suggestion  that  the  one,  which  pur-  ^'^" 
ports  to  be  more  complete,  is  still  defective,  or  in  any  the  tran. 
respect  untrue.    State  v.  Collins,  3  Dev.  Rep.  117.     The  ^^^_ 
inquiry  in  such  a  case  is  not  into  the  propriety  of  acts  of  til  one  is 
the  court  from  which  the  record  comes ;  but  whether  the  ^S^nei^ 
officer  of  that  court  has  truly  stated  in  his  copy  those  acts,  ther  can 
The  defects  alleged  may  be  supplied  by  sending  a  new  ^^ 
transcript,  or  by  insertions  in  that  before  sent.    If  id  the  diiiary 
latter  way,  it  is  not  the  act  of  the  court,  by  way  of  amend-  ^^^q 
ment,  any  more  than  in  the  former.    It  is,  in  each  case,  tranBcripts 
the  act  of  the  officer  under  the  mandate  of  the  writ  for  a  ^J^^^e. 
full  transcript.  <«l^  ^ 

It  is  supposed  that  the  objection  refers  to  an  addition  and  tiic    ' 
allowed  to  be  made  to  the  transcript  of  the  11th  March,  ^^^  ^« 

*  not  agree 

1834,  (which  did  not  set  out  the  plea,)  under  the  idea  that  which  is 
the  cause  was  effectually  removed  by  the  order  of  Feb-  ^J^i^^® 
ruary ;  for  the  second  one,  of  the  17th  September,  did  stead  of  or- 
contain  the  whole  proceedings.    For  the  reason  before  ctrUm^ari^ 
given,  the  latter  transcript  might  have  been  proceeded  on,  will  direct 
so  far  as  it  professes  to  be  the  record  of  the  proceedings  to  attend 
before  the  order  of  removal.  But  there  could  be  no  reason  ^^.^.  ^? 

ong^inaJ  re- 

why  the  same  matter  should  not  be  inserted  in  the  pre-  cord. 
▼ious  transcript.    There  was  no  further  suggestion  of  The  case 
diminution;  no  contradiction  between  the  transcripts ;  no  l,coain$,* 
application  of  the  prisoner  either  before  or  after  conviction  p^* 
for  the  original  record,  as  being  necessary  to  correct  actual  approvecL 
errors  in  the  transcript.    The  objection  was,  that  the 
clerk  could  not  be  allowed  the  aid  of  that  part  of  the 
memorial  kept  by  him,  which  contained  the  omitted  mat- 
ter, to  make  his  copy  true — admitting  at  the  same  time 
that  thereby  he  did  make  it  true.    The  court  deems  it 
altogether  untenable;  and  is  of  opinion  that   there  is 
enough  in  the  record  to  warrant  judgment  for  the  state ; 
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DicEMBXR,  which  must  be  certified  accordingly,  that  the  Superior 
Court  may  proceed  to  render  it. 


State 

V. 

Rcio. 


V.  Feb  Curiam.  Judgment  reversed. 


ABRAM  BRYAN  v,  WILLIAM  B.  WADSWORTH. 

A  petition  filed  in  the  County  Court,  praying  permission  to  emancipate  a  slave 
**at  such  time  as  the  owner  may  think  proper/*  and  a  decree  of  the  Court 
granting  sucli  permission,  upon  the  owner's  **  complying  with  the  direc- 
tions of  the  acts  of  the  general  assembly,  in  such  cases  provided,"  is  not  a 
valid  act  of  liberation,  within  the  purview  of  tlie  Acts  of  1777,  {Rev.  ek, 
109,)  and  1796,  (Rev,  eh,  453,)  where  no  other  proceedings  appear  upon 
the  records. 

The  giving  the  bonds  required  fitim  the  owner  of  a  liberated  slave,  and  filing 
them  in  the  County  Court,  fbrms  ho  part  of  an  act  of  emancipation,  and 
will  not  aid  a  defective  act  of  liberation,  under  the  Acts  of  1777  and  17961. 

It  seems,  that  to  constitute  on  act  of  liberation,  entered  of  record  under  tba 
Act  of  1796,  it  is  only  necessary  that  there  should  be  a  petition  filed,  mak- 
ing the  proper  allegations,  and  expressing  the  desire  of  the  owner  thin  to 
confer  freedom  upon  his  slave,  and  praying  permission  so  to  do ;  and  that 
the  Court  should,  by  a  proper  adjudication,  grant  the  permission  ao  prayed 
for. 

This  was  an  action  of  trespass  vi  et  armis,  brought  by 
the  plaintiff  to  try  his  right  of  freedom.  The  defendant 
pleaded  that  the  plaintiff ''Abram,  is  the  proper  slave  of 
the  defendant,  and  that  he  cannot  maintain  an  action." 

Upon  the  trial  at  Craven,  on  the  last  Circuit,  before  his 
Honor,  Judge  Donnel,  the  following  facts  were  admitted. 
The  plaintiff  vras  originally  the  slave  of  one  'Elizabeth 
Henry,  of  the  County  of  Craven,  who  at  the  March  Term, 
1808,  of  the  County  Court,  filed  the  following  petition,  to 
wit.  "  To  the  Worshipful,  the  Justices  of  Craven  County 
Court.  The  petition  of  Elizabeth  Henry  respectfully  show- 
eth,  that  she  is  possessed  of  the  following  slaves,  whose 
meritorious  services  she  desires  to  reward  with  the  blessing 
of  freedom,  viz."  (here  follows  the  names  of  several  slaves, 
among  whom  is  the  plaintiff  Abram.)  ''  She  prays  that  she 
may  be  permitted  to  emancipate  the  said  slaves  at  such 
time  as  she  may  think  proper."  On  the  records  of  the 
Court  at  the  same  term,  appeared  the  following  entry  : 
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"  Read  the  petition  of  Elizabeth  Henry,  praying  permission  Dicembdi 
to  emancipate"  (the  slaves  named  in  the  petition,) ''  for  long 
and  meritorious  services ;  ordered  that  the  petitioner  have 
the  permission  prayed,  upon  complying  Mrith  the  directions 
of  the  acts  of  General  Assembly  in  such  cases  provided." 
On  the  11th  day  of  June,  1808,  the  said  Elizabeth  Henry 
and  John  C.  Stanly,  as  her  security,  signed,  sealed  and 
delivered  two  penal  bonds,  one  of  which  was  payable  to 
Benjamin  Williams,  governor  of  the  state  of  North  Carolina, 
for  the  sum  of  two  hundred  pounds,  conditioned  as  follows : 
**  The  condition  of  the  above  obligation  is  such,  that  whereas 
at  the  Court  held  for  Craven  County  at  this  day,  per- 
mission has  been  granted  to  Elizabeth  Henry,  by  the  said 
Court,  to  emancipate  and  set  free  a  certain  negro  slave 
named  Abram :  Now,  if  the  said  negro  so  permitted  to  be 
liberated,  shall,  during  his  residence  in  the  state  of  North 
Carolina,  behave  himself  as  an  honest  and  peaceable  citi- 
zen, then  the  above  obligation  to  be  void."  The  other  of 
said  bonds  was  payable  to  John  Tillman,  Esq.  Chairman 
of  Craven  County  Court,  for  the  sum  of  one  hundred 
pounds,  conditioned  as  follows :  "  The  condition  of  the 
above  obligation  is  such,  whereas  at  the  Court  held  for 
Craven  County  at  this  day,  permission'  has  been  granted 
to  Elizabeth  Henry,  by  the  said  Court,  to  emancipate  and 
set  free  a  certain  negro  slave,  named  Abram.  Now  if  the 
said  negro  so  permitted  to  be  liberated,  shall  not  become 
chargeable  to  the  parish  of  Craven  County,  or  of  any  other 
county  of  this  state,  then  the  above  obligation  to  be  void." 
These  bonds  were  filed  in  the  office  of  the  clerk  of  Craven 
County  Court,  and  were  now  among  the  records  of  said 
Court.  The  present  plaintiff,  was  the  slave  mentioned  by 
the  name  of  Abram,  in  the  petition  of  Elizabeth  Henry, 
and  in  the  order  or  judgment  thereon,  and  in  the  bonds 
aforesaid. 

The  plaintiff,  before  and  at  the  time  of  filing  the  peti- 
tion above  mentioned  by  Elizabeth  Henry,  and  obtaining 
the  order  or  judgment  thereon,  and  afterwards,  until  the 
1th  day  of  January,  1820,  was,  and  continued  in  the  posses- 
sion of  the  said  E.  Henry,  and  during  the  whole  of  that 
time  she  claimed  and  held  him  as  her  slave,  and  exercised. 
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the  slaves  mentioned  in  the  petition,  the  said  Elizabeth 
Henry  executed  and  delivered  deeds  of  manumission, 
(though  she  still  continued  in  the  actual  possession  of  them,) 
but  to  the  plaintiff,  Abram,  she  made  no  such  deed,  nor  did 
any  act,  (except  the  proceedings  as  above  stated,)  whereby 
to  express  her  determination  to  liberate  him ;  but  on  the 
contrary,  on  the  4th  day  of  January,  1820,  she  for  a  valu- 
able consideration,  duly  sold  and  delivered  him  to  one 
Thomas  Wadsworth,  from  whom  the  defendant  purchased 
him;  in  whose  possession  he  continued  until  the  bringing 
the  present  action.  Upon  this  statement  of  facts,  his 
Honor,  pro  forma,  rendered  a  judgment  for  the  defendant, 
and  the  plaintiff  appealed. 

W,  C.  Stanly,  for  the  plaintiff. 

Badger,  and  /.  H.  Bryan,  for  the  defendant. 


The  manu- 
miasionof 
a  slave,  is 
the  act  of 
the  owner ; 
and  al- 
though 
various 
statutes 
have  re- 
strained, 
andrefu- 
lated  the 
power  of 
the  owner 
to  emanci- 
pate, yet 
none  have 
taken  it 
from  him, 
and  confbr- 
red  it  upon 
ajudicial 
tribunal 


Gaston,  Judge. — We  are  of  opinion  that  there  is  no  error 
in  the  judgment  below.  Upon  the  facts  stated  in  the  case 
agreed,  it  was  correctly  decided  that  the  plaintiff  was  not 
a  freeman,  but  was  the  slave  of  the  defendant.  The  man- 
umission of  a  slave  is  the  act  of  the  owner.  His  power  to 
perform  this  act,  is  by  various  statutes,  restrained  and 
regulated,  but  it  has  not  been  taken  from  him,  and  con- 
ferred on  a  judicial  tribunal.  In  our  act  of  1777,  {Rev,  ch. 
109,)  it  is  recited,  that  an  evil  and  pernicious  practice  had 
prevailed  of  setting  slaves  free,  which,  at  that  critical  junc- 
ture, ought  to  be  guarded  against.  The  evil  intended  to  be 
redressed,  was  the  too  frequent  and  indiscreet  emancipa- 
tion of  slaves  by  their  owners.  The  remedies  provided  by 
the  act,  (following  very  closely  the  enactments  of  the  colo- 
nial act  of  1741,  Martin's  Rev.  ch.  24,  sec.  56,)  were  first, 
that  no  slave  should  be  set  free  except  for  meritorious  ser- 
vices, to  be  adjudged  of,  and  allowed  by  the  County  Court, 
and  license  first  had  and  obtained  thereupon ;  and  secondly, 
that  every  slave  who  should  "  be  set  free  by  his  master  or 
owner,  otherwise  than  is  so  directed,"  should  be  seized  and 
sold  for  public  purposes.  The  act  of  setting  free,  is  regard- 
ed by  this  statute  as  the  act  of  the  master.    If  he  performs 
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it  otherwise  than  in  the  mode  therein  prescribed,  he  forfeits 
his  slave  to  the  community,  and  the  manumission  is  invalid. 
The  license  is  a  permisson  to  do  the  act,  and  this  permis- 
sion the  Court  is  authorised  to  grant,  when  it  shall  have 
adjudged  that  the  slave  has  performed  extraordinary  ser- 
vices, meriting  the  boon  which  the  master  desires  to  bestow. 
The  adjudication  and  the  license  do  not  constitute  the 
manumission,  they  only  legalize  it.    There  is  no  subse- 
quent statutory  provision,  which  in  the  slightest  degree 
changes  the  relative  powers  of  the  master  and  the  Court. 
The  words  of  the  act  of  1796,  {Rev.  ch.  453,)  which  have 
been  relied  on  in  argument,  when  fairly  construed,  affect 
no  alteration  in  this  respect.    It  is  entitled  "  an  act  to 
amend,  strengthen  and  confirm  the  several  acts  of  this  state, 
against  the  emancipation  of  slaves."    It  would  be  some- 
what extraordinary,  if  under  such  a  title,  we  were  to  meet 
with  enactments  extending  the  authority  of  the  Courts  in 
granting  emancipations,  or  abridging  the  power  of  masters 
to  withhold  it.    This  act  repeats  the  prohibition  to  set  a 
slave  free  in  any  case,  or  under  any  pretence  except  for 
meritorious  services  to  be  adjudged  of  and  allowed  by  the 
Court,  and  on  license  first  had  and  obtained  therefor,  and 
then  further  enacts,  that^^  such  liberation  when  entered  of 
record,  shall  vest  in  the  slave  so  as  aforesaid  liberated,  all 
the  right  and  privilege  of  a  free-born  negro."    It  cannot  be 
held  to  amend  the  former  statutes,  unless  it  be  in  requiring 
that  the  liberation  should  be  of  record,  and  in  declaring  the 
efiect  of  the  liberation  to  be  an  admission  of  the  freed-man 
to  the  right  only  of  those  of  his  colour  born  out  of  slavery. 
But  it  has  been  asked  if  the  adjudication  and  the  license  do 
not  constitute  the  liberation,  how  is  such  liberation  to 
appear  of  record?    No  mode  is  prescribed  for  recording 
the  act,  which  the  master  may  thereafter  perform.      We 
answer,  in  the  first  place,  that  if  a  subsequent  act  be  neces- 
sary  in  order  to  evince  the  master's  exercise  of  the  license 
granted,  it  may  be  entered  of  record,  because  the  statute 
requires,  and  of  course  authorises  the  liberation,  to  be 
recorded.    But  when  the  ordinary  course  of  proceeding  in 
these  cases,  is  attended  to,  and  which  mode,  we  have  no 
doubt,  was  that  in  the  contemplation  of  the  legislature, 
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Bbcwbeb,  there  needs  nothing  more  to  show  the  act  of  the  master, 

^  than  his  petition,  which  is  a  part  of  the  record  of  the  pro- 

^^^^  ceedings  of  the  Court.  This  petition  usually  sets  forth  that 
Wadb.  the  petitioner  is  the  owner  of  the  slave ;  that  the  slave  has 
rendered  such  meritorious  services  as  to  deserve  the  boon 
of  freedom ;  that  he  desires  then  to  confer  it,  and  prays 
that  he  may  be  permitted  so  to  do.  The  Court  proceeds  to 
examine  the  subject-matter  of  the  petition;  adjudges  that 
the  meritorious  services  have  been  performed,  and  grants 
the  permission  prayed  for.  These  entered  of  record,  make 
the  liberation  required  by  law.  The  master  sets  free,  so 
far  as  he  can  set  free,  by  this  solemn  declaration  of  his 
wish,  that  the  shackles  of  bondage  be  forthwith  removed, 
and  the  competent  authority  assents  to  this  liberation. 
The  slave  is  then  freed  by  his  master,  under  the  license  of 
the  Court. 

The  petition  upon  which  the  County  Court  acted  in  this 
instance,  is  of  a  very  extraordinary  character.  It  repre- 
sents that  the  petitioner  is  possessed  of  sundry  negro  slaves, 
(among  whom  is  the  plaintiff,)  whose  meritorious  services 
she  desires  to  reward  with  the  blessing  of  freedom,  and 
prays  therefore  "  that  she  may  be  permitted  to  emancipate 
them,  at  such  time  as  she  may  think  proper"  It  pretends 
not  to  set  them  free  so  far  as  the  petitioner  has  power  to 
liberate ;  it  asks  not  that  they  be  then  freed,  but  rather 
solicits  a  power  over  them,  through  the  instrumentality  of 
the  Court,  which  is  denied  to  other  citizens,  of  holding 
them  in  bondage  or  emancipating  them,  as  her  discretion  or 
caprice  shall  thereafter  direct.  The  record  states,  that 
thereupon  it  was  ordered  by  the  Court,  that  the  petitioner 
should  have  the  permission  prayed.  Either  this  order  was 
null,  as  transcending  the  power  delegated  to  the  Court,  or 
however  indiscreet  and  inconsistent  with  sound  policy,  it 
availed  to  bestow  on  the  petitioner  the  permission  asked. 
No  more  appears  on  the  record,  and  if  the  liberation  must 
be  of  record,  and  a  liberation  means  a  setting  free  by  the 
owner,  then  unless  permission  to  do  a  future  act,  if  the 
applicant  should  choose  to  perform  it,  be  that  act,  the  plain- 
tiff has  not  been  liberated. 

If,  however,  we  can  look  beyond  the  record,  the  plaio* 
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tiff  ^s  claim  to  freedom,  is  in  no  respect  aided.    The  bonds 
which  the  case  states  to  have  been  given,  form  no  part  of 
the  act  of  liberation.    They  arc  required  by  particular     ^^ 
statutes,  which  impose  penalties  for  an  omission  to  execute     Waob. 
them  in  a  prescribed  time  after  liberation.    A  liberation  is     ^®*'™' 
complete  without  them.    In  the  conditions  of  these  bonds,  The  legis. 
the  plaintiff  is  mentioned  not  asfreed^  but  (cautiously)  as  lature  can- 
as^aue,  whom  Elizabeth  Henry  is  jpermi^fe(2  to  emancipate,  a  slave 
The  other  facts  stated,  are  all  in  opposition  to  the  plaintiff's  '^i^out^^e 

*^*^  ^  consent  of 

claim.    They  show  that  his  owner  never  did  assent  to  his  owner, 
abandon  her  dominion  over  him  as  owner.    And  it  has  The  case  of 
been  decided  by  our  highest  judicial  tribunal,  that  even  the  Adm*r  v. 
Legislature  cannot  emancipate  a  slave  without  the  assent  ^'^^"«  ^ 
of  his  master.     Allen^s  Admr.  v.  Peden,  2  Car.  Law  fiep.638, 
Repository,  638.  approved 

Per  Curiam.  Judgment  affirmed. 


DEN  ex  dem.  of  RICHARD  WOOD  and  WIFE,  et  al.  e.  WILLUM  A. 

SPARKS. 

Where  a  testator  devised,  that  his  **  executors,"  should  sell  his  lands,  and 
appointed  three  persons  executors,  only  one  of  whom  qualified  and  acted 
as  executor,  a  sale  hy  that  one  alone,  will,  under  the  statute  of  21  Hen.  8th, 
c.  4,  be  sufficient  to  pass  the  estate,  without  its  appearing  that  the  others 
either  have  renouncecl  the  executorship,  or  reused  to  join  in  the  sale. 

Ejectment  for  a  lot  in  the  town  of  Plymouth,  tried  at 
Washington,  on  the  last  Circuit,  before  his  Honor  Judge 
SffTTLE.  The  lessors  of  the  plaintiflT  claimed  title  to  the 
lot  in  dispute,  as  the  heirs-at-law  of  Levin  Bosman, 
deceased ;  and  the  defendant  set  up  title  under  the  will  of 
the  said  Bozman,  and  a  conveyance  from  William  A. 
Bozman,  in  pursuance  of  a  power  therein  contained.  The 
power  was  expressed  in  these  words :  "  If  my  executors 
should  think  it  best,  I  wish  them  to  sell  my  real  estate  in 
the  town  of  Plymouth,  to  the  best  advantage,  for  the 
benefit  of  my  children."  Of  this  will,  the  testator  appointed 
three  executors,  viz.  Judith,  his  widow,  the  said  William 
A.  Bozman,  and  a  certain  William  Currell.     The  will 
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was  executed  on  the  30th  November,  1823,  and  was  duly 
proved  at  February  Term,  1834,  at  which  term  the  widow 
^^^  entered  her  dissent  to  the  will,  and  William  A.  Bozman 
Sfakks.  alone  qualified  as  executor.  The  conveyance  was  made 
by  the  said  William  as  executor,  on  the  13th  March, 
1827.  It  was  in  evidence,  that  he  alone  had  advertised 
the  lot  for  sale,  for  six  weeks  previously  to  the  sale :  that 
the  widow  had  never  acted  as  executrix :  that  Currell 
had  not  seen  the  will  before  the  trial  of  this  suit :  and  on 
the  said  trial  he  swore,  that  he  had  not  in  any  manner 
acted  as  executor,  and  that  he  was  resolved  never  to  act 
as  such.  There  was  no  evidence,  however,  that  the  widow 
or  Currell  had  renounced  their  right  to  qualify  as  execu- 
tors ;  or  that  either  of  them  had  been  called  on  to  join  in 
the  sale  of  the  lot,  or  had  refused  so  to  do.  Upon  this 
statement  of  facts,  his  Honor  declared  his  opinion,  that 
a  sale  by  the  sole  acting  executor  would  be  effectual  to 
pass  the  title  of  the  deceased  to  the  premises ;  and  in 
deference  to  this  opinion,  the  plaintiff  submitted  to  a  non- 
suit, and  appealed. 

Iredellf  for  the  plaintiff's  lessors. 

Badger  and  Devereux,  for  the  defendant. 

Gaston,  J.,  after  stating  the  case  as  above,  proceeded : 
— ^Under  the  will  of  Levin  Bozman,  no  estate  passed  to  his 
executors.  The  inheritance  descended  at  his  death  to 
his  heirs-at-Iaw,  liable  to  be  divested,  upon  a  sale  made  by 
his  executors.  When  a  sale  should  be  made  as  directed, 
the  purchaser  would  take  the  estate  under  and  by  the 
devisor.  The  power  was  given  not  to  persons  by  naooe, 
but  to  his  executors ;  but  the  object  of  the  power  was  the 
benefit  of  the  heirs*at-law,  and  not  the  furtherance  of  any 
duty  properly  appertaining  to  the  office  of  executors.  It 
was  a  pure  naked  power  uncoupled  with  an  interest. 
Whatever  construction  of  this  power  might  be  thought  by 
us  best  calculated  to  effect  the  intention  of  the  testatcH*, 
the  weight  of  authorities  seems  to  be,  that  antecedently  to 
the  statute  of  21st  Henry  8th,  c.  4,  it  would  not  have  been 
regarded  as  a  power  so  attached  to  the  office  of  executor. 
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as  that  it  might  be  exercised  by  one  only  of  them,  if  DiomBn, 

he  alone  accepted  the  office.  Many  inconveniences  resulted 

from  the  narrow  construction  which  the  Courts  thought        ^ 
themselves  bound  to  give  to  such  powers ;  and  the  pre-    Spaus. 
amble  to  the  statute  of  21st  Henry  8,  c.  4,  complains 
grievously  of  the  evils  thereby  occasioned.    It  recites  in 
language  of  strong  reprobation,  that  many  persons  have 
by  their  last  wills  and  testaments  willed  and  declared 
their  lands  to  be  sold  by  their  executors,  for  the  payment 
of  their  debts,  performance  of  their  legacies,  necessary  and 
convenient  finding  of  their  wives,  virtuous  bringing  up  of 
their  children,  and  for  other  charitable  deads ;  and  not- 
withstanding such  trust  and  confidence  so  by  them  put  in 
their  executors,  some  of  them,  willing  to  accomplish  that 
trust,  have  accepted  and  taken  upon  them  the  charge  of 
the  said  testament,  and  have  been  ready  to  fulfil  all  things 
therein  contained,  and  the  residue  of  them,  uncharitably, 
contrary  to  the  trust  reposed  in  them,  have  refused  to 
intermeddle  in  any  wise  with  the  execution  of  the  will,  or 
with  the  sale  of  such  lands  so  willed  to  be  sold :  and  it 
further  recites,  that  a  bargain  and  sale  of  such  lands, 
**  after  the  opinion  of  divers  persons,"  can  in  no  wise  be 
good  and  effectual  in  the  law,  unless  the  same  be  made  by 
the  whole  number  of  the  executors  named  to  and  for 'the 
same,  by  reason  whereof  the  laudable  purposes  of  such 
testators  have  been  disappointed.      After  setting   forth 
these  mischiefs,  for  remedy  thereof  the  statute  enacts,  that 
where  part  of  the  executors  named  in  any  such  testament, 
of  any  such  person  so  making  or  declaring  any  such  will 
of  lands  to  be  sold  by  his  executors  after  his  death  '*  do 
refuse  to  take  upon  him  or  them  the  administration  and 
chcLTge  of  the  same  testament  and  last  tmll,"  "  then  all  bar- 
gains and  sales  of  such  lands  so  willed  to  be  sold  by  the 
executors  of  any  testator,  as  well  heretofore  made,  as  here- 
after to  be  made  by  him  or  them  only  that  so  doth  accept, 
OT  that  heretofore  hath  accepted  and  taken  upon  him  or 
them  any  such  care  or  charge  of  administration  of  any 
such  will,  shall  be  as  good  and  as  effectual  in  the  law,  as 
if  all  the  residue  of  the  same  executors  named  in  the  said 
testament,  so  refusing   the  administration  of  the  same 
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Dbocmbr,  testament,  had  joined  in  the  making  of  the  bargain  and 

'■ —  sale,  &c/'    A  proviso  is  annexed,  that  the  act  shall  not 

^°     extend  to  give  power  to  an  executor  or  executors  at  any 
Sparks,    time  thereafter  to  bargain,  or  put  to  sale  any  lands,  &c., 
by  virtue  and  authority  of  any  will  or  testament  there- 
tofore made,  otherwise  than  they  might  do  by  the  course 
of  the  common  law,  afore  the  making  of  the  act. 

The  question  as  to  the  valid  execution  of  the  power 
depends  upon  the  proper  exposition  to  be  given  to  this 
statute.  On  the  part  of  the  lessors  of  the  plaintiff,  it  is 
insisted,  that  a  sale  by  less  than  the  whole  number  of  the 
executors  is  not  thereby  legalised,  unless  those  not  joining 
therein  have  renounced  the  office  of  executors  before  the 
ordinary.  In  support  of  this  position,  authorities  have  been 
cited  to  show,  that  the  Spiritual  Court  requires  such  a 
renunciation  by  executors,  before  it  will  grant  administra- 
tion with  the  will  annexed,  because  of  their  refusal  to  take 
the  office ;  and  it  is  argued,  that  this  settled  practice  shows 
that  nothing  less  than  such  a  renunciation  can  be  deemed 
a  refusal,  and  that  therefore  the  statute,  when  it  speaks  **  of 
a  refusal  to  take  the  administration  and  charge  of  the 
will,"  must  be  understood  to  speak  of  a  renunciation — of 
that  solemn  act  which  the  Spiritual  Court  regards  as  such 
a  refusal.  There  are  many  reasons  which  induce  us 
to  believe,  that  this  position  is  not  well  founded.  The 
ordinary  hath  no  power  to  grant  administration,  except  in 
cases  of  intestacy.  If  a  man  make  a  will,  but  do  not  name 
an  executor,  the  will  is  not  a  testament,  but  is  confided  by 
the  ordinary  to  the  care  of  an  administrator  by  him 
^  appointed  to  see  it  faithfully  executed.    If  in  the  will, 

executors  be  named,  these,  by  virtue  of  the  will,  take  the 
legal  interest  in  the  testator's  goods  and  chattels,  and  until 
this  interest  be  released,  disclaimed  or  abandoned,  there  is 
no  intestacy.  In  the  case  of  a  testament,  such  a  release, 
disclaimer  or  abandonment  is  indispensable,  to  give  the 
ordinary  jurisdiction  to  appoint  an  administrator.  It  is 
essential,  therefore,  to  the  validity  of  a  grant  of  letters 
of  administration,  that  they  show  either  that  the  deceased 
died  intestate,  or  that  he  has  become  intestate,  by  reason 
of  the  death  or  refusal  of  the  trust,  by  those  whom  the 


OF  NORTH  CAROLINA.  393 

deceased  named  to  execute  his  will.    The  ordinary  hath  !)»»«», 

1835 

very  properly  established  certain  rules  of  evidence  by 1 — 

which  the  fact  of  such  refusal  may  be  made  out  to  his     ^^^'^ 
entire  satisfaction.    The  renunciation  of  the  office  before    Spabki. 
him  is  one  mode  by  which  it  can  be  clearly  testified.     It 
may  also  be  done  by  a  writing  addressed  to  the  ordinary 
and  filed  or  recorded  in  his  Court. 

And  so  it  may  be  by  failing  to  appear  to  a  citation  calling 
on  the  executor  or  executors  nominated,  to  come  forward, 
and  accept  the  executorship.     However  made  to  appear, 
he  adjudges  that  the  executor  or  executors  have  refused  to 
prove  the  testament.    Had  the  statute  contemplated  such 
a  renunciation    as    indispensable,    it    can  scarcely  be 
believed,  that  it  would  not  have   used  the   appropriate 
terms,  **  refused  the  probate  of  the  will  before  the  ordinary." 
But  it  alludes  not  in  the  slightest  degree  to  the  usages  or 
adjudications  of  the  Spiritual  Court.     It  legislates  upon  a 
subject — the  devise  of  lands — over  which  that  Court  had  The  pro- 
no  jurisdiction.     It  purposes  to  correct  what  it  ^c^nisa^^^ 
mischievous  doctrine  of  the  Courts  of  Common  Law  in  tbeqnal  fi- 
relation  to  a  matter  whereof  these  Courts  can  take  cogni-  JSfexecu- 
zance,  and  undertakes  to  make  a  new  law,  which  is  to  be  ton  in  the 
there  observed.     These  Courts,  in  inquiring  whether  ac5JIJt,ig 
power  given  by  a  devisor  had  or  had  not  been  validly  no*  ^eces- 

executed,  so  as  to  pass  his  real  estate,  were  not  under  a  ^^Sd  eze- 
necessity  to  notice  what  had  been  done  respecting  the  will  ^"*^°^  °^* 
in  the  Spiritual  Court.     Its  probate  there  in  no  respect  lands  oon- 
aflfected  it  as  a  will  of  lands.  The  qualification  of  the  execu-  ^"®^  °^ 
tors  there  was  wholly  unnecessary  to  the  execution  of  the  ton  by  the 
powers  which  the  will  gave  them  over  lands ;  and  their 
renunciation  of  the  office  in  no  respect  took  away  any  of  renuncia. 
those  powers,  unless  from  the  words  of  the  will,  it  appeared  JJS"^^?® 
that  the  powers  were  given  to  them  simply  as  executors,  czecuton. 
The  Courts  of  law,  after,  as  before  the  statute,  had  to  ^emTf  the 
determine  on  these  powers,  and  their  valid  execution,  by  right  to 
rules  distinct  from,  and  unconnected  with,  the  rules  of  the  ^^^un. 
Spiritual  Courts.     By  the  common  law,  the  execution  of  1^«  ^ 
the  power  was  invalid,  if  all  the  donees  of  the  power  did  ^vento 
not  join  therein.    The  statute  introduced  a  modification,^®""™^ 
which    rendered    it  unnecessary  for  those   to  join,  who  exeeuion, 
refused  to  take  upon  themselves  the  administration  and 
vojj.  I.  51 
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charge  of  the  will.    When  the  fact  of  such  a  refusal  was 
averred,  the  truth  of  the  averment  was  to  be  ascertained 
^      by  the  proper  triers,  and  through  the  medium  of  any 
Sfabu.    evidence,  which,  by  the  rules  of  the  common  law,  was 
competent  to  establish  the  fact.    The  inquiry  was  of  a 
matter  in  pais.     Whatever  respect  the  Courts  of  law 
might  yield  to  the  acts  of  the  ordinary  within  the  sphere 
of  his  jurisdiction,  they  would  never  surrender  to  him  the 
determination   of  a  fact  which    affected   the  rights   of 
parties  litigant,  before  them,  and  on  a  subject  of  which 
they  had  exclusive  jurisdiction.    The  probate  of  the  will 
might  be  received  as  evidence  that  those  who  so  proved  it 
had  accepted  the  care  and  charge  of  the  administration  of 
the  will  of  the  deceased — and  a  renunciation  before  the 
ordinary  would  be  evidence  that  they  had  dedhied  the 
charge  of   administering    the   personal  estate  of  their 
testator.    But  notwithstanding  the  probate,  it  might  yet 
be,  that  they  had  refused  to  join  in  the  sale  of  the  lands 
and  notwithstanding  the  renunciation,  it  might  be,  that 
they  had  intermeddled  with  the  execution  of  the  will.  The 
construction  contended  for,  would  not  be  in  accordance 
with  that  liberal  spirit  which  should  govern  in  the  inter- 
pretation of  statutes  of  a  benignant  character.    The  great 
purpose  of  the  statute  is  to  correct  mischiefs  resulting 
from  a  rigid  construction  of  these  testamentary  autho- 
rities, and  it  is  the  rule  of  law,  so  to  expound  the  act,  as  to 
suppress  these  mischiefs,  and  apply  its  remedies.  If  it  were 
in  the  power  of  one  or  more  of  the  executors,  by  forbear- 
ing to  renounce  before  the  ordinary,  still  to  hang  back, 
decline  acting,  and  practically  refuse  the  execution  of  the 
trust,  and  those  willing  to  perform  it  were  yet  powerless, 
notwithstanding  the  statute,  but  little  would  have  been 
accomplished  for  insuring  the  execution  of  the  testator's 
purposes.    No  adjudication  has  been  cited  in  support  of 
this  position,  nor  is  it  upheld  by  the  authority  of  any 
respectable  elementary  writer.    In  the  case  of  Bonafatdt 
V.  Greenfield^  1  Lev.  60;  Cro.  Eliz.  80,  one  of  the  execu- 
tors had  refused  to  take  out  administration,  or  to  inter- 
meddle with  the  estate,  or  to  join  in  the  sale,  but  had  not 
renounced  before  the  ordinary,  or  disclaimed  by  deed.  The 
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Court  thought  that  a  sale  by  the  other  executors  was  good,  Dicrmbis, 
at  common  law,  because  it  satisfied  the  words  of  the  will,  ' 

but  they  held,  that  however  that  might  be,  the  statute  made     ^^^ 
it  dear.    This  case  is  quoted,  as  of  undoubted  authority,    Spauu. 
by  Mr.  Justice  Holroyd,  in  Townson  v.  TickelU  3  Bar. 
&  Aid.  31 ;  5  Eng.  Com.  Law  Rep.  219,  and  reasoning 
by  analogy,  he  infers  from  it,  that  where  an  estate  is 
devised  to  two  beneficially,  and  by  name,  one  may  refuse 
the  estate  by  matter  in  pais  without  a  disclaimer,  either 
by  deed,  or  of  record.    The  text  writers  lay  down  the 
rule  in  broad  terras,  that  where  some  refuse  to  act,  the 
executors  accepting  the  trust  may  sell.    Co.  Lit.  113,  a. 
6  Cruise's  Dig.  456 ;  4  Kent's  Com.  320 ;  Perkins,  page 
238,  sec.  545,  is  still  more  pointed.    '<  If  a  man  maketh 
his  will;  and  maketh  two  executors,  and  willeth  that  his 
executors  shall  sell  his  land,  &c.,  and  dieth,  and  one  of 
them  xmll  not  intermeddle,  and  the  other  taketh  adminis- 
tration upon  him,  and  payeth  the  debts,  &c.,  the  sale 
made  by  him  alone,  is  good."    In  Virginia  (see  Eddy  if 
Knox  V.  Butler,  3  Mum.  345,  and  Nelson  v.  Carrington,  4 
Mum.  332)  it  has  been  decided,  that  a  conveyance  by 
part  of  the  executors  named  in  the  will,  is  justified  by  the 
statute  of  21  Henry  8th,  where  the  others  refused  to  take 
upon  themselves  the  charge  or  administration  thereof,  and 
that  such  refusal  may  be  found,  either  from  declarations 
in  pais,  or  may  be  presumed,  as  in  other  cases.    But  what- 
ever may  be  the  law  elsewhere,  with  us  it  is  settled.  Here, 
the  question  cannot  be  considered  as  an  open  question.  In 
Ucn  cxrfcm.  Jlfcrr  V.  Pcay,  2 Murph.  84,  the  Supreme  Court  Thecaaeof 
of  this  state,  under  its  former  organization,  declared  the  Marry, 
law  to  be,  that  a  renunciation  in  the  Court  of  Probate  Mu^h.  84, 
furnished  evidence  of  the  refusal  mentioned  in  the  statute ;  approved. 
but  inras  not  indispensable  evidence.    In  the  subsequent 
case  of  Debow  v.  Hodge,  1  Car.  Law  Reps.  368,  the  same 
doctrine  is  very  plainly  recognized.    This  exposition  had 
been  long  before  given  by  a  learned  Judge  on  the  Circuit, 
as  will  be  seen  in  MUIer  v.  White,  Taylor's  Rep.  309.  It 
is  here,  then,  a  fixed  rule  of  property,  that  where  a  power 
is  given  to  executors  to  sell  lands,  it  is  sufl[icient  that  the 
acting  executor  or  executors  living  at  the  time,  make  the 
sale. 
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I>KEiiBia,      It  is  further  objected,  by  the  lessors  of  the  plaintiff,  that 

1-  if  a  formal  renunciation  before  the  Court  of  Probate  be  not 

^        necessary,  yet,  that  in  this  case  there  was  not  evidence  of  such 
Staub.    a  refusal  by  the  other  executors,  as  justified  the  sale  made 
by  him  who  alone  proved  the  will.    It  is  admitted,  that 
Judith  Bozman's  refusal  of  the  office  sufficiently  appears. 
It  is  alleged,  however,  that  Currell  had  only  forborne  to 
execute  the  office,  and  omitted  to  join  in  the  sale,  but  had  not 
Ance  to       re/used  the  one  or  the  other.  This  objection  also  appears  to 
wttter  upon  us  not  tenable.  When  a  man  confides  to  another  the  manage- 
of  executor  ment  of  his  estate  after  his  decease,  the  nature  of  the  office 
^°J^     calls  for  prompt  action.     The  duties  arise  immediately 
proved,  is    upon  the  death  of  the  testator ;  and  a  forbearance  to  enter 
S^ewr    "P^**  ^^^  execution  of  them  when  the  will  is  proved,  is 
dence  of  a   preemptive  evidence  of  a  refusal  to  accept  the  charge  of 
aimptt^    his  testament.  A  renunciation  of  record  is  clearly  evidence 
t"^         of  such  refusal ;  yet  if  Currell  had  in  this  case  actually  so 
exwmtOT     renounced,  it  is  not  to  be  questioned,  but  he  might  have 
actually      come  forward  the  next  day,  and  taken  the  oath  of  office, 
of  record,    ^^^  entered  upon  the  execution  of  its  functions.     Such  a 
hemay       renunciation  then  would  have  amounted  to  no  more  than 
forward,     &  declining  at  that  time  to  act  as  executor.    So  long,  there- 
qualify  and  fore  ag  hg  declines,  he  refuses.  Now  our  laws  prescribe  the 

enter  upon  * 

theezecu.  Only  regular  way  in  which  the  acceptance  of  the  office  can 
W?w  ^  testified.  No  person,  says  the  act  of  1715,  (Bet?,  ch.  10, 
hia  office,  sec.  4,)  shall  presume,  under  a  penalty  therein  expressed, 
to  enter  upon  the  administration  of  a  deceased  person's 
estate,  without  letters  testamentary ;  and  the  secretary 
shall  not  issue  such  letters,  until  the  executor  shall  have 
sworn  to  execute  the  will  of  the  deceased.  His  interfe- 
rence, without  taking  out  letters,  or  swearing  to  execute 
the  will,  would  unquestionably  subject  him  to  the  respon- 
sibilities of  an  executor,  and  might,  perhaps,  notwithstand- 
ing the  impropriety  of  such  conduct,  constitute  him  a  full 
executor.  But,  at  all  events,  such  an  interference  is  not 
to  be  presumed.  The  forbearing  to  qualify  is  therefore 
prima  facte  evidence  of  refusal.  But  if  he  neither  qualify 
nor  act — if  he  intermeddle  not  with  the  estate  of  the 
deceased  either  regularly  or  irregularly, — then  the 
evidence  of  refusal  is  full.  The  care  and  administration 
of  the  testament  have  been  tendered  to  him  by  the  testator 
and  he  has  declined  the  acceptance  of  the  trust. 
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If  the  office  has  been  refused  by  him,  it  is  not  necessary  Dkckmbu* 

that  it  should  appear,  that  he  has  also  refused  to  join  in  the  '• — 

sale.   This  case  was  expressly  settled  in  the  case  of  Marr  v.  ^" 

Peay,  before  referred  to.  S?arm. 

The  Court  is  of  opinion,  that  there  is  no  error  in  the 
judgment  below,  and  that  it  should  be  affirmed  with  costs. 

Pjbb  Ccbiam.  Judgment  affirmed. 


THOMAS  T.  ARMSTRONG,  Chairman,  Sec.  upon  the  relation  of 
JOjEiN  M.  CLOUD  v.  JOSEPH  MARTIN,  et  al. 

A  Court  of  law  will  not  entertain  a  suit  against  an  executor  or  administrator 
with  the  will  annexed,  for  the  non.perfbrmance  or  improper  execution  of  a 
discretionary  power  given  in  the  will.  Tkerefore^  where  a  testator  direct- 
ed that  his  grandson  should  be  "  raised"  and  **  taken  care  o^"  and  "  edu- 
cated** M  at  the  direction  and  care  of  **  his  son  James,  it  was  held  that  an 
action  could  not  be  maintained  on  the  bond  of  the  administrators  with  the 
will  annexed,  for  the  expenses  of  such  education,  though  the  son  James 
was  also  one  of  the  administrators. 

This  was  an  action  of  debt  brought  against  the  defen- 
dants upon  an  administration  bond,  which  had  been  exe- 
cuted by  one  James  Martin  and  Joseph  Martin,  as  admin- 
istrators with  the  will  annexed,  of  John  Martin,  deceased. 
The  breaches  assigned,  were,  that  the  administrators  had 
failed  to  perform  the  duties  and  comply  with  the  directions 
contained  in  the  following  clause  of  the  will,  viz. :  **  And 
now  let  this  be  taken  as  my  special  will  and  desire,  that  my 
three  grand-children,  John  Martin  Cloud,  Mary  Ann 
Cloud,  and  Jeroam  Eliza  Cloud,  be  raised  and  taken  care 
of  at  the  direction  and  care  of  my  son,  James  Martin;  and 
that  the  two  girls  be  educated  so  as  to  read  and  write, 
and  Martin  as  hereafter  mentioned  in  this  will.  I  also 
will  that  John  Martin  Cloud  have  at  the  age  of  twenty- 
one  years,  which  I  now  will  and  bequeath  to  him,  a  small 
negro  boy  by  the  name  of  Saunders ;  also  one  horse  and 
saddle,  worth  seventy-five  dollars ;  and  be  educated  so  as  to 
understand  and  know  the  English,  Latin  and  Greek  lan- 
guages ;  and  after  this  far  learned,  to  be  got  to  the  study  of 
the  law,  if  capacity  will  allow  of  it." 

1st.  Because  the  administrators  had  failed  to  supply  the 
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relator,  John  Martin  Cloud,  vith  funds  necessary  to  edu- 
cate him  **  so  as  to  understand  and  know  the  English,  Latin 
^^^    and  Greek  Languages,"  and  also  to  furnish  him  with  the 
Maktin.    necessary  funds  for  clothing  and  boarding,  during  the 
period  for  acquiring  his  education. 

2nd.  Because  the  administrators  had  failed  to  supply 
the  relator  with  the  necessary  funds  for  instructing  him  in 
the  study  of  the  law,  and  to  furnish  him  with  the  necessary 
boarding  and  clothing. 

Plea — Conditions  performed  and  not  broken. 

Upon  the  trial  of  the  issue  at  Stokes,  on  the  last  Spring 
Circuit,  before  his  Honor  Judge  Maktin,  evidence  was 
introduced,  the  result  of  which  tended  to  establish  the 
breaches  contended  for  by  the  relator.  It  was  then  insist- 
ed on  the  part  of  the  defendants ;  1st.  that  James  Martin 
was  appointed  a  testamentary  guardian  or  trustee  for  the 
special  purpose  of  raising,  taking  care  of,  and  educating  the 
relator.  That  it  was  a  personal  trust  confided  by  the 
testator  to  James,  and  to  be  exercised  by  him  at  his  discre- 
tion, which  could  not  be  controlled  by  a  Court  of  law ; 
and  that  James,  the  trustee,  being  also  one  of  the  adminis- 
trators, and  having  funds  in  his  hands,  the  defendants  are 
not  liable  for  the  misapplication  of  them.  That  when  the 
trust  was  once  assumed,  it  could  not  be  resigned  by  James, 
and  that  the  other  administrator  had  no  right  or  authority 
to  interfere  in  controlling  the  education. 

2nd.  That  by  the  will,  the  testator's  estate  was  not 
liable  to  furnish  the  funds  for  boarding  and  clothing, 
during  the  period  of  schooling,  and  that  the  estate  was  not 
bound  to  defray  the  expenses  incurred  in  acquiring  instruc- 
tion in  the  law,  nor  for  boarding  or  clothing  during  that 
period. 

These  objections  were  overruled,  by  his  Honor,  who 
instructed  the  jury,  that  the  trust  reposed  in  James  Martin, 
was  not  such  a  personal  trust  as  discharged  the  adminis- 
trators from  complying  with  the  requirements  of  the  will ; 
and  that  it  was  a  trust,  which  though  once  assumed,  might 
at  will  be  resigned.  That  from  the  construction  of  the 
will,  the  testator  intended  that  the  relator  should  be 
furnished  with  boarding,  clothing  and  schooling,  at  the 
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expense  of  his  estate ;  and  that  instruction  in  the  lawy 
together  with  board  and  clothing,  was  likewise  intended 
to  be  a  charge.    A  verdict  was  returned  for  the  plaintiff,       ^ 
and  the  defendants  appealed.  Maetim. 

Nash,  for  the  defendants. 

Badger^  for  the  plaintiff. 

RuFFiN,  Chief  Justice. — ^Upon  the  construction  of  the  A  diraetion 
will,  the  Court  does  not  doubt,  that  under  the  terms,  tator's  m- 
"  raised  and  taken  care  of,"  and  **  educated,"  which  are  all  &nt  graad- 
used  by  the  testator,  the  board,  clothing,  and  tuition  of  ahaU  be 
the  three  grand-children,  are  all  to  be  provided  for,  while  ^^2*?^ 
at  school  during  their  minority.    It  is  not  deemed  so  clear  cated,*'cro- 
that  a  similar  bounty  is  intended  for  the  relator,  during  the  ^^1^ 
period  he  might  be  engaged,  after  full  age,  in  the  study  of  upon  i^ 
the  law.    Other  provision  is  made  for  him  at  twenty-one,  suchnk- 
and  the  words  "  that  he  begot  to  the  study  of  the  law,"  in«r«»ded- 
may  be  rather  the  expression  of  the  testator's  wish,  as  to  during 
his  grand-son's  profession,  and  a  request  to  him  to  adopt  ^^^- 
it,  than  the  extension  of  a  further  bounty  to  him  in  provid- 
ing for  his  support  during  the  term  of  study.    But  upon 
the  extent  of  the  benefit  intended  for  the  relator,  the  Court 
does  not  deem  it  necessary  to  pronounce  a  decided  opinion ; 
since,  whatever  it  may  be,  it  does  not  appear  to  be  the 
subject  of  adjudication  by  a  legal  tribunal. 

If  it  be  yielded,  that  a  legatee  generally  can  sue  on  the  whether  % 
bond  of  an  administrator  with  the  will  annexed,  for  a  leg»*««  ?«* 

me  o\\  toe 

legacy  to  which  the  administrator  has  assented,  or  to  which  bond  of  an 
he  improperly  refuses  his  assent,— propositions,  on  which  J^J^^f"^ 
no  opinion  is  given, — yet  the  relator  in  this  case  has,  from  the  will 


the  nature  of  the  dispositions  in  his  favour,  a  difficulty,  w^  to  ^ 
which  seems  to  the  Court  to  be  insuperable.  which  the 

The  testator  does  not  bequeath  to  him  a  specific  thing,  tor  has  a^- 
nor  even  a  pecuniary  legacy  in  numero;  but  provides  for  ^^' 
his  maintenance  and  education.  The  purposes  of  such  a 
charge,  naturally  imply  a  discretion,  devolving  on  some 
person.  The  schools  at  which  a  youth  should  be  placed ; 
the  families  in  which  he  should  reside ;  and  the  quality  of 
apparel,  are  subjects  for  selection ;  and  the  propriety  of 
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each  much  depends  upon  the  station  of  the  testator's  family 
in  society ;  the  extent  of  the  estate ;  and  the  grandson's 
expectations,  capacity,  and  docility.  If  the  testator  had 
not  conferred  the  discretion  alluded  to  on  any  particular 
person,  it  is  not  easy  to  see  how,  in  a  Court  of  law,  the 
executors  or  administrators  with  the  will  annexed,  could 
be  made  answerable  for  culpable  negligence  in  the  exercise 
of  it.  But  in  this  will,  the  discretion  is  expressly  dele- 
gated to  the  testator's  son,  whom  he  names.  His  Honor 
held  that  this  was  not  a  confidence  personal  to  James ;  but 
that  the  representatives  are  bound  to  see  it  faithfully  exe- 
cuted, either  by  him  or  themselves,  and  for  default,  are 
responsible  at  law.  That  the  estate  is  chargeable  with  the 
money  needful  to  the  ends  directed,  is  beyond  a  doubt ; 
and  if  the  fund  has  not  been  provided,  that  a  Court  of 
equity  would  yet  order  it  to  be  raised,  is  readily  admitted. 
But  if  the  estate  has  once  contributed  the  fund,  and  it  has 
been  placed  in  the  hands  which  are  to  disburse  it  for  the 
purposes  prescribed  by  the  testator,  and  it  has  been  wasted, 
there  seems  to  be  no  ground  for  doubly  charging  the  estate 
to  raise  it  again  ;  and  yet  less  for  making  the  co-adminis- 
trator responsible  for  the  unfaithful  trustee,  (who  happened 
also  to  be  an  administrator,)  in  a  trust  to  which  he  was 
specially  appointed  by  the  testator  himself.  But  whatever 
may  be  the  facts  on  this  part  of  the  case,  whether  any  fund 
was  provided  and  set  apart  for  this  particular  purpose,  in 
the  hands  of  James ;  whether  it  was  adequate  or  inade- 
quate, or  applied  or  not,  could  not  be  properly  inquired 
into  in  this  action,  because,  in  our  opinion,  the  discretion 
was  entirely  in  James,  and  the  relator  is  conclusively  bound 
at  law  by  his  determination. 

Courts  of  equity  relieve  against  conditions,  and  prevent 
advantage  I)eing  unconscientiously  taken  of  their  breach  or 
non-performance  ;  and  also  control  the  unreasonable  exer- 
cise by  one,  of  a  power  or  discretion  which  may  afiect  the 
interests  of  another  person.  The  propriety  of  assuming  to 
review  and  reverse  the  determination  of  one  to  whom  a  tes- 
tator has  given  a  discretion,  absolute  in  terms,  upon  the 
ground  that  it  was  not  a  reasonable  and  just  determinatio 
though  arrived  at  after  fair  inquiry,  and  full  deliberati 
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• 

has^not  escaped  animadversion ;  since  it  makes  the  instru-     j^^ 
ment  read  so  as  to  confer  on  the  chancellor,  the  discretion         ^^ 
which  the  maker  of  it  declares  he  reposes  exclusively  in  the       «. 
individual  selected  by  himself.    But  the  jurisdiction  is   **^«»* 
established ;  and  upon  the  facts  now  appearing,  relief  would 
certainly  be  granted  in  equity,  there  being  no  cause  what- 
ever assigned  for  the  neglect  to  provide  for  the  relator ;  and 
such  neglect  or  refusal  without  cause,  is,  by  itself,  unrea- 
sonable ;  and  it  does  not  appear  that  any  fund,  was  in  fact 
provided.    But  a  Court  of  law,  is  bound  by  the  terms  of  ^^*CouTt 
the  will ;  and  the  acts,  right  or  wrong,  of  him,  to  whom  bound  by 
the  testator  gives  the  authority  to  decide,  must  stand  as  ^f^^^ 
parts  of  the  will.    It  is  the  testator's  bounty,  and  must  be  or  oUier  in. 
taken,  subject  to  the  restrictions  by  him  imposed.    If  he  ^^m* 
puts  it  upon  the  will  and  judgment  of  another  person,  that  theipower 
will,  however  vicious,  and  that  judgment,  however  erro-  ^^q^ 
neous  and  unreasonable,  cannot  be  controverted  at  law. 
If  the  law  itself  confers  an  authority  or  discretion,  it  means 
a  reasonable,  and  not  an  arbitrary  one;  and  guards  its 
faithful  exercise,  by  giving  damages  for  its  malicious  abuse ; 
but  a  court  and  jury  cannot  limit  a  discretion,  which  par- 
ties for  themselves,  declare  shall  be  unlimited,  or  to  which 
they  have  affixed  no  limit.    Damages  cannot  be  given  for 
the  neglect  to  exercise  it,  for  there  is  no  legal  obligation  to 
do  so.    Nor  can  its  exercise  upon  mistaken,  unreasonable 
or  dishonest  motives,  be  set  at  nought  as  not  being,  for 
those  reasons,  obligatory ;  because  the  motives  do  not  im- 
peach the  legal  power,  but  only  affect  the  conscience  of  the 
party.    The  Court  is  unable  to  find  a  case  of  such  a  juris- 
diction at  law,  and  knows  of  no  principle  on  which  to  base 
it.    For  this  reason,  the  judgment  of  the  Superior  Court  is 
reversed,  and  a  new  trial  to  be  had. 

Per  Curiam.  Judgment  reversed. 
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Where  &  puty  incurs  an  obligation  bj  hia  own  act,  he  will  he  bound  to  the 
OriaMAif.  extent  of  his  engagement,  and  will  net  be  excused  for  its  non-performance 
by  accident  from  inevitable  necessity,  as  he  would  be,  if  the  obligation 
were  imposed  upon  him  by  law.  And  for  tlic  breach  of  such  Toluntary 
engagement,  the  extent  of  the  injury  forms  the  proper  measure  of 
damages,  however  the  performance  may  have  been  defeated. 

If  the  owner  of  a  slave  binds  him  as  apprentice,  and  covenants  that  he  shall 
fiiithiully  serve  his  master,  Alc  and  the  master  covenants  to  teach  the 
apprentice  a  trade,  these  covenants  ore  tnutual  and  independent,  and  a 
breach  on  one  side  is  no  bar  to  an  action  for  a  breach  on  the  other. 

A  covenant  to  teach  an  apprentice,  or  cause  him  to  be  taught,  a  trade,  b  not 
an  absolute  eng^agement  that  he  shall  at  all  events  learn  that  trade,  but  is 
only  a  covenant  for  faithfhl,  diligent  and  skilful  instruction. 

The  acts  and  declarations  of  a  slave-apprentice  is  evidence  on  the  part  of 
the  master  in  an  action  by  the  owner,  to  show  the  temper  and  disposition 
of  the  apprentice. 

This  was  an  action  of  covfiNAiiT  brought  upon  the 
following  instrument :  "  This  indenture,  made  the  2S2d  day 
of  January,  ▲.  d.  1827,  between  John  D.  Clancy,  of,  &c. 
of  the  one  part,  and  Benjamin  Overman,  of,  &c.  of  the 
other  part;  Witnesseth,  that  the  said  John  D.  Clancy 
doth  bind  unto  the  said  Benjamin  Overman  a  negro  boy, 
named  Essex,  for  the  term  of  three  years,  commencing 
from  the  date  above  written,  during  all  which  time  the 
said  negro  boy  his  master  shall  faithfully  serve,  his  lawful 
commands  every  where  readily  obey;  he  shall  not  absent 
himself  at  any  time  from  his  said  master's  service,  but  in 
all  things  as  a  good  and  faithful  servant  shall  behave 
towards  his  said  master:  And  the  said  John  D.Clancy 
doth  further  agree  to  furnish  the  said  negro  boy  with 
materials  for  clothing:  And  the  said  Benjamin  Overman 
doth  covenant,  promise  and  agree  to  and  with  the  said 
John  D.  Clancy,  that  he  will  teach  and  instruct,  or  cause 
to  be  taught  and  instructed,  the  said  negro  boy,  the  art 
and  mystery  of  the  coach-making  business;  that  he  will 
sustain  the  expense  of  making  his  clothes,  and  that  he  will 
provide  the  said  negro  boy  with  sufficient  diet  andlodgmg. 
In  witness  whereof,  &c.  ••  John  D.  CLiWccY,  [l-s.J 

''  Benj.  OvERMAir,     [Ih  s.] 

"  Test.  Jno.  Conrad." 
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The  breach  assigned  in  the  plaintiflPs  declaration  was,  Dkuikk, 
that    the  defendant   had  not  taught  and  instructed,  nor  * 
caused  to  be  taught  and  instructed,  the  slave  Essex,  men-    ^^^^ 
tioned  in  the  covenant,  the  art  and  mystery  of  the  coach-  Ovbrman. 
making  business. 

Pleas. — ^Covenants  performed  and  not  broken ;  previous 
covenants  not  performed. 

Upon  the  trial  at  Guilford,  on  the  last  Circuit,  before  his 
Honor  Judge  Norwood,  the  plaintiff  offered  evidence  to 
show  that  the  slave  Essex  did  not  understand  the  coach- 
making  business  at  the  expiration  of  his  term  of  service 
with  the  defendant.  The  defendant,  on  his  part,  offered 
evidence  to  show  that  he  made  all  proper  exertions  to 
teach  the  slave  Essex,  but  that  said  slave  had  not  capacity 
enough  to  learn  the  coach-making  business.  He  proved 
further,  that  the  said  Essex,  during  his  apprenticeship, 
frequently,  in  the  absence,  and  without  the  knowledge  of 
the  defendant,  would  go  to  a  neighbouring  store  and  pro- 
cure spirits,  by  which  he  would  sometimes  become  mode- 
rately intoxicated.  The  defendant  offered  to  prove 
further,  that  when  he  would  instruct  Essex  about  his 
work,  and  threaten  to  punish  him  if  he  did  not  exert 
himself  to  learn,  as  soon  as  he,  the  defendant,  was  absent, 
Essex  would  declare  that  he  did  care  about  learning  the 
trade ;  it  was  no  profit  to  him ;  and  if  he  could  avoid  the 
lash,  it  was  all  he  cared  for.  This  evidence  of  the  decla- 
rations of  Essex  was  rejected  by  his  Honor.  Upon  the 
evidence  given,  the  defendant's  counsel  insisted  that,  if  the 
defendant  had  made  every  proper  exertion,  and  the  slave 
Essex  had  not  capacity  to  learn  the  coach-making  busi- 
ness, the  plaintiff  could  not  recover.  He  insisted,  also,  that 
the  covenants  of  the  plaintiff  were  precedent  and  depen- 
dent, and  that  a  breach  of  them  on  the  part  of  the  plaintiff 
was  a  valid  defence  for  the  defendant.  His  Honor  instructed 
the  jury  that  the  covenants  of  the  plaintiff  were  not  prece- 
dent and  dependent ;  but  that  the  covenants  on  both  sides 
were  mutual  and  independent,  and  that  if  there  had  been  a 
breach  thereof  by  the  plaintiff,  it  was  no  defence  to  the 
defendant.  He  also  charged  the  jury  that  the  covenant 
of  the  defendant  was  absolute,  and  that  he  could  not  be 
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DioiMBCR, /excused  from  its  performance,  for  want  of  capacity  in  the 

'  J  boy  Essex  to  learn  the  coach-making  business;  but  that 

Clancy     ^^^'  j^^^  might  take  that  into  consideration  in  estimating 

OtirmanJ  the  damages,  if  they  should  find  for  the  plaintiff.    Under 

this  charge  a  verdict  was  returned  for  the  plaintiff;  and 

the  defendant  appealed. 

No  counsel  appeared  for  the  defendant. 

W.  A.  Graham,  for  the  plaintiff,  contended — 

1st.  That  the  defendant  had  entered  into  an  absolute 
covenant  that  the  apprentice  should  be  taught  and 
instructed  the  art  and  mystery  of  the  coach-making  busi- 
ness; and  that  this  covenant  had  not  been  performed, 
unless  the  apprentice  had  become  a  good  workman.  The 
stipulation  contains  no  exceptions,  nor  does  it  simply 
oblige  the  master  to  endeavour  to  teach,  or  to  instruct  tji 
the  art  of  coach-making ;  but  positively  undertakes  that 
he  shall  be  taught  the  trade.  This  not  having  been  done, 
the  master  is  not  excused  by  want  of  capacity  in  the 
apprentice,  or  any  other  of  the  circumstances  exhibited 
by  the  evidence,  though  they  were  properly  considered  in 
estimating  damages.  Where  the  law  imposes  a  duty 
which  it  becomes  impossible  to  perform,  the  non-perform- 
ance is  excused;  but  where  a  party  covenants  to  do  a 
particular  thing,  and  receives  a  recompence  therefor,  he 
is  responsible  in  damages  for  a  failure,  although  it  be 
impossible.  Parodine  v.  June,  Aleyn,  26.  Monk  v.  Cooper, 
2  Ld.  Ray.  1477.  Appleton  v.  Sink,  5  East,  148.  Shu- 
brick  V.  Salmon,  3  Burr.  1637.     1  Sel.  N.  P. 

2dly.  The  jury  were  properly  instructed,  that  the  cove- 
nants in  apprentice  bonds  are  mutual  and  independent. 
Winston  v.  Linn,  4  Eng.  C.  L.  Rep.  131.  This  is  the 
more  particularly  true  where  the  apprentice  is  a  slave, 
and  the  authority  to  enforce  obedience  is  almost  unlimited. 

3dly.  The  idle  declarations  of  the  slave,  made  to  the 
other  apprentices  when  the  master  was  absent,  and  which 
do  not  appear  ever  to  have  come  to  his  knowledge  during 
the  apprenticeship,  were  properly  rejected  as  res  titter 
alias  acta.    In  Winston  v.  lAnn,  the  declarations  of  the 
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apprentice  v^ere  admittedi  but  only  those  made  in  the 


presence  of  the  master. 


Clanot 

Gaston,  Judge. — There  is  a  well  known  distinction  OmiiAii. 
between  obligations  imposed  by  the  law,  and  those  created 
by  express  contract.  When  the  law  imposes  a  duty,  and 
the  party  charged  is  disabled  to  perform  it  without  any 
default  in  him,  and  he  has  no  remedy  over,  the  law  will 
excuse  him ;  but  when  the  party,  by  his  own  contract,' 
imposes  unconditionally  a  duty  or  charge  upon  himself,  he 
is  bound  to  perform  it,  or  answer  in  damages  for  its  non-! 
performance,  notwithstanding  any  accident  by  inevitable 
necessity.  In  the  latter  case,  the  contract  constitutes  the 
law  between  the  parties,  and  if  it  contain  no  exception, ' 
none  will  be  presumed.  This  court  agrees,  therefore,  with 
the  judge  below,  in  holding  that  the  engagement  of  the 
defendant  was  absolutely  binding  to  the  extent  of  that 
engagement;  and  it  is  also  of  opinion  with  him  that  the  cove* 
nants  of  the  respective  parties  to  this  indenture  were  mutual 
and  independent.  But  we  do  not  concur  in  the  construction 
which  was  given  below  to  the  covenant  of  the  defendant. 
It  seems  to  us  that  an  engagement  to  teach  the  appren- 
tice, or  to  cause  the  apprentice  to  be  taught,  a  trade,  is 
not  an  engagement  that  the  apprentice  will  learn  that 
trade.  If  it  were  so,  then  had  the  apprentice  died  on  the 
day  succeeding  the  execution  of  the  indenture,  or  had  been 
visited  by  .  an  infirmity  which  utterly  disabled  him  to 
learn,  or  had  obstinately  resisted  every  proper  efibrt  to 
make  him  learn,  the  covenant  would  have  been  broken, 
and  the  defendant  responsible  in  damages  for  the  breach. 
Nor  do  we  think  that,  in  such  a  case,  these  circumstances 
should  avail  to  lessen  the  damages ;  for  if  an  individual 
deliberately  bind  himself  to  insure  a  certain  result,  and 
the  obligation  is  broken,  the  extent  of  the  injury  forms  the 
measure  of  damages,  however  the  performance  may  have 
been  defeated.  It  would  be  doing  violence,  we  think,  to 
the  words  found  in  this  covenant,  to  regard  them  as  stipu- 
lating for  more  than  faithful,  diligent  and  skilful  instruc- 
tion. The  case  of  Wiiiston  v.  Linn,  4  Eng.  C.  L.  Rep. 
131,  which  has  been  cited  for  the  plaintiiF,  does  not  conflict 
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with  this  opiaion.    It  was  there  held  that  the  coyenants 

1635 

were  mutual  and  independent,  and  that  disobedience  on 


CLAsnt  j[jg  pj^j.^  ^f  ifjg  apprentice,  and  his  temporary  withdrawal 
OvBuuN.  from  the  service  of  the  master,  did  not  warrant  the  latter 
in  insisting  that  the  indenture  was  dissolved.  It  decides  no 
more ;  and  the  learned  Mr.  Justice  Batley,  who  presided 
on  that  occasion,  and  whose  views  are  given  more  in 
eoctenso  than  those  of  his  brethren,  expressly  says,  "  If  he 
(the  apprentice)  '^  had  continued  to  absent  himself  to  the 
end  of  the  term,  there  can  be  no  doubt  but  that  would 
have  been  an  answer  to  the  action." 

This  court  is  also  of  opinion,  that  the  evidence  ofiered  of 
the  acts  and  declarations  of  the  apprentice  was  improperly 
rejected.  They  may  not  have  been  of  great  importance, 
and  they  are  not  evidence  because  of  any  credit  due  to 
the  party  by  whom  they  were  done  or  uttered ;  4)ut  his 
acts  are  evidence  because  they  are  his  acts ;  and  his  decla- 
rations are  evidence  because  his  disposition  and  temper 
are  subjects  of  investigation ;  and  these  cannot  be  ascer- 
tained but  through  the  medium  of  such  external  signs. 

The  judgment  below  is  to  be  reversed,  and  a  new  trial 
awarded. 

Pbr  Curiam.  Judgment  reversed. 


THE  STATE,  upon  the  relation  of  JESSE  DICKENS  v.  THE  JUS- 

TICES  OF  PERSON  COUNTY. 

Where  a  clerk,  elected  prior  to  the  act  of  1632,  c  2,  during  good  hehaTioar, 
was  in  Court,  when  a  person  elected  under  that  act  was  admitted  as  clerk, 
and  made  no  objections  to  the  Court  against  such  admission,  but  surren- 
dered the  books  and  papers  to  the  new  clerk,  and  likewise  neglected  to 
tender  his  bonds,  which  he  was  bound  by  law  to  renew  at  that  term,  it  tM9 
held,  that  such  conduct  amounted  to  an  abandonment  of  the  office,  and 
justified  the  admission  of  the  new  clerk. 

Where  the  proceedings  under  a  writ  of  mandamut  are  dismissed,  the  relator 
may  be  ordered  to  pay  the  costs. 

A  WRTT  of  MANDAMUS  was  obtained  at  the  instance  of 
Jesse  Dickens,  directed  to  the  Justices  of  the  County 
Court  of  Person,  commanding  them  to  restore  said  Dickens 
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to  the  office  of  Clerk  of  their  Court,  from  which  he  alleged  ^^■^- 
he  had  been  illegally  ejected,  or  to  signify  their  reasons  for 


failing  to  do  so.  To  this  writ  the  Justices  made  a  return  ^^ 
signed  by  their  chairman,  in  which  they  8ay» "  that  they  Jotticm, 
decline  to  restore  the  said  Dickens  to  office,  for  two 
reasons :  1st.  Because  Charles  Mason  was  duly  elected  to 
the  said  office  by  the  people,  under  the  act  of  1832,  c.  3, 
and  regularly  admitted  into  the  office,  at  September  term 
of  said  Court,  1833;  and,  !2d,  Because  the  said  Dickens 
failed  at  the  said  term  to  renew  his  official  bonds,  as  by 
law,  he  was  bound  to  do ;  for  he  had  not  renewed  them 
since  September  Term,  1833;  and  also,  that  the  said 
Dickens  did  not  object  to  the  admission  of  the  said  Mason 
into  office,  but  voluntarily  surrendered  to  him  the  records 
of  the  office.'*  From  the  petition  upon  which  the  writ 
was  obtained,  and  from  the  facts  agreed,  it  appeared,  that 
Dickens  was  duly  elected  clerk  during  good  behaviour,  in 
the  year  1793 ;  that  from  that  period,  to  September  Term, 
1833,  he  had  continued  in  the  said  office,  acting  as  clerk, 
and  had  regularly  renewed  his  bonds  as  required  by  law ; 
that  at  September  Term,  1833,  when  his  bonds  were  again 
to  be  renewed,  he  carried  clerk's  official  bonds  written  out, 
but  not  signed,  into  Court,  but  did  not- tender  them  to  the 
Court ;  that  one  of  the  first  acts  of  the  Court  at  that  term, 
was  to  receive  Mason  as  Clerk ;  whereupon  Dickens,  who 
was  then  sitting  at  the  Clerk's  desk,  said  to  his  deputy,  but 
not  so  as  to  be  heard  by  the  Court :  "  They  have  taken 
the  office  from  us,  we  must  give  it  up ;"  and  retired.  It 
appeared,  further,  that  Dickens  was  not  a  candidate  for 
election  before  the  people ;  and  that  at  a  term  subsequent 
to  that  of  September,  1833,  he  tendered  his  bonds  to  the 
Court,  when  they  were  refused. 

This  case  coining  on  to  be  heard  at  Person,  on  the  last 

Spring  Circuit,  before  his  Honor  Judge  Martin,  upon  the 

petition,  writ,  return,  and  the  facts  agreed,  the  proceed- 

'  ings   were  dismissed  at  the  costs  of  the  relator,  and  he 

appealed. 

J.  W,  Norwood,  and  P.  fl".  Mangum,  for  the  plaintiff. 
W.  A.  Graham,  contra. 
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I^*«nit,      Dahisl,  Jadge,  after  stating  the  case,  proceeded : — This 
L    case  was  within  the  reasons  of  the  decision  in  WUKams 


^^"''°"  V.  SomerSf  ante,  61.  Dickens  was  present,  and  made  no 
JovTicBi,  objections  to  the  Court,  at  the  time  Mason  was  sworn  in, 
but  surrendered  the  books  and  papers  to  him.  He  neither 
claimed  the  office,  nor  tendered  bonds,  as  by  law  he  was 
bound  to  do,  at  that  term.  The  abandonment  of 
the  office  was  conclusively  to  be  inferred  from  these 
facts.  The  observations  to  the  deputy  were  not  commu- 
nicated to  the  Court,  and  could  not  be  acted  on  by  the 
Court ;  and  consequently  cannot  affect  the  decision  of  this 
Court.    The  judgment  must  be  affirmed. 

In  England,  the  king  is  considered  the  prosecutor  in 
writs  o( mandamus;  and  at  common  law,  neither  received 
or  paid  costs.  Though  upon  discharging  a  rule  nut,  the 
costs  of  the  motion  was  in  the  discretion  of  the  Court.  I 
Chit.  Prac.  809.  In  this  case,  the  costs  must  be  paid  by 
the  relator  Dickens,  it  being  in  the  nature  of  a  rule  nisi. 

Per  Curiam.  Judgment  affirmed. 


THE  STATE  v.  SAMUEL  FITZGERALD. 

Wliere  an  indictment  charged  in  effect,  that  the  defendant,  a  constable, 
&]aely.  affirmed  that  a  note  ibr  the  payment  of  money  was  a  fbaihooauag 
bond,  and  that  by  means  of  such  fidsehood,  the  defendant  deceitfully 
prevailed  on  the  prosecutor  to  execute  a  promissory  note  for  the  payment 
of  a  sum  of  money ;  it  was  held^  that  the  charge  was  too  vague  and  uncer- 
tain, in  not  stating  how  the  result  was  produced  by  the  falsehood  prac- 
tised. 

The  defendant  was  convicted  at  Macon,  on  the  last 
Circuit,  before  his  Honor  Judge  Martin,  upon  the  follow- 
ing indictment,  to  wit. 

"  The  Jurors  for  the  state,  upon  their  oaths  present* 
that  Samuel  Fitzgerald,  late  of,  &c.,  on  the  first  day  of 
April,  in  the  year  of,  &c.,  then  and  there  being  constable 
of  the  county  aforesaid,  by  virtue  of  which  office  of  con- 
stable he,  the  said  Samuel  Fitzgerald,  had  levied  varioas 
executions  on  the  property  of  one  Purnel  Wrathbone,  in 
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the   county  aforesaid,  did  then   and  there   unlawfully  Dicntani, 

pretend  to  the  said  Purnel  Wrathbone,  and  one  William  1-. 

Wrathbone,  that  a  certain  paper  writing  then  and  there     ^^ 
presented  by  him  the  suid  Samuel  Fitzgerald,  to  the  said   FiTzoia. 
Purnel  Wrathbone  and  William  Wrathbone,  was  a  bond 
for  the  delivery  of  property  of  him  the   said    Purnel 
Wrathbone,  theretofore  levied  on  by  him  the  said  Samuel 
Fitzgerald,  constable  as  aforesaid,  by  virtue  of  the  execu- 
tions aforesaid,  on  a  certain  day  then  and  there  mentioned 
by  him,  the  said  Samuel  Fitzgerald ;  when  in  truth  and  in 
fact,  the  said  paper  writing  then  and  there  presented  by 
him  the  said  Samuel  Fitzgerald  to  them,  the  said  Purnel 
Wrathbone  and  William  Wrathbone,  was  not  a  bond  for 
the  delivery  of  the  property  aforesaid,  but  a  promissory 
note,  for  the  sum  of  twenty-six  dollars  and  thirty-seven 
and  a  half  cents ;  by  means  of  which  said  false  affirmation, 
the  said  Samuel  Fitzgerald  did  then  and  there  unlawfully 
procure  to  be  signed  and  sealed  by  the  said  Purnel  Wrath- 
bone and  William  Wrathbone,  a  promissory  note  under 
seal,  to  him,  the  said  Samuel  Fitzgerald,  for  the  sum  of 
twenty-six  dollars  and  thirty-seven  and  a  half  cents;  and 
did  then  and  there  procure  the  same  to  be  delivered  to 
him,   the  said   Samuel   Fitzgerald,    by  the  said  Purnel 
Wrathbone  and  William  Wrathbone,  to  the  great  hin- 
drance of  public  justice,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace  and 
dignity  of  the  state/' 

A  motion  in  arrest  of  the  judgment  having  been  sub- 
mitted and  overruled,  the  defendant  appealed. 

No  counsel  appeared  for  the  defendant. 

The  Attorney-Creneral,  for  the  state. 

Gaston,  Judge. — The  indictment  in  this  case  charges, 
that  the  defendant  having,  as  a  constable,  levied  certain 
executions  on  the  property  of  the  prosecutor,  did  falsely 
pretend,  that  a  certain  paper  writing  by  him  presented  to 
the  prosecutor  and  William  Wrathbone,  was  a  bond  for 
the  delivery  of  property  of  the  prosecutor  theretofore 
levied  on ;  when  in  truth  and  in  fact,  the  same  was  not  a 
bond  for  the  delivery  of  the  said  property,  but  a  promis- 

VoL.  I.  53 
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I>Bmnn,  soiy  note  for  the  sum  of  twenty-six  dollars  and  thirty* 

seven  and  a  half  cents;  by  means  of  which  fulse  atfiima- 

^     tion,  the  defendant  did  unlawfully  procure  to  be  signed 
FiTzon.   and  sealed  by  the  prosecutor  and  the  said  William,  and  to 
^'^      be  delivered  to  him,  the  defendant,  a  promissory  note 
under  seal  for  the  sum  of  twenty-six  dollars  and  thirty- 
seven  and  a  half  cents,  with  intent  to  defraud  the  pi*ose« 
cutor  and  the  said  William.     It  has  been  contended,  on 
the  part  of  the  state,  that   this  indictment  sufficiently 
charges  the  defendant  with  having  procured  from  illiterate 
persons,  the  prosecutor  and  the  said  William,  the  execu- 
tion of  a  deed  to  their  prejudice,  by  reading  the  instru- 
ment to  them  in  different  words  from  those  in  which  it 
was  written,  or  by  a  false  representation  of  its  contents. 
It  is  not  impossible,  that  such  are  the  facts  of  the  case,  and 
if  they  be,  and  this  indictment  does  not  so  set  them  forth, 
an  arrest  of  the  judgment  in  this  case,  will  not  be  a  bar  to  a 
prosecution  in  which  the  charge  may  correspond  with  the 
facts.    In  considering,  however,  whether  in  law,  the  con- 
viction warrants  the  judgment  which  was  rendered  below» 
we  are  confined  strictly  to  the  record,  and  upon  it,  we 
can  neither  see  the  offence  charged  as  has  been  supposed, 
nor  indeed  any  offence  charged  with  ihat  certainly  which 
l^gBl         is  required  in  criminal  prosecutions.  We  must  understand 
indictment  '®S^'  terms  in  the  indictment  in  their  legal  sense,  unless 
must  be      by  Other  sufficient  and  plain  words,  another  meaning  is 
in  their       impressed   upon  them.     The  instrument  "  presented*'  is 
^^      ^    not  stated  to  have  been  prepared  as  and  for  a  promis- 
lessby        sory  note,   to  be   executed  by  those  to  whom  it   was 
dentMd     Presented,  but  is  alleged  to  be  in  fact  and  in  truth,  a 
plain worda  promissory  note.     Now  a  promissory  note  is  a  written 

another  ^  •  •  i  .      r  j 

meaning  ia  engagement  promising  the  payment  of  money,  and 
improMed  signed  by  the  party  promising.  The  instrument  "pre- 
'  tended,"  is  not  stated  to  have  been  represented  as  one 
prepared  for  execution  as  a  forthcoming  bond,  but  to 
have  been  represented  as  a  forthcoming  bond  for  the 
property  levied  on.  To  represent  it  as  a  bond,  is  to  repre- 
sent it  as  a  writing  obligatory  sealed  and  delivered  tiy  the 
obligors.  There  is  no  expression  or  phrase  in  the  indict- 
ment from  which  we  can  perceive  that  these  words  **  note** 
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and  "  bond  "  are  used  in  any  other  than  their  legal  senie.  l>«ciii 
It  is  not  averred,  that  the  defendant  "  procured"  to  be  « 


signed  and  sealed,  the  paper  writing  presented,  but  that        ^* 
he  procured  a  note  to  be  executed  for  the  payment  of  the  Fitm».  . 
sum  of  twenty-six  dollars  and  thirty-seven  and   a  half 
cents.     Nor  is  it  averred  that  the  parties  who  were  so 
prevailed  on  to  execute  this  note  were  illiterate  persons, 
or  executed  a  different  instrument  from  that  which  they 
uiiderstO(Ml  it  to  be.   Then  in  legal  construction  the  indict- 
ment mu!^t  be  regarded  as  charging  that  the  defendant 
falsely  affirmed,  that  a  note  for  the  payment  of  money 
was  a  forthcoming  bond  ;  and  that  by  means  of  such  false- 
hood, the  defendant  deceitfully  prevailed  on  the  prosecutor 
and  the  said  William  to  execute  a  promissory  note,  or  (;is  it 
should  have  been  termed)  a  bond,  for  the  payment  of  a  sura 
of  money.      It  is  not  necessary  to  inquire  whether  by 
means  of  such  a  false  affirmation,  a  cheat  or  fraud  might 
not  be  practised  under  circumstances  which  would  subject 
the  offender  to  a  criminal  prosecution ;  but  it  seems  to  us 
essential  in  a  case  where  there  is  no  obvious  connection 
between  the  result  produced  and  the  falsehood  practised, 
that  the  facts  should  be  set  forth  which  do  connect  the 
consequence  with  the  deceitful  practice.    It  is  a  general  erafni£^ 
rule  in  indictments,  that  "  the  special  manner  of  the  whole  «»<iict- 
fact  ought  to  be  set  forth  with  such  certamty,  that  it  may  •^thespe- 
judicially  appear  to  the  Court,  that  the  indictors  have  not  ci»ln»*^ 
gone  upon  insufficient  premises."     Hawkins,  b.  2,  ch.  55,  whole  %ct 
sec.  57.    Now  it  is  impossible  for  us  to  see,  upon  such  a  ^f^^^ 
vague  and  defective  statement,  how  a  false  representation  with  such 
by  the  defendant  of  the  nature  of  an  instrument  which  he  ^atUmay 
had  and  exhibited,  or  presented,  could  have  induced  any  judicially 
person  to  give  the  defendant  a  bond  for  the  payment  of  the  Court, 
money.    It   does   not  judicially  appear  to  us   that  the*^"^^®"*" 
indictors  have  not  gone  on  insufficient  premises.     We  arc  have  not 
obliged,  therefore,  to  declare  the  judgment,  which  has  been  ^^B^a„t 
rendered  below,  erroneous,  and  to  reverse  it.  premifles.** 

PsR  Curiam.  Judgment  reversed. 
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lb35. 
THE  JUSTICES,  &c  to  the  use  of  LUCY  SHEW  9.  DAVID  C. 

Sittw  STEWART,  ct  al. 

V. 

SnwAiT. 

The  act  of  1799,  (Rev.  eh,  531,  sec  3,)  which  authoriaeB)  a]  ennmiaiy 
remedy  a^rainBt  the  reputed  fiither  of  a  bastard  child,  is  not  a  repeal  of  the 
coEnmon  law  right  of  suing  all  or  cither  of  the  obligors  on  the  bastardy 
bond;  and  in  suits  on  such  bond,  the  notice  requited  by  that  act  need  nol 
be  shown. 

The  summary  remedy  prescribed  by  this  act  is  only  cumulative,  and 
applies  only  as  against  the  reputed  &ther,  and  not  as  against  his  socurities 
on  the  bastardy  bond. 

This  was  an  action  of  debt  brought  on  a  bastardy  bond, 
the  condition  of  which  was  as  follows ;  "  The  condition 
of  the  above  obligation  is  such,  that,  whereas  a  certain 
Samuel  Stewart  is  charged  with  having  a  certain  illegiti- 
mate child  begotten  on  the  body  of  Lucy  Show ;  now  if 
the  same  Samuel  Stewart,  his  heirs,  executors,  &c.  shall 
provide  for  the  support  and  maintenance  of  the  said  child 
to  the  indemhificaiion  of  the  parish  of  the  county  aforesaid, 
and  shall  perform  such  orders  as  the  court  shall  from  time 
to  time  make  in  the  premises,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue/'  The 
breaches  of  the  condition  assigned  were,  that  the  said 
Samuel  Stewart  did  not  provide  for  the  support  and  main* 
tenance  of  the  said  child  to  the  indemnification  of  the  said 
county ;  and  that  he  did  not  perform  such  orders  of  the 
court  as  were  made  in  the  premises.  The  defendants 
pleaded  the  general  issue,  conditions  performed  and  condi- 
tions not  broken.  The  writ  was  issued  the  24th  day  of 
August,  1832.  The  plaintiff  in  support  of  his  case  ofiered 
in  evidence  the  record  of  the  county  court  which  con- 
tained the  following  entry  and  orders :  ''  August  Term, 
1831,  State  v.  Samuel  Stewart.  Bastardy.  Lucy  Shew, 
Pros.  The  defendant,  Samuel  Stewart,  came  into  open 
court  and  entered  into  bond  in  the  sum  of  five  hundred 
dollars  with  David  C.  Stewart  and  Robert  Stewart, 
securities.  Ordered  by  the  court  that  Samuel  Stewart  pay 
to  Lucy  Shew,  the  pros,  the  sum  of  four  dollars  instanter ; 
sixteen  dollars  at  August  Term,  1832,''  &c.    No  further 
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evidence  of  the  br^ches  were  ofiered.    No  evidence  was  Dwtxmn, 
offered  that  any  express  notice,  or  any  other  notice,  except 
what  might  be  inferred  from  the  record  of  the  County     ^""^ 
Court,  was  ever  given  to  the  defendants  or  either  of  them,  Stbwart. 
of  the  orders  of  the  court,  before  the  filing  of  the  plaintiff's 
declaration  in  this  case. 

Upon  these  facts  appearing  to  his  Honor  Judge  Martin, 
on  the  last  Spring  Circuit  at  Guilford,  he  directed  the 
plaintiff  to  be  non-suited,  on  the  ground  that  no  notice  had 
been  served  on  Samuel  Stewart,  according  to  the  act  of 
1799,  Rev.  ch.  531,  s.  3.  A  motion  was  made  to  set  aside 
the  non-suit,  which  being  refused,  the  plaintiff  appealed. 

Ncuh  for  the  plaintiff. 

FT.  A.  Graham  for  the  defendants. 

Danibl,  Judge,  after  stating  the  case,  proceeded : — It  is 
conceded  that,  were  it  not  for  the  act  passed  in  the  year 
1799  {Rev.  ch.  531,  sec.  3)  the  plaintiff  might  have  sus- 
tained this  action  without  giving  any  notice  or  making  any 
demand  for  the  money  due  on  the  orders  made  by  the 
court,  and  have  recovered  for  the  breach  of  the  condition 
of  the  bond,  the  amount  due  on  such  orders  at  the  date  of 
the  writ.  But  it  is  contended  that  a  different  remedy  is 
provided  by  that  act,  and  that  it  must  be  pursued  before 
any  action  can  be  had  on  the  bond  for  the  non-payment  of 
the  money-orders  made  by  the  court  It  seems  not  so  to 
us.  The  third  section  of  the  act  of  1799  declares,  that 
when  the  court  shall  charge  the  reputed  father  of  a  bastard 
child  with  the  maintenance  as  prescribed  by  the  act  of 
1741,  {Rev.  ch.  30,  sec.  10,)  and  the  reputed  father  shall 
refuse  or  neglect  to  pay  the  same,  then  the  County  Court 
shall  have  power  (on  notice  being  served  ten  days  before 
the  sitting  of  the  court,  or  returned  by  the  sheriff  that  the 
defendant  is  not  to  be  found)  to  order  an  execution  against 
the  goods  and  chattels,  lands  and  tenements,  of  the  said 
reputed  father,  sufficient  to  satisfy  and  discharge  such 
sum  as  the  county  court  shall  adjudge  for  the  maintenance 
of  the  bastard  child.  This  summary  way  of  proceeding 
against  the  reputed  father  (for  it  does  not  extend  to  the 


^ 
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securities)  is  but  a  cumulative  rcmedvy  and  by  no  means  a 
repeal  of  the  common  law  right  to  sue  all  or  either  of  the 
^      defendants  on  the  bond  when  a  breach  of  any  of  the  con- 
8tbwa«t.  ditions  may  happen.     If  the  reputed  father  has  property 
in  the, county  sufficient  to  satisfy  the  money-orders  made 
by  the  court,  the  summary  remedy  is  to  be  recommended, 
but  we  cannot  say  that  it  is  the  only  remedy.     The  non- 
suit must  be  set  aside,  and  a  new  trial  granted. 
Per  Curiam.  Judgment  reversed. 


SAMUEL  KELLO  et  Uxor  v.  NICHOLAS  MAGET,  Admintstntor  of 

JOHN  MAGET. 

The  smnmaiy  proceedings  authorised  by  the  act  of  1830,  c.  68,  fbr  the  relief 
of  persons  likely  to  be  injured  by  the  burning  of  the  records  of  Hert&rd 
County,  partake  of  the  nature  of  proceedings  in  equity ;  and  the  rales  of 
equity  practice  should  therefore,  when  applicable,  govern  them. 

In  proceedings  under  this  act,  to  recover  upon  a  guardian  bond,  it  is  sufficient 
to  show,  that  a  guardian  bond  was  given,  with  a  penalty  large  enough  to 
cover  the  amount  claimed,  and  that  it  was  executed  by  the  defend&Dt ; 
without  showing  the  names  of  the  Justices  to  whom  it  was  made  payable, 
or  the  exact  amount  of  the  penalty  of  the  bond. 

Guardian  bonds  being  taken  by  public  authority,  have  a  high  character  of 
authenticity,  and  need  not  be  verified  by  the  ordinary  tests  of  truth  applied 
to  merely  private  instruments,  namely,  the  obligation  of  on  oath,  and  the 
crosSi«xamination  of  witnesses ;  therefore,  when  the  execution  of  such 
bonds,  taken  firom  their  proper  repository,  is  denied  by  plea,  it  is  only 
necessary  to  prove  the  identity  of  the  defendant,  in  order  to  sustain  the 
affirmative  of  the  issue. 

When  a  witness  is  called  upon  to  prove  Acts  originaDy  entrusted  to  memory, 
he  may  use  a  written  memorandum  which  he  has  formerly  made  in  order 
torefiresh  his  memory ;  but  if  after  such  help,  he  cannot  recollect  a  parti- 
cular fact,  the  writing  is  not  admissible  to  supply  it  This  rule,  however 
does  not  apply  to  proof  of  written  instruments  or  documents  ;  fbr  where 
such  are  lost  or  destroyed,  so  that  they  cannot  be  produced,  a  copy  of  them 
verified  in  Court  by  the  copyist  to  have  been  taken  fi'om  the  original,  is 
admissible  even  in  preference  to  a  professed  full  recollection  of  their  con- 
tents by  the  witness,  because  such  a  copy  is  less  liable  to  error  than  the 
memory  of  the  witness.  And  so,  fbr  the  same  reason,  an  obgtrQct  of  the 
original,  taken  and  verified  in  the  same  way,  is  admissible,  independent  of 
the  recollection  of  the  witness,  and  even  in  preference  to  it,  as  to  the  &cts 
which  it  contains. 

This  was  a  pbtition,  filed  under  the  act  of  1830,  ch.  68» 
entitled,  "  An  act  for  the  relief  of  such  persons  as  may 
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fuflfer  from  the  destruction  of  the  records  of  Hertford,  Paonnn, 

'  1835* 

County,  occasioned  by  the  burning  of  the  Court-house  and  '- — 

clerks*  offices  of  said  County."  By  that  act  it  is  declared,  Kklu> 
th^it  the  Court-house  and  clerks'  offices  of  the  County  of  Miarr. 
Hertford  have  been  burned ;  whereby  the  records,  and 
public  and  private  muniments  of  title  therein  deposited 
have  been  entirely  destroyed;  and  for  the  remedy  of  the 
mischiefs  which  such  a  calamity  must  necessarily  occasion, 
it  is,  among  other  things,  enacted,  that  it  shall  be  lawful 
for  any  person  wishing  to  sue  on  any  bond  thus  destroyed, 
to  obtain  justice  by  a  summary  process,  filing  his  petition, 
wherein  shall  be  set  forth  the  nature  of  the  bond,  the  party 
or  parties  thereto,  and  the  injury  sustained  by  the  peti- 
tioner  from  breach  of  its  condition,  and  requiring  from  the 
person  or  persons  complained  of  to  answer  the  allegations 
of  the  petition  on  oath.  The  act  gives  authority  to  the 
Court  to  take  parol  evidence  to  establish  any  fact,  and  to 
decree  on  the  hearing  such  remedy  as  the  nature  of  the 
case  may  require,  or  the  ends  of  justice  demand.  This 
petition  was  filed  in  1831 ;  and  the  plaintiffs,  Samuel  Kello 
and  his  wife  Mary  therein  charged,  that  in  the  year  1816, 
one  William  £.  Daughtry  was  appointed  by  the  County 
Court  of  Hertford,  guardian  to  the  petitioner  Mary,  then 
an  infant  of  very  tender  years,  and  executed  a  bond  to 
certain  Justices,  whom  the  petition  named»  in  the  penal 
sum  of  ten  thousand  dollars,  or  some  other  large  sum, 
sufficient  to  cover  the  amount  of  the  property  of  his  ward, 
and  conditioned  for  the  faithful  discharge  of  his  duties  as 
guardian :  that  John  Maget  and  William  M.  Daughtry 
executed  the  said  bond  and  sureties  with  the  said  guardian: 
that  the  said  guardian  had  died  insolvent,  and  that  there 
was  no  representative  of  his  estate:  that  William  M. 
Daughtry  was  also  dead,  and  there  was  no  representative 
of  his  estate ;  and  that  John  Maget  had  died  intestate, 
and  the  defendant,  Nicholas  Maget,  was  administrator  of 
his  estate,  and  had  received  assets  of  his  intestate  into  hia 
hands  to  the  amount  of  twenty  thousand  dollars,  or  some 
other  large  sum.  The  petition  averred,  that  Daughtry,  the 
guardian,  had  wasted  the  property  of  his  ward  to  a  large 
amount,  which  he  had  got  into  his  possession  by  virtue  of 
hia  said  appointment;   and    prayed  that  the  defendant 
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Vtcwmmn,  might  be  compelled  to  answer  on  oath  all  these  allegations ; 

'. and  that  the  petitioners  might  have  such  remedy  and  relirf 

^^'"^  as  their  case  might  require,  and  the  ends  of  justice 
MioiT.  demand.  To  this  petition  the  defendant  put  in  an  answer, 
in  which  he  admitted,  that  he  had  administered  on  the 
estate  of  John  Maget,  and  taken  into  his  possession  the 
personal  estate  of  his  intestate ;  and  averred,  that  after 
paying  such  debts  as  he  was  apprised  of,  against  the 
estate,  he  had  distributed  it  between  the  wife  and  children 
of  his  intestate,  before  he  had  any  notice  of  the  demand  of 
the  petitioners.  The  answer  stated,  that  the  defendant 
believed,  that  William  E.  Daughtry  was  appointed  guardian 
in  the  year  1816  to  the  petitioner  Mary,  but  insisted  that 
a  subsequent  guardian  was  appointed  in  1821  or  1823, 
who  had  a  settlement  with  Daughtry  of  his  guardianship, 
and  took  a  deed  of  trust  upon  his  property  to  secure  the 
amount  thereon  due,  sold  the  property  for  the  satisfaction 
thereof,  and  applied,  or  ought  to  have  applied,  the  proceeds 
to  that  purpose.  It  then  proceeded  thus :  "  this  defendant 
acting  in  a  fiduciary  character,  and  not  knowing  any  of 
the  facts  by  which  he  should  be  made  liable,  prays  that 
the  petitioners  be  put  to  strict  proof  of  the  execution  of  the 
bond  mentioned  in  the  petition,  and  what  was  the  condition 
thereof,  if  any ;  and  all  other  matters  and  things  not 
herein  admitted  to  be  true.'*  The  answer  contained  other 
matters  which  it  is  unnecessary  to  state,  as  they  are 
irrelevant  to  the  questions  upon  which  the  case  turned. 

After  various  dilatory  proceedings,  at  the  Fall  Term, 
1834,  of  Hertford  Superior  Court,  before  his  Honor  Judge 
Strange,  an  issue  of  fact  was  ordered  to  be  made  up  and 
submitted  to  a  jury,  to  wit ;  **  whether  the  defendant's 
intestate,  John  Maget,  executed  the  bond  described  in  the 
petition  ?"  Upon  the  trial  of  this  issue,  the  Clerk  of  the 
County  Court  was  introduced  as  a  witness  by  the  peti- 
tioners, who  testified,  that  within  a  year  before  the  bum- 
ing  of  the  Court-house,  he  had  been  applied  to  in  writing 
by  the  attorney  of  the  petitioners,  for  information  respect* 
ing  the  guardian  bond  of  Daughtry,  to  enable  him  to 
bring  suit  upon  it.  A  letter  was  then  shown  to  the 
witness,  which  he  declared  to  have  been  written  by  him 
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in  answer,  and  containing  the  information  requested,  the  >>»"■«*• 

contents  whereof  the  witness  also  declared  he  believed  to  <• 1— 

be  true.  The  witness  was  allowed  to  examine  the  letter  ^^^ 
to  refresh  his  memory,  and  afterwards  stated,  that  he  MAtav. 
remembered  to  have  searched  among  the  papers  of  his 
office,  in  compliance  with  this  application  from  the 
attorney  of  the  petitioners,  and  to  have  found  a  paper 
printed,  except  as  to  those  parts  which  are  usually  left 
blank  to  be  filled  up  with  writing,  purporting  to  be  the 
guardian-bond  of  William  E.  Daughtry,  signed  by 
Daughtry  in  his  proper  hand-writing,  and  purporting  also 
to  be  signed  by  the  defendant's  intestate :  that  whether  it 
was  actually  signed  by  him  or  not,  the  witness  could 
not  say ;  but  from  a  slight  knowledge  of  his  handwriting, 
he  took  it  for  granted  at  the  time,  that  it  was  his  ;  that  he 
thought  a  certain  man  then  dead,  was  the  subscribing 
witness,  but  said  nothing  as  to  the  identity  of  his  signa- 
nature.  He  did  not  read  the  bond  over,  and  of  course 
could  not  state  its  contents :  he  did  not  remember  the 
penalty  of  the  bond,  or  the  persons  to  whom  it  was  pay* 
able.  The  petitioners  then  offered  to  read  the  letter  of  the 
clerk,  so  authenticated,  in  order  to  show  the  penalty  of  the 
bond,  and  the  name  of  the  justices  to  whom  it  was  made 
payable.  The  letter  did  not  profess  to  set  forth  the  copy 
of  the  bond,  but  stated  the  facts  of  the  appointment  of 
Daughtry  as  guardian  at  such  a  term,  and  of  his  entering 
into  a  bond  in  a  stated  amount ;  and  stated  also,  the  names 
of  his  securities  to  the  bond,  and  the  names  of  the  Justices 
to  whom  it  was  made  payable.  The  reading  of  the  letter 
was  objected  to  by  the  defendant,  and  refused  by  the 
Court. 

His  Honor  instructed  the  jury,  **  that  both  at  law  and 
equity,  the  plaintiff's  proof,  to  entitle  him  to  relief, 
must  support  his  allegation ;  that  the  petitioners  in  this 
case  had  alleged  the  execution  by  the  defendant  of  a  bond 
answering  a  certain  description ;  and  it  was  for  them  to 
determine  whether  any  satisfactory  proof  had  been 
oiiered,  to  enable  them  to  find  the  affirmative  of  the 
issue  submitted  to  them.  That  that  issue  was,  whether 
the  defendant's  intestate  had  executed  the  bond  described 

VOL.  I.  54 
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DnmsKE,  in  the  petition :   that  the   bond  described  in  the  petition 

'■ —  was  one  signed  by  certain  persons,  payable  to  certain 

9.  justices,  and  for  ten  thousand  dollars,  or  some  other  large 
Maq«t.  sunj .  that  even  if  they  were  satisfied,  that  some  bond  had 
been  executed  by  the  defendant's  intestate,  in  the  absence 
of  all  proof  that  it  was  payable  to  the  persons  mentioned  in 
the  petition,  could  they  say,  that  it  was  the  bond  mentioned 
in  the  petition?  and  further,  if  they  were  satisfied  that  it 
was  payable  to  the  persons  mentioned  in  the  petition,  the  next 
question  would  be,  for  what  amount  it  had  been  executed  ? 
and  a  verdict,  that  a  bond  had  been  executed,  without 
specifying  the  amount,  or  reference  to  anything  by  which 
its  amount  could  be  rendered  certain,  would  be  entirely 
nugatory."  The  jury  returned  a  verdict  "  that  the  defen- 
dant's intestate  did  not  execute  the  bond  mentioned  in  the 
petition."  A  motion  was  made  for  a  new  trial  of  the 
issue,  because  of  the  rejection  by  his  Honor  of  evidence 
offered  by  the  plaintiffs,  and  proper  to  be  submitted  to  the 
jury;  and  because  of  misdirection  to  the  jury  on  the 
trial  of  the  issue.  This  motion  being  refused,  and  the 
petition  dismissed,  the  plaintiffs  appealed. 

Kinnie,  for  the  plaintiffs. 

Iredell  and  Badger,  for  the  defendant. 

Gaston,  Judge,  after  stating  the  case,  proceeded  : — We 
have  felt  some  difficulty  in  the  consideration  of  this  cause, 
on  a  point  which  was  not  discussed  nor  raised  upon  the 
argument.  It  is,  of  course,  the  duty  of  Courts  to  carry 
out  into  full  execution  the  legislative  will,  so  far  as  they 
can  collect  it.  In  the  act  by  which  the  proceedings  in 
this  case  profess  to  be  regulated,  it  is  declared  with  suffi- 
cient plainness,  that  persons  who  are  interested  in  the 
various  office-bonds  which  i  re  taken  I  y  th  ;  Court,  and 
who  deem  themselves  injured  by  a  breach  of  their  condi- 
tions,  may  institute  suits  in  their  own  name  in  the  form  of 
a  petition ;  that  the  defendants  shall  answer  to  the  petitions 
upon  oath ;  and  that  finally  the  Court  shall  decree  such 
remedy  thereon  as  the  nature  of  the  case  shall  require  and 
the  ends  of  justice  may  demand.  In  these  respects  the 
method   of  proceeding   seems  analogous    to  that  which 
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obtains  in  our  equity  jurisprudence.     But  the   act  also  l>KnfBER, 
provides,  that  parol    evidence  shall  be   heard,  and   that  _!_ 
"  the    process"  shall  be  in  a  summary  way.     We  have     ^bllo 
doubted  whether  these  provisions  do  not  indicate  a  refer-    Maqct. 
ence  to  the  common  law  mode  of  proceeding.     At  law,  Atlaw,  aU 
all  the  allegations  of  a  plaintiff,  not  answered  by  the  tions  ofa 
defendant's  plea,  are  confessed.    In  equity,  the  chari^es  P^^» 

.      .     .        .  1        .  .  •     •  A  notanswer- 

not  admitted  by  the  answer,  are  put  m  issue.     Are  we  to  edbythe 
consider  the  fact,  alleged  in  the  petition,  of  the  execution  rf^J^'*^^'* 
of  the  guardian-bond  by   the  defendants,    confessed   or  confemed. 
denied  ?     If  the  practice  at  law  is  to  prevail,  unquestion-  the^rgee 
ably,  its  execution   has  not  been  denied.    There  is  no  notadmit- 
averment,  that  the  allegation  of  the  petitioners  is  in  this  answer, are 
respect  untrue.    The  execution  of  the  bond  has  not  been  P"*"^ 

.     .  .  .    %.  issue. 

put  in  issue,  the  verdict  of  the  jury  is  irrelevant,  and  the 
petitioners  have  a  right  to  proceed  with  their  case,  not- 
withstanding that  verdict.     If  the  equity  practice  should  where  an 
obtain,  the  defendant's  answer  as  to  the  execution  of  the  "wwer  ia 
bond  was  manifestly  insufficient.  He  was  bound  to  answer,  evasive  or 
not  only  as  to  his  knowledge,  but  also  as  to  his  information  }?""®*^!^ 
and  belief.     He  had  no  right  in  conscience  to  require,  that  course  is  to 
the  petitioners  should   be  put  to  strict  proof,  or  to  any  JJ^^^er 
proof  of  an  allegation  which  he  believed  to  be  true.    If,  and  compel 
indeed,  he  was  not  only  personally  ignorant  of  the  matter  direct  one. 
charged,  but  had  no  information  to  warrant  him  in  forming  V^^  ^ 
a   belief  in  respect    to  it,  he  might  properly   have  so  puintiffis 
answered,  and   then  have  required  that  the  petitioners  ^^^^^^ 
should  be  put  to  proof  thereof.    But  the  regular  course,  proving 
where  an  answer  is  evasive  or  insufficient,  is  to  except  to  ^^j^  over- 
the  answer,  and  compel  a  full  and  direct  one.    Unless  this  ™ent  in  his 
be  done,  the  plaintiff  is  under  the  necessity  of  proving  iiaa  ^^t 
every  material  averment  in  his  bill  which  has  not  been  i>cen  ad^ 
admitted  by  the  defendant,  although  the  same  amount  of  tiiedefen. 
proof  is  not  required,  as  is  indispensable  when  the  aver-  ^^S^the 
ment  has  been  denied.     The  legislative  intention  on  this  same 
point  is  not  clearly  seen;  but  we  think  it  reasonable  to  ^""^Jnot 
infer,  and  therefore  we  do  so  decide,  that  as  the  defendant  required,  as 
was  compelled  to  make  his  defence  in  the  form  prescribed  pensable, 
by  the  usages  of  equity,  the  effect  of  that  defence  should  w*>en  the 
be  such  as  by  those  usages  belongs  to  it,  and  the  trial  of  has  been 
the  matters  put  in  issue  therein  should  conform  thereto.       d«ued. 
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It  was  then  competent  for  the  Court  below  to  order  an 
issue  to  ascertain  the  truth  of  any  matters  charged^  upon 

^^*"^     which  the  conscience  of  the  Court  required  to  be  informed. 

Maoit.  We  disapprove  of  the  terms  in  which  the  issue  submitted 
to  the  jury  was  expressed,  if  those  terms  be  designed  (as 
from  the  charge  of  the  Judge  it  appears  they  were,)  to 
restrict  inquiry  to  a  bond  precisely  corresponding  with 
that  described  in  the  petition.  According  to  the  most 
rigorous  course  of  equity  practice,  no  more  is  necessary  to 
be  proved  of  the  matter  charged,  than  what  makes  out  the 
plaintiff's  claim  to  relief.  All  the  light  which  the  con- 
science of  the  Court  needed  on  this  part  of  the  matter  in 
controversy,  was  information  whether  the  defendant's 
intestate  had  executed  a  bond  for  the  petitioner  Mary,  as 
surety  for  her  guarcfian ;  and  if  so,  then  to  what  amount  the 
penalty  extended.  If  he  had,  the  claim  of  the  petitioners 
was  precisely  the  same,  whatever  might  be  the  names  cf 
the  justices  to  whom  it  was  formally  made  payable.  Nor 
was  the  exact  amount  of  the  penalty  material.  It  was 
important  only  to  know  what  sum  was  certainly  covered 
by  it,  for  that  beyond  that  sum,  liability  for  the  guardian's 
misconduct  did  not  attach  to  the  defendant's  intestate. 
As  the  issues  in  equity  are  made  up  by  the  Court  itself  for 
the  satisfaction  of  the  Court,  and  to  be  tried  before  the 
Court  itself,  that  in  question  should  have  been  so  modified, 
or  the  jury  so  instructed  upon  it  as  to  enable  them  to  find 
the  truth  of  what  was  material  only,  and  not  defeat  the 
great  purpose  of  the  inquiry,  by  confining  their  attention 
to  what  was  formal  and  unessential.  Perhaps  the  issue  as 
expressed^  did  not  warrant  the  part  of  the  charge  excepted 
to,  and  the  relief  of  the  petitioners  on  account  of  the  injury 
in  this  respect  sustained,  might  be  to  reverse  the  decree  of 
dismission,  and  send  the  cause  back  for  further  inquiry, 
whether  any  guardian-bond,  and  if  any,  what  bond  given 
by  William  E.  Daughtry,  as  guardian  for  the  petitioner 
Mary,  was  executed  by  the  defendant's  intestate.  But  it 
is  unnecessary  to  decide  this  matter  distinctly,  as  for  other 
reasons  an  alias  venire  must  be  ordered. 

The  finding  on  the  issue  is  conclusive  of  the  particular 
fact  so  found,  unless  the  petitioners  have  just  matter  of 
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exception,  because  of  the  evidence  oflfered  and  rejected.  Dbckmbbl, 

The  issue,  though  single,  embraced  several   matters  of L^ 

bquiry.  That  the  guardian-bond,  if  it  ever  existed,  had  ^^^ 
been  destroyed,  vvas  not  a  matter  to  be  controverted,  for  MAorr. 
that  was  declared  by  the  act  of  the  leeislature,  and  a  ^  statute  u 

,     .  „        I  1-     i-  I  •   I    •  •         conclusive 

Statute  IS  conclusive  as  to  all  public  facts  which  it  recites,  astoall 
Rex  V.  Sutton,  4  Mau.  &  Selw.  553.    But  it  was  to  be  P^bUc&cta 

which  it  re- 

inquired,  first,  whether  such  a  bond  had  ever  been  given ;  dtet. 
secondly,  if  given,  whether  the  defendant's  intestate  was 
one  of  the  obligors ;  and  finally,  what  were  the  contracts 
or  terms  of  the  bond.    The  appointment  of  Daughtry  as  When  the, 
guardian,  was  admitted  in  the  pleadings,  and  upon  that  guardian^ 
appointment,  a  legal  presumption  arose  that  be  executed  a  ^^  ^P- . 
guardian-bond,  since  such  a  bond  is  made  a  pre-requisite  admitted*  a 
to  the  appointment.     The  next  inquiry  in  order,  was,  P^^jJ^ 


whether  the  defendant's  intestate  was  a  party  to  the  bond,  that  a 
The  testimony  offered  on  this  part  of  the  controversy,  was  §^^' 
received  by  the  Judge,  and  submitted  to  the  jury;  but  it  given, 
has  here  been  insisted  in  argument,  that  it  was  so  slight,  as  l^^ondb 
not  to  amount  to  the  character  o(ei>idence,  and  to  lay  no  madeapre- 
ibundation  for  proving  the  contents  of  the  bond.    We  are  ^^gint- 
of  opinion,  not  only  that  there  was  evidence  of  the  execa-  ment. 
lion  of  the  bond  by  the  intestate,  proper  to  be  submitted  to 
the  jury,  but  evidence,  which  if  believed  and  not  contra- 
dicted nor  explained  away,  warranted  the  finding  of  the 
fact.     The  instrument  in  question  was  not  a  private  unau« 
thenticated  paper  belonging  to  the  petitioners,  which  had 
been  lost  by  them,  or  by  those  to  whom  they  had  intrusted 
Us  custody ;  it  was  a  bond  taken  under  the  act  for  the 
better  care  of  orphans,  and  security  and  management  of 
their  estates.    By  that  act,  authority  is  given  to  the  Courts 
to  take  cognizance  of  the  estates  of  orphans,  and  to  appoint 
guardians  to  them  where  it  shall  be  necessary.    The  Jus- 
tices holding  such  Courts,  are  required  to  take  good  secu- 
rity of  all  guardians  by  them  to  be  appointed,  under  the 
penalty  of  being  themselves  responsible  for  all  damages  sus- 
tained by  the  orphan,  for  the  want  of  such  security.    It  is 
further  directed  that  the  bond  shall  be  made  payable  to 
the  justices  present  in  Court,  granting  such  guardianship, 
the  survivors  or  survivor  of  them,  their  executors  or  admin- 
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^^^■J^**«  istrators,  for  the  benefit  of  the  orphan,  and  that  the  bond 

'■ —  shall  be  acknowledged  in  Court,  and  caused  to  be  recorded. 

V.  The  instrument  which  was  the  subject  of  inquiry,  was  an 
Maobt.  obligation  of  this  character,  taken  by  a  court  in  the  exer- 
cise of  a  most  important  power  over  the  estate  of  an  indi- 
vidual incompetent  to  give  consent;  acknowledged  in 
Court ;  ordered  to  be  recorded  as  a  perpetual  memorial  of 
the  engagement  therein  contained,  and  deposited  among  the 
records  and  documents  of  the  Court.  It  is  not  in  its  form 
a  recognizance.  It  is  solike  it,  however,  in  substance,  that 
perhaps  it  would  have  been  doubtful  what  was  the  appro- 
priate remedy  to  be  pursued  upon  it,  had  not  the  same  act 
plainly  indicated  it.  The  act  goes  on  to  provide  that  in 
the  name  of  the  justices  to  whom  it  is  made  payable,  the 
survivor  or  survivors  of  them,  their  executors  or  adminis- 
trators, any  person  injured,  may  and  shall  at  his  costs  and 
charges,  commence  and  prosecute  a  suit  against  such 
guardian,  and  his  securities,  executors  or  administrators, 
and  shall  and  may  recover  all  damages  which  he  has  sus- 
tained by  the  breach  of  the  condition.  It  still,  therefore, 
retains  its  legal  character  of  a  bond ;  is  to  be  sued  on  as  a 
bond,  and  is  open  to  the  legal  defences  which  may  be 
made  against  it  as  such.  When  a  suit  is  brought,  its  exe- 
cution may  be  denied  by  plea,  for  it  does  not  import  abso- 
lute verity.  But  it  is  yet  a  document  partaking  of  a  public 
nature,  taken  by  public  authority,  having  a  high  character 
of  authenticity,  and  it  requires  not  that  it  should  be  veri- 
fied by  the  ordinary  tests  of  truth,  applied  to  merely  pri- 
vate instruments,  the  obligation  of  an  oath  and  the  power 
of  cross-examining  witnesses,  on  whose  veracity  the  truth 
of  such  instruments  depends.  Confidence  is  due  to  it, 
because  of  the  authority  of  the  Court  by  whom  it  was 
taken,  and  whom  the  state,  in  discharge  of  the  parental 
duties  which  it  owes  to  orphans,  has  empowered  to  take  it. 
"  Where  particular  facts  are  inquired  into,  and  ordered  to 
be  recorded  for  the  benefit  of  the  public,  those  who  are 
empowered  to  act  in  making  such  investigations  and  me- 
morials, are  in  fact,  the  agents  of  all  the  individuals  who 
compose  the  public,  and  every  member  of  the  community 
may  be  supposed  privy  to  the  investigation."    Stark.  Evi. 
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195.    Prima  faciei  the  document  is  true.    Imposition  may  Dkutbui, 

have  been  practised  on  the  Court,  but  it  is  not  to  be  pre- 1 

sumed.  If  the  original  be  lost,  unquestionably  the  recorded  I^""^ 
copy  of  it  would  be  evidence.  It  would  be  an  absurdity  IMUqit. 
to  suppose  that  the  law  had  ordered  that  to  be  recorded, 
which  bore  not  the  stamp  of  truth,  and  had  no  claim  to 
credit.  If  both  the  original  and  record  be  lost,  the  loss 
may  be  supplied  by  proof  that  they  did  exist.  Whether 
the  original  be  produced,  or  the  record  exhibited,  or  where 
neither  remains,  and  the  existence  is  shown  of  the  original 
as  a  document  acknowledged  in  Court,  recognised  as  such 
by  the  act  of  the  Court,  and  preserved  as  such  among  the 
public  muniments  in  the  proper  repository,  no  more  is 
then  demanded  to  make  out  the  affirmative  of  the  issue, 
than  evidence  of  identity. 

In  this  case,  evidence,  tending  not  only  to  establish  the 
identity  of  the  defendant's  intestate  with  the  individual 
named  as  one  of  the  obligors,  but  to  establish  the  actual 
execution  of  the  instrument  by  him,  was  given.  And 
this  was  done  where  the  defendant  had  not  ventured  to 
say  that  he  disbelieved  the  fact  of  execution  by  his  intes- 
tate, nor  that  he  doubted  of  it,  but  only  that  he  was  not 
personally  cognizant  of  the  facts.  The  remaining  inquiry 
on  the  trial  of  the  issue,  was  as  to  the  contents  of  the  brjnd, 
and  we  are  of  opinion,  that,  for  that  purpose,  the  letter  of 
the  clerk,  containing  an  abstract  of  the  bond,  was  compe- 
tent evidence.  When  the  subject  of  investigation  is  the 
occurrence  of  certain  supposed  matters,  in  relation  to 
which  a  witness  professes  to  possess  personal  knowledge, 
he  must  testify  fully  to  the  best  of  his  recollection.  To 
bring  back  any  forgotten  circumstance,  to  restore  a  broken 
link  of  recollection,  to  refresh  his  memory,  he  may  be 
allowed  the  aid  of  a  former  memorandum ;  but  if,  after 
this  help,  he  obtains  no  remembrance  of  facts,  distinct  from 
the  memorandum,  he  is  not  admitted  to  testify  to  them. 
If  that  which  is  offered  to  refresh  his  memory,  be,  itself, 
proper  testimony,  it  is  better  than  any  statement  he  can 
make,  founded  solely  upon  it;  and  if  it  be  not,  as  generally 
it  is  not,  because  not  given  under  the  solemn  sanction  of  an 
oathf  publicly  in  court,  and  with  the  securities  for  truth 
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PicnnKft,  presented  by  a  cross-examination,  it  does  not  become  so  by 
*      being  then  narrated  by  the  ivitness.    It  is  obvious,  that 
Kello     f^Q  court  below,  in  rejecting  the  letter,  acted  upon  this  rule 
Magxt.    of  evidence.    But,  to  us  it  appears,  that  this  rule  does  not 
apply  where  there  is  no  question  as  to  facts,  originally 
entrusted  to  memory,  and  afterwards  obliterated  by  time, 
but  where  the  question  simply  is,  as  to  the  contents  of  a 
written  paper,  once  existing,  but  since  destroyed.  Beyond 
doubt,  a  copy,  verified  in  court  by  the  oath  of  the  copyist^ 
tQ  have  been  taken  by  himself  from  the  original,  would  be 
more  deserving  of  reliance,  and  therefore  of  higher  dignity 
in  the  scale  of  evidence  than  his  recollection  of  the  con- 
tents.   In  either  case,  he  pretends  not  to  testify  to  facts, 
either  as  an  eye  or  ear- witness  of  them,  but  to  declare  only 
what  the  document  testified ;  to  give,  in  the  absence  of  the 
original,  a  faithful  resemblance  of  it,  and  the  copy,  which 
was  written  with  the  original  before  him,  is  better  than 
that  which  he  is  then  to  make  out  from  memory.    Id  the 
former,  there  is  less  danger  of  error.    The  impression  is 
there  made    in  durable  and    unchangeable  characters, 
while  in  the  latter  it  is  faint  and  evanescent,  and  in  a 
measure,  at  least,  taken  from  the  former.    In  both,  our 
reliance  for  fidelity  of  resemblance  must  be  placed  upon  the 
oath  of  him  from  whom  each  alike  proceeds.    If  a  fall 
written  copy  be  preferred  to  ^professed  full  recollection, 
the  same  preference  is  due  to  an  abstract  or  a  copy  in  part, 
over  a  professed  remembrance  to  the  same  extent.     The 
former,  so  far  as  it  goes,  has  the  same  superior  advantages 
of  durability  and  unchangeableness  over  frail  memory,  and 
is  equally  verified  by  the  oath  of  the  witness.  It  should  be 
exhibited  to  him,  not  as  an  aid  to  his  memory,  for  so  far 
as   it  goes,  it   is   more  worthy  of  confidence  than   his 
memory,  but  fpr  the  purpose  of  being  authenticated  by 
him,  as  having   been   faithfully  taken.     If  his  memory 
extend  beyond  what  is  given  in  the  abstract,  then  the 
former  may  be  resorted  to,  not  as  more  certain,  bat  as 
more  full,  to  supply  the  deficiencies  of  the  latter.    This 
order  in  the  rank  of  evidence  is  distinctly  recognised  by 
Mr.  Starkie,  in  speaking  as  to  the  proof  of  lost  deeds. 
Stark.  Ev.  341.    ''  After  proof  of  the  due  execution  of  the 
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original,  the  contents  should  be  proved  by  means  of  a  DRTFmrvcE, 
counterpartf  if  there  be  one,  for  this  is  the  next  best  evi- 


dence, and  it  seems  that  no  evidence  of  a  mere  copy  is  ^^=^ 
admissible,  until  proof  has  been  given  that  the  counterpart  Maoet. 
caAnot  be  produced,  although  such  counterpart  was  not 
stamped.  If  there  be  no  counterpart,  a  copy  may  be 
proved  in  evidence  by  any  witness  who  knows  that  it  is  a 
copy,  from  having  compared  it  with  the  original.  If  there 
be  no  copy,  the  party  may  produce  an  abstract,  or  give  in 
evidence  a  deed  executed  by  the  adversary,  in  which  the 
instrument  is  recited,  or  even  give  parol  evidence  of  the 
contents  of  a  deed." 

It  is  the  opinion  of  this  court  that  the  decree  of  dismission 
be  reversed,  and  the  verdict  of  the  jury  set  aside ;  and  that 
the  court  below  should  order  an  alias  venire  issue  to  try  the 
matters  of  fact  controverted  in  the  cause,  which  it  cannot 
satisfactorily  ascertain  without  the  aid  of  a  jury. 

Per  Cubiam.  Decree  reversed  and  new 

trial  ordered. 


DEN  ex  dem.  of  WILLIAM  HURLEY  v.  HARDY  MORGAN. 
The  meuiin^  of  a  deed  as  to  what  land  it  covers,  is  a  question  of  law  to  be 

« 

decided  by  the  court  What  are  the  termini  of  the  lines  are  points  of  con- 
stmction ;  where  they  are,  questions  of  &ct.  Therefore,  it  idos  held  to  be 
error  for  the  judge  to  instruct  the  jury,  that,  where  there  was  an  irrecon- 
cilable  difference  between  a  natural  boundary  and  a  marked  line,  it  was 
matter  of  evidence,  and  not  of  construction. 
As  a  general  rule,  in  questions  of  boundary,  a  natural  object  baa  a  preference 
over  marked  lines  or  corners,  and  will  control  them  when  the  natural  object 
is  of  such  a  nature  as  cannot  easily  be  mistaken  by  the  parties,  either  in  name 
or  situation,  as  in  the  case  of  a  river  or  creek.  But  the  reason  of  this  rule 
does  not  apply  to  very  small  streams,  which  either  have  no  names,  or  have 
formerly  bad  a  different  name  fSrom  that  which  they  now  bear.  With 
respect  to  these,  it  is  open  to  evidence  which  ttream  the  parties  meant  by 
a  particular  name ;  and  the  jury,  if  satisfied  of  the  fact,  from  proof  of 
poMOfloion  or  the  like,  may  find  a  stream  to  be  the  one  meant,  although 
not  the  <me  bearing  the  name  mentioned  in  the  deed. 

This  was  an  action  of  EjEcmfENT  brought  to  recover 
the  possession  of  a  tract  of  land ;  and  upon  the  trial  at 
Davidson  on  the  last  Spring  Circuit  before  his  Honor  Judge 

Vol.  I.  55 


1 


426  IN  THE  SUPREME  COURT 

DccFum,  Martin,  the  lessor  of  the  plaintiff  produced  the  folIowiDg 
. 1_  evidence  of  title  to  the  land  mentioned  in  his  declaration. 


Hurley  j^^  j^^j^^  ^.^74^  ^  ^^^^^  issued  to  Charles  Thompson  for 
Mokoah.  one  hundred  acres  of  land,  described  as  **  beginning  at  a 
stake  among  three  small  hickory  saplings,  pointers,  stand- 
ing on  the  north-east  side  of  Barnes'  Creek,  at  the  mouth 
of  the  Rocky  Branch,  thence  N.  lO""  E.  127  poles  to  a  black 
oak,  then  N.  80°  W.  127  poles  to  a  pine,  then  S.  10°  W. 
127  poles,  then  8.  80°  £.  127  poles  to  the  beginning.  The 
plat  annexed  to  the  grant,  and  signed  by  James  Cotton  as 
surveyor,  reversed  the  east  and  west  lines  of  the  grant,  so 
that  by  the  calls  of  the  grant  the  land  lay  on  the  west  side 
of  Barnes'  Creek,  but  according  to  the  plat  it  would  lie  on 
the  east  side  of  that  creek,  the  general  course  of  which  is 
nearly  south.  The  warrant  of  survey  upon  which  the 
grant  issued  bore  date  in  1772,  and  directed  the  survey  to 
be  made  on  the  mouth  of  the  Rocky  Branch  of  Barnes' 
Creek.  Thompson  conveyed  to  James  Cotton  (the  sur- 
veyor) in  October,  1774,  describing  the  land  as  it  was 
described  in  the  grant,  with  the  following  additional 
particulars,  to  wit :  **  including  the  plantation  and  mill 
whereon  I  now  live."  From  Cotton  a  regular  and  con- 
nected chain  of  conveyances  was  shown  down  to  the 
plaintiff,  in  each  of  which  deeds  the  same  boundary  was 
called  for  as  that  contained  in  the  original  grant.  The 
dates  of  the  mesne  conveyances  from  Cotton  to  the  lessor 
of  the  plaintiff  were  1786,  1789,  1817,  and  1826. 

It  appeared  from  the  evidence  that  the  Rocky  Branch 
entered  into  Barnes'  Creek  about  one-fourth  of  a  mile 
north  of  the  northern  line  of  the  land  claimed  by  the 
plaintiff's  lessor.  It  appeared  also,  that  Charles  Thompsoa» 
before  his  conveyance  to  Cotton  in  1774,  had  built  a  mill, 
erected  a  dwelling-house,  and  cleared  a  plantation  on  the 
land  now  claimed  ;  and  that  a  continued  possession  of  the 
plantation  had  been  maintained  by  the  plaintiff's  lessor, 
and  those  under  whom  he  claimed,  until  a  short  time  before 
the  entry  and  possession  of  the  defendant.  The  mill  had 
decayed  and  disappeared  many  years  ago. 

It  did  not  appear  that  a  mark  was  found  upon  any 
tree  corresponding  in  age  with  the  date  of  the  survey,  or 
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the  emtit,  but  it  was  shown  that  a  survey  had  been  made  iHEcmcm, 

-  1835> 

thirty-one  or  thirty-two  years  before  this  suit  was  brought,  ■ 

the  object  of  which  was  to  find  vacant  land ;  and  at  that  °l^^ 
time  a  white  oak,  now  insisted  on  as  the  third  corner  from  Mokoan. 
the  beginning,  of  the  original  survey,  had  then  marks  as  a 
corner  of  considerable  age  upon  it.  It  was  also  shown 
that  the  white  oak  had  been  since  killed  by  fire;  that  a 
red  oak  was  found  marked  as  a  corner  at  the  place  claimed 
by  the  plaintiff's  lessor  as  the  first  corner  from  the  begin- 
ning. At  the  second  corner  from  the  beginning  there  was 
a  post-oak  which  either  had  been  before,  or  was  then 
marked  as  a  corner,  when  one  of  the  conveyances,  under 
which  the  lessor  of  the  plaintiff  claimed,  to  wit,  that  of 
1817,  was  made,  as  it  appeared  that  the  land  now  claimed 
was  run  for  the  purpose  of  making  that  deed.  After 
offering  some  other  evidence  tending  to  establish  one  of  the 
corners,  the  plaintiff's  lessor  produced  two  grants  for  lands 
adjoining  that  now  claimed,  and  calling  for  the  lines  of  the 
tract  as  claimed  by  him;  one  issued  in  the  year  1791, and 
calling  for  the  third  and  fourth  lines;  the  other  in  1801, 
calling  for,  and  proved  to  have  been  run  according  to,  one 
of  the  lines  now  contended  for.  A  grant  was  also  shown, 
of  a  tract  of  land,  to  James  Cotton  (the  surveyor  of  the 
land  granted  to  Thompson),  which  was  issued  upon  a 
survey  made  by  Cotton  himself  in  1772,  about  six  months 
after  his  survey  for  Thompson ;  and  according  to  the  calls 
of  that  grant,  nearly  the  whole  of  the  land  granted  to 
Thompson  would  be  included  in  it,  if  the  beginning  of 
Thompson's  tract  were  at  the  mouth  of  the  Rocky  Branch. 

If  the  mouth  of  the  Rocky  Branch  be  the  beginning  of 
the  grant  to  Thompson,  the  land  in  dispute  was  not 
within  the  boundaries  of  it.  If  the  courses  and  distances 
set  forth  in  the  grant  be  followed,  the  land  in  dispute 
would  not  be  covered  by  them,  although  the  beginning  be 
lower  down  the  creek  than  the  mouth  of  Rockv  Branch, 
and  be  where  plaintiff's  lessor  contended  it  was.  The  suit 
was  commenced  in  1829,  and  a  continued  possession  by 
the  plaintiff's  lessor,  and  those  under  whom  he  claimed,  of 
fifty -six  years,  was  proved. 

A  plat  explanatory  of  the  case  was  made  part  of  it,  and 
is  represented  by  the  annexed  diagram. 
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DicKMBBR,      His  Honor,  upon  this  evidence,  instructed  the  jury, 

! —  "  that  by  construction  no  preference  was  pven  to  a  natural 

*^"  boundary  over  a  marked  line ;  but  where  there  was  in  the 
MoKOAif.  grant  a  double  description  by  natural  boundary  and 
marked  line,  it  was  a  question  of  evidence  to  the  jury, 
whei*e  the  two  were  variant  and  irreconcilable;  and  id 
such  a  case  they  must  decide  which  boundary  would 
include  the  land  intended  to  be  granted.  The  course  and 
distance  in  the  grant  must  be  followed,  unless  there  was  a 
line  run  and  trees  marked  by  the  surveyor  when  the  land 
was  surveyed  for  the  grant.  A  plat  variant  from  the 
courses  in  a  grant,  would  not  control  it.'' 

He  also  charged,  that  a  grant  was  presumed  to  have 
been  issued  for  land  after  thirty  years  possession ;  but  that 
such  presumption,  even  after  a  longer  possession,  might  be 
repelled  by  evidence  to  the  contrary.  That  in  this  case 
the  presumption  was  opposed  by  the  averments  of  the 
plaintiff's  lessor,  that  the  grant  and  mesne  conveyances 
under  which  he  claimed,  covered  the  land  in  dispute. 
That  the  jury  must  decide  between  the  presumption  of  a 
grant  from  the  length  of  possession,  and  the  evidence 
adduced  by  the  plaintiff  himself  tending  to  repel  it,  whether 
in  fact  a  grant  ever  did  issue.  If  no  grant  could  be  pre- 
sumed, and  the  land  in  dispute  was  not  included  in  the 
,  grant  and  conveyances  produced  by  the  plaintiff's  lessor, 
the  jury  were  directed  to  find  for  the  defendant;  but 
otherwise  to  find  for  the  plaintiff.  A  verdict  was  returned 
for  the  plaintiff,  and  a  motion  for  a  new  trial  was  sub- 
mitted by  the  defendant  on  the  ground  that  the  judge  had 
erred  in  instructing  the  jury  that  it  was  matter  of  evidence 
and  not  of  construction,  where  an  irreconcilable  difference 
existed  between  a  natural  boundary  and  a  marked  line : 
whereas,  they  should  have  been  told  that  a  natural 
boundary  had  a  preference  as  a  matter  of  law  over  a 
marked  line.  His  Honor  admitted  the  error,  and  would 
have  granted  %  new  trial,  but  it  was  agreed  by  the  parties 
that,  in  order  to  have  the  questions  growing  out  of  the 
case  as  stated  above,  settled  by  the  Supreme  Court,  the 
the  new  trial  should  be  refused ;  upon  which  being  done, 
the  defendant  appealed. 
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In  the  diagram,  the  land  claimed  hy  the  plaintiff  is  represented  by  A.  B.  E.  F. 

The  land,  according  to  the  courses  and  distances  of  plaintiff  *s  title-deeds  is  represented 
by  A»  Dt  Ct  Urn 

If  nm  off  from  the  mouth  of  the  Rocky  Branch,  the  land  will  be  represented  by  K.  L. 
M.  N^  or  K.  L.  P.O^  according  as  the  East  and  West  courses  are  assumed. 

G.  H.  I.  J.  represents  the  tract,  if  the  .beginning  be  opposite  the  mouth  of  a  small 
branch,  near  which  plaintiff  alleges  the  comer  to  be. 

Q.  R.  S.  T.  represents  the  land  granted  to  James  Cotton,  upon  his  own  surrey,  in  the 
1772. 

W.  X.  Y.  Z.  is  a  oopy  of  the  plat  annexed  to  Charles  Thompson's  grant 
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Huh  LIT 

MOKQAM. 


Nash^  for  the  defendant. 
Mendenhall,  contra. 

RuFFiN,  Chief  Justice. — We  concur  in  the  opinion 
expressed  by  his  Honor,  that  he  erred  in  leaving  1  he  const  ruc- 
tion of  the  patent  to  the  jury,  to  be  decided  t>y  them  upon 
the  evidence.  The  meaning  of  a  deed  as  to  what  land  it 
covers,  or  as  to  what  estate  it  conveys,  is  equally  a  ques- 
tion of  law,  and  therefore  is  to  be  decided  by  the  Court. 
l^Aa^are  the  termini  of  the  lines,  are  points  ofconst  ruction; 
where  they  are,  questions  of  fact.  These  observations  are 
found  in  so  many  cases  as  to  be  familiar,  without  particu- 
lar references. 

From  the  manner  in  which  the  case  is  stated,  the  Court 
supposes  that  the  object  of  the  appeal  was  not  alone  lo 
obtain  a  new  trial,  but  also  an  opinion  upon  the  points  on 
which  the  next  trial  is  expected  to  turn.  So  far  as  they 
relate  to  matters  of  law,  we  will  give  it. 

We  likewise  think,  that  where  a  natural  boundary  is 
called  for,  and  marked  lines  found,  (especially  if  they  be 
not  called  for  as  found,)  the  natural  object,  as  the  most 
conspicuous,  certain,  and  permanent,  not  subject  to  altera- 
tion or  destruction,  is  the  most  essential  part  of  the  descrip- 
tion, and  more  perfectly  identifies  the  land,  than  any  other. 
It  has  indeed  been  held,  that  where  trees,  as  well  as  natu* 
ral  boundary,  are  called  for  in  the  deed,  and  the  trees  are 
found  and  identified,  they  cannot  control  the  other  call, 
but  must  yield  to  it,  as  in  Sandifer  v.  Foster,  1  Hay.  Rep. 
237,  and  Harris  v.  Powdl,  2  Hay.  Rep.  349.    As  a  gene- 
ral  rule,  we  assent  to  the  doctrine  of  those  cases.     There 
the  natural  objects,  called  for,  were  a  creek  and  a  river  ; 
about  which  the  parties  can  scarcely  be  under  a  mistake, 
as  to  their  situation  or  name.     But  the  same  reason  does 
not  apply  to  very  small  streams,  which  have  no  name,  or 
may  be  known  by  different  names,  at  a  remote  and  recent 
period ;  and  in  such  a  case — of  which  the  present  seems  to 
be,  probably,  a  strong  example, — we  have  no  doubt,  it   is 
open  to  proof  upon  direct  evidence,  that  two  branches  have 
borne  the  same  name ;  or  upon  circumstances  of  possessioD 
and  the  like,  that  the  parties  have  mistaken  the  name  of  the 
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particular  one,  i^hich  they  intended  to  make  an  abuttal  of  ^^■''^"*' 

the  land.      Under  such    circumstAnces,    it    is  a  proper ^ 

instruction  to  the  jury,  that  they  must  inquire  which  stream  ''^"^ 
the  parties  call»  for  instance,  ''the  Rocky  Branch;"  and  Mokoaa. 
that  the  one  thus  meant  is  the  Rocky  Branch,  which  is  the 
true  terminus.  The  opinion  of  Judge  Henderson,  in  the 
case  of  Cherry  v.  Slarfe,  3  Muph.  Rep.  82-96,  exhibits  our 
views  fully;  and  the  doctrine  was  practically  asserted  in 
the  case  of  "  The  Cat-tail  and  Meadow  Branch,^*  which  is 
mentioned  by  him,  and  was  familiar  to  the  profession,  who 
were  in  practice  twenty-five  years  ago.  In  the  present 
case,  there  appears  upon  the  map  to  be  no  less. than  six 
small  streams  emptying  into  the  creek  within  less  than  a 
mile,  and  but  one  of  them  is  now  known  by  the  particular 
name  mentioned  In  the  deed.  But  the  possession  taken  by 
Thompson,  the  grantee,  even  before  the  grant  issued,  and 
his  building  a  dwelling-house  and  mill ;  his  conveying  (o 
Cotton,  (who  made  the  survey  for  him,)  in  October,  1774, 
(three  months  after  the  date  of  the  patent,)  by  the  same 
description,  with  the  addition  ''  including  the  plantation 
whereon  I  now  live,  with  my  mills  and  improvements,  and 
being  a  tract  or  parcel  of  land  granted  to  me  by  his  majes- 
ty's letters-patent,  bearing  date,  &c. ;"  the  possession  taken 
by  Cotton,  and  continued  by  him,  and  those  claiming  under 
him,  for  fifty -six  years ;  the  reputation  of  the  boundaries 
according  to  known  and  visible  objects,  recognised  and 
called  for  as  such,  upwards  of  forty  years,  in  conveyances 
of  adjacent  tracts  of  land,  altogether  form  a  chain  of  con- 
curring circumstances,  the  force  of  which,  it  would  seem, 
that  nothing  could  repel;  and  which,  if  not  repelled,  estat)- 
lish  the  branch,  near  which  the  survey,  as  claimed  by  the 
plaintiff's  lessor  began,  to  be  that  called  for  as  *'  the  Rocky 
Branch."  The  naked  possession  would  almost  prove  it, 
did  it  stand  alone;  but  when  supported  by  the  other  facts, 
it  seems  to  be  put  beyond  a  question.  The  same  circum- 
stances, together  with  the  form  of  the  plat,  and  the  marked 
trees,  show  that  the  calls  of  the  patent  fyr  courses,  reverse 
the  courses  actually  run ;  and  under  that  class  of  cases,  of 
which  Person  v.  Roundtree^  (cited  in  Bradford  v.  HUlt  1 
Hay.  Rep.  22,)  is  the  leading  one,  the  patentee  may  Lold 


43S  IN  THE  SUPREME  COURT 

D"''™!«««  the  land  actually  surveyed.    It  is  true,  the  plat  cannot 


HuRLEr 


control,  ofitselC  the  words  of  the  body  of  the  grant,  but  it 
is  by  law,  annexed  to  thr3  grant,  and  always  referred  to 
MoAOAif.  therein,  as  being  annexed.  When,  therefore,  it  appears 
from  it,  that  the  land  surveyed  is  on  the  east  side  of  the 
first  line,  it  is  a  circumstance,  with  others,  from  which  it 
may  be  inferred,  that,  in  the  certificate  of  the  courses,  the 
surveyor  reversed  them  by  mistake,  so  as  to  transpose  the 
land,  and  place  it  on  the  west  side  of  that  line. 

The  Court  is  therefore  very  reluctant  to  set  aside  a 
verdict,  which  appears  to  us  to  be  so  just,  that  one  to  the 
contrary  can  never  be  expected  from  any  jury.  But  as 
the  Superior  Court  did,  in  our  opinion,  err,  and  the  defen- 
dant insists  on  not  being  bound  by  the  verdict,  we  cannot 
withhold  a  right  which  strictly  belongs  to  him ;  for  we 
cannot  tell  upon  what  ground  the  jury  found,  and  the  point 
on  which  we  think  they  ought  to  have  found  for  the  plaio- 
tiiT,  involves  an  inquiry  of  fact,  on  which  this  Court  cannot 
anticipate  their  opinion. 
A  party  This  result  renders  it  unnecessary  than  an  opinion  should 

^^  taiij!"  ^  given  upon  the  views  entertained  by  his  Honor,  upon 
that  a  par.  the  subject  of  the  presumption  of  conveyances.  Lest  they 
^^]^^^^  should  be  deemed  those  of  this  Court,  however,  we  cannot 
tie  in  him,  forbear  from  expressing,  in  general  terms,  our  dissent  from 
by^Meclud^  them.  We  deem  it  entirely  incorrect  to  hold  that  a  party, 
ed,  either  ^ho  upon  the  trial  of  a  cause,  in  which  he  asserts  a  title  to 
estoppel  or  the  thing  in  dispute,  offers  an  argument,  that  a  particular 
presump-     jg^jj  vested  the  title  in  him,  is  precluded,  either  by  way  of 

tion,from  .•         r  •      •     •  L.  l        j     j 

GODtendiD^  estoppel  or  presumption,  Irom  insist mg  that  another  deed 
th^deed  shown  in  evidence  or  presumed,  did  thus  vest  it.  The 
18  to  be  ground  and  nature  of  the  presumption  was,  we  think,  mia- 
^[^'^  taken  by  his  Honor.  It  is  indeed  a  presumption  of  fact,  to 
▼our.  be  deduced  by  the  jury  ;  but  it  is  deduced  upon  legal  prin« 

A  deed  ciples,  and  may  pro[>erly  be  found,  and  in  many  cases 
perly,  and  ought  to  be  found,  although  the  jury  and  Court  may  be 
^J[j|^^  satisfied  that  it  never  was  in  fact  made ;  and  the  Court  may 
ought  to  be  advise  the  jury  in  proper  cases,  that  reason  and  the  law 
presump!^'^  requires  them  to  make  it,  unless  the  contrary  be  proved,  io 
1^  ^-  the  same  manner  that  they  are  instructed  that  killing  under 
jury  and     certain  circumstances,  is  a  killing  toUhmalicef  or  that  they 
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ovght  to  find  a  conversion  upon  evidence  of  a  demand  and  Dioniin, 

refusal,  if  there  be  nothing  more.     As  the  case  does  not  1* 

turn  on  this  question,  we  deem  it  useless  to  pursue  it  fur-  *-"^^ 
ther.  In  the  particular  circumstances  of  this  case,  the  Morgan. 
lessor  of  the  plaintiff  could  not  probably  avail  himself  of  the  ?>»*'*  PfJ, 

.    .  be  tatisfied 

presumption  that  a  grant  had  issued,  containing  proper  u  never 
descriptions  of  the  land  claimed  by  him ;  because  his  own-  ^"1  ^ 
title  was  a  recent  one,  and  by  a  description  in  conformity  theooart 
to  that  in  the  patent  of  1774.     The  effect  of  the  circumstan-  JJJ^ct"the 
ces,  so  far  as  he  could  use  them,  is  rather  to  show,  what  jury  that  it 
are  the  true  boundaries  of  the  grant  of  1774,  than  that  ^to*^*" 
another  one  issued.    As  that  is  so,  the  case  must  go  to  ><^e  ^^ 

^,       ^  ,  ,  ^  deed,uxileM 

another  trial.  the  oontra- 

Pb»  Cukiam.  Judgment  reversed.      3.     ^^^ 


MEMORANDUM. 


At  the  last  session  of  the  General  Assembly,  John  M. 
DfCK,  Es^q.  of  Guilford  County,  and  Romulus  M.  Sauic- 
DBRs,  Esq.  of  the  City  of  Raleigh,  were  elected  Judges  of 
the  Superior  Courts  of  Law  and  Equity  for  this  State;  the 
former  in  the  place  of  Judge  Sbawell,  deceased,  and  the 
latter  in  the  place  of  Judge  Martin,  resigned. 
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FREDERICK  STEED  «.  DANIEL  M'RAE. 

The  forfeitaFe  imposed  apop  an  oveneer  by  the  act  of  1741  {Riv.  ek,  35,  aec 
S2,)  for  leaving  his  employer's  service  during  the  time  for  which  he  was 
employed,  does  not  attach  to  a  case  where  by  the  stipulations  of  the  parties, 
the  overseer  may  leave,  or  the  defendant  may  discharge  him,  at  pleasure. 

A  contract  £at  service  as  an  overseer,  in  which  it  is  stipulated  that  the  over« 
seer  may  leave  his  employer's  service,  or  the  employer  may  discharge  the 
eveneer,at  pleasure,  will  be  construed,  so  as  to  give  the  overseer  afro  rate 
compensation  during  the  time  he  may  serve. 

This  was  an  action  of  assumfsit  brought  by  the  plain-  Junr,  1836. 
tiff  to  recover  the  value  of  a  share  of  the  crop  raised,  in 
the  year  1832,  upon  the  defendant's  farm,  where  the 
plaintiff  was  employed  as  overseer.  Upon  the  trial  at 
Montgomery,  on  the  last  circuit^before  his  Honor  Judge 
Norwood,  it  appeared  that  the  plaintiff  had  contracted 
with  the  defendant  to  serve  him  as  overseer,  during  the 
year  1832,  for  which  defendant  was  to  pay  him  one  hun- 
dred and  twenty-five  dollars,  or  a  certain  share  of  the 
crop,  at  the  election  of  the  plaintiff;  and  it  was  stipulated 
between  the  parties,  that  either  of  them  might  put  an  end 
to  the  contract  at  any  time  he  might  think  proper,  viz.. 
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JptK,  1838.  that  the  plaintifT  might  leave  the  defendant's  employ,  or 
Stbkd  the  defendant  might  discharge  the  plaintiff,  at  pteattire* 
M'Uak.  It  appeared  further,  that  the  plaintiff  commenced  his 
services  as  overseer  on  the  first  day  of  January  of  that 
year,  and  that  he  remained  upon  the  farm  until  the  crop 
had  been  made,  housed,  and  ready  for  market ;  but  on  the 
15th  of  December,  he  apprised  the  defendant  of  his  inteo* 
tion  to  leave  his  service,  and  accordingly  did  leave  before 
the  end  of  the  year.  There  was  also  some  evidence 
showing  that  the  defendant  had  another  farm  at  which  he 
had  one  Duncan  M'Rae  as  overseer,  and  that  the  hands oa 
the  two  farms  were  sometimes  seen  exchanging  work. 
Upon  this  testimony,  the  defendant's  counsel  contended 
1st,  That  the  plaintiff  was  barred  from  recovery  by  the 
act  of  1741  {Rev.  ch.  35,  sec.  22,) ;  and  2dly,  That  there 
was  no  contract  between  the  defendant  and  plaintiff  only, 
but  that  the  contract  was  with  the  two  overseers  jointly 
as  partners.  His  Honor  overruled  the  first  objection,  and 
charged  the  jury  that  there  was  no  evidence  to  support 
the  second ;  whereupon  a  verdict  was  rendered  for  the 
plaintiff;  and  the  defendant  appealed. 

No  counsel  appeared  for  the  defendant. 

Mendenhatt,  for  the  plaintiff. 

Danibl,  Judge. — The  act  of  1741  {Rev.  ch.  35,  aec  23), 
declares,  that  if  an  overseer  shall  depart  from  the  service 
of  his  employer  before  the  time  mentioned  in  his  agree- 
ment or  contract  shall  be  expired,  he  shall  for  such  o£knce 
forfeit  his  right  and  title  to  his  wages  or  share  of  the 
produce.  The  plaintiff  in  this  case  did  leave  the  service 
of  the  defendant  about  fifteen  days  before  the  end  of  the 

a 

year,  during  which  he  had  contracted  to  act  as  overseer. 
But  it  was  stipulated  by  the  parties  to  the  agreement,  that 
the  plaintiff  might  leave  the  defendant's  employ,  or  the 
defendant  might  discharge  the  plaintiff,  when  either  of 
them  saw  proper  to  do  so;  therefore  the  forfeiture  under 
the  act  of  1741,  was  not  incurred  by  the  plaintiff's  leaving 
the  dcfendant*s  farm  before  the  expiration  of  the  year. 
The  forfeiture  seems  to  have  been  guarded  against  by  the 
very  terms  of  the  cont^ract.    The  case  does  not  state  what 
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wag  to  be  the  eflect,  provided  the  overseer  left  the  farm  Jpwi,  1836. 
before  the  expiration  of  the  year :  it  is  obscure  od  this     Stkco 
point    We  do  not,  however,  discover  any  understanding    m*Rai. 
between  the  parties  that  the  overseer  should  abandon  or 
relinquish  his  claim  for  services  in  that  event.    We  are 
induced  to  construe  the  contract  (as  we  gather  it  from  the 
case)  to  be,  that  the  overseer  might  leave  the  farm,  or  his 
employer  might  discharge  him,  at  any  time  during  the 
year,  upon  a  pro  rata  satisfaction  for  the  time  he  should 
continue.    A  diflferent  construction  would  have  enabled 
the  defendant  to  discharge  the  plaintiff  when  the  principal 
part  of  the  labour  was  over,  and  so  rescind  the  express 
contract,  and  avoid  any  liability  under  it,  which  would  be 
manifestly  unjust. 

The  second  objection  taken  to  the  plaintiff's  recovery, 
viz.,  that  the  contract  was  made  by  the  defendant  with  the 
plaintiff  jointly  with  Duncan  M'Rae,  the  other  overseer, 
or  with  them  as  partners,  has  not  a  particle  of  evidence  to 
support  it ;  and  the  Judge  was  authorised  to  inform  the 
jury  in  his  charge,  that  there  was  no  evidence  in  the  case 
upon  that  point.    The  judgment  must  be  affirmed. 

Per  Ccbiam.  Judgment  affirmed. 


GEORGfi  A.  GRAY  «.  NATHAN  O.  BOWLS. 

The  obli^ratioa  of  a  bond  lor  the  forthcoming  of  property,  is  only  that  the 
property  ahall  be  delivered  to  the  officer  at  the  time  designated,  and  not 
that  the  execution  shall  be  satisfied ;  and  therefore,  if  a  surety  to  the  forth- 
coming  bond  before  it  is  forfeited,  discharges  the  execution  without  the 
roquestof  his  principal,  such  surety  cannot  maintain  an  action  against  his 
principal  for  money  expended  for  the  latter*s  use,  although  by  the  payment 
of  the  money  in  satis&ction  of  the  execution,  the  bond  was  discharged. 

This  was  an  action  of  assumpsit,  tried  at  Mecklenberg, 
on  the  last  Circuit,  before  his  Honor  Judge  Sthanob. 
Upon  the  trial  it  appeared  in  evidence,  that  the  defendant 
had  in  his  possession,  and  claimed  title  to  a  slave,  which 
was  levied  on  under  an  execution  against  another  person. 
Being  about  to  remove  to  the  west,  he  at  first  intimated  an 
intention  to  pay  ofi*  this  execution,  and  take  the  negro  with 
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Jutn,  I83g.  him.  The  plaintiff,  to  enable  him  to  execute  this  intention, 
Gkat     offered  to  lend  him  the  money,  but  the  defendant  declined 

mm 

BowiA  ^^^  oBer,  declaring  then  his  determination  to  execute  a 
forthcoming  bond  to  the  oflScer,  carry  away  the  negro,  and 
suffer  the  bond  to  become  absolute.  The  plaintiff,  upon 
this  declaration,  joined  the  defendant  as  a  surety  in  a 
forthcoming  bond,  and  before  the  day  appointed  for  the 
forthcoming  of  the  property,  paid  off  the  execution,  and 
then  sued  the  defendant  for  the  money  so  paid,  as  having 
been  expended  for  his  use,  and  at  his  instance  and  request. 

The  plaintiff's  counsel  contended,  first,  that  there  was 
evidence  from  which  the  jury  might  infer  an  express 
promise  of  indemnity.  And,  secondly,  that  if  the  jury 
were  not  satisfied  of  any  such  express  agreement,  yet,  if 
in  point  of  fact,  the  plaintiff  had  paid  the  money,  and  the 
bond  had  been  forfeited,  the  plaintiff  being  responsible, 
and  liable  to  be  compelled  to  pay  by  suit,  the  law  implied 
a  promise  of  indemnity  on  the  part  of  the  defendant, 
although  the  plaintiff  had  not  awaited  the  issue  of  I^gal 
compulsion.  His  Honor  left  the  case  to  the  jury  on  the 
first  point,  to  find  an  express  promise  of  indemnity,  if  the 
evidence  should  satisfy  them  that  it  was  in  fact  made ;  and 
charged  them,  upon  the  second  point,  "  that  although  the 
money  was  paid  before  the  forfeiture  of  the  bond,  yet  if  it 
was  in  fact  paid  upon  an  anticipated  liability  which  in  the 
event  did  fall  upon  the  plaintiff  previously  to  bringing  his 
action,  he  was  entitled  to  recover ;"  but  that  if  there  was 
an  understanding  between  the  plaintiff  and  defendant, 
that  the  money  was  not  to  be  paid,  except  at  the  end  of 
a  lawsuit,  the  plaintiff  could  not,  by  advancing  his  money, 
entitle  himself  to  recover  of  the  defendant.  The  jury 
returned  a  verdict  for  the  plaintiff;  and  the  defendant 
appealed. 

No  counsel  appeared  for  the  plaintiff  in  this  Court. 

Z)«  F.  Caldwell,  for  the  defendant  contended ; — 
1st.  That  there  was  no  evidence  in  relation  to  an  express 
promise  of  indemnity,  and  that  the  Judge  should  have  so 
instructed  the  jury:  that  the  charge  was  calculated  to 
mislead  them ;  for  the  consideration  being  past,  an  express 
promise  or  a  previous  request  should  have  been  proved. 
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3d.  That  no  man  has  a  right  to  make  himself  the  creditor  Jpwk,1836. 
of  another  without    his  consent    or    against    his  Mrill.     Gray 
Gregory  v.  Hooker's  Admr.  1  Hawks,  394.    2  Stark.  Ev.    ^^^ 
101, 102.    Stokes  v.  Lewis,  1  Term  Rep.  20.    Chitty  on 
Con.  178.  13,  14.    In  the  case  of  a  dishonoured  bill  after 
its  protest,  a  friend  may  pay  for  the  honour  of  the  drawer, 
but  this  is  an  exception,  and  perhaps  the  only  exception  to 
the  general  rule. 

Gaston,  Judge. — We  regret  that  this  case  has  not  been 
argued  on  the  part  of  the  plaintiff,  as  possibly  that  argu- 
ment might  have  enabled  us  to  see  it  in  other  lights 
than  those  cast  upon  it  by  our  unaided  reflections.  It 
seems  to  us,  that  the  instructions  given  to  the  jury  were 
erroneous.  (His  Honor  here  stated  briefly  the  facts  of  the 
case  as  above,  and  proceeded : — ) 

We  can  discover  in  the  case  no  evidence  of  any  express 
contract  between  the  plaintiff  and  the  defendant,  and  so  we 
think  the  jury  should  have  been  instructed.  There  is 
indeed  evidence  of  an  implied  contract.  As  the  plaintiff 
executed  the  forthcoming  bond  as  surety  for  the  defen- 
dant, the  law  implies  that  the  defendant  engaged  to  indem- 
nify the  plaintiff  against  the  responsibility  thereby  incurred. 
But  it  implies  no  further  promise.  According  to  our  law 
(act  of  1807,  Rev.  ch,  75 J ,)  the  sole  object  of  the  forth- 
coming bond  is  the  indemnity  of  the  ofiicer,  who  after 
delivery  of  the  property  remains  liable  to  the  plaintiff  in 
execution,  in  all  respects  as  though  he  had  retained  it  in 
his  hands.  By  the  bond  no  obligation  is  imposed  to  pay 
off  the  execution.  If,  indeed,  the  defendant  in  the  execu- 
tion, or  any  other  person  should  pay  it  off,  the  bond  is 
necessarily  extinguished,  because  it  is  given  for  **  the 
forthcoming  of  the  property  to  answer  the  said  execution 
or  process."  When  another  than  the  defendant  id  the 
execution  satisfies  it,  the  money  is  paid  to  the  use  of  such 
defendant,  and  not  to  that  of  the  obligors.  But  even  as 
against  him  an  action  cannot  be  maintained  unless  it 
appear  that  the  payment  was  at  his  request,  express  or 
implied. 

Had  the  bond  in  this  case  become  absolute  there  would 
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Jose,  ift3&  then  have  been  room  for  the  question  on  which  the  Jadge 
G*Ar  charged  the  jury,  whether  the  plaintifT  could  rightfully 
fiowLB.  satisfy  the  damages  thereby  incurred  before  the  amount 
A  surety,  had  been  ascertained  by  a  judicial  decisioa.  It  is  not 
^t^  to  *'  necessary  for  us  to  pass  upon  it,  though  we  presume  the 
pay  has  be.  general  rule  to  be,  as  the  Judge  understood  it,  that  wheo 
lute  by  the  ^^^  engagement  of  the  surety  has  become  absolute  by  the 
default  of  default  of  his  principal,  he  may  pay  without  awaiting  a 
pal,  may     suit,  and  what  is  thus  paid,  if  it  exceed  not  his  legal  liabi- 

extent  o£^   ^^^^^  ^'"  "^  regarded  as  expended  for  the  use,  and  at  the 

his  liability  instance  and  request  of  his  principal.    But  here  the  plain- 

8uit,^uid     ^'^  advanced  what  the  defendant  had  not  engaged  to  pay. 

the  money  Whether  the  defendant  intended  to  contest  the  liability  of 

T^inlere.   the  slave  to  the  execution,  or  contemplated  that  the  jadg- 

jrarde^w    ment  debtor,  or  some  one  on  his  behalf  would  satisfy  the 

for  the  use,  judgment,  or  whatever  might  be  his  purpose  for  preferring 

w^**^%  to  give  a  forthcoming  bond,  he  chose  to  incur  the  liability 

hisprinci.    attached  to  that  bond;  and  the  plaintiff,  at  his  instance 

^  and  request,  also  incurred  the  same  liability.  The  plaintiff 

has  sustained  no  loss  and  paid  no  money  because  of  that 

liability.    We  feel  ourselves  bound,  then,  to  say,  that  the 

money  expended  under  the  circumstances  of  this  case, 

was  not  money  expended  for  the  use,  nor  at  the  request  of 

the  defendant.    The  judgment  is  reversed  with  costs,  and 

an  a/iaf  venire  must  be  awarded. 

PxR  Curiam.  Judgment  reversed. 


ROLAND  DUNCAN  v.  WILLIAM  STALCUP. 

In  the  action  of  trespass  m  et  armts,  for  the  destruction  of,  or  injory  to  chat- 
tels,  the  jury  are  not  restricted  in  their  assessment  of  damages  to  the  mere 
pecimiary  loss  sustained  by  the  plaintiff,  bat  may  award  damages  for  the 
malidons  conduct  of  the  defendant,  and  the  degree  of  insult  with  which 
the  trespass  was  committed. 

This  was  an  action  of  trespass  vi  m  arbos,  for  shoot- 
ing the  plaintiff's  dogs  and  cattle,  killing  his  horses  and 
hogs,  and  burning  his  stables  and  fodder  stacks. 

On  the  trial,  before  his  Honor  Judge  Strange,  at 
Burke,  on  the  last  Circuit,  the  plaintiff  having  proved  his 


Stalcup. 
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case,  the  jury  were  instructed,  that  in  assessing  damages,  ^^"^  ^^^ 
they  were  not  restricted  to  the  actual  value  of  the  property  DtTNCAN 
destroyed,  but  might  in  their  discretion  award  vindictive 
damages.  A  verdict  being  returned  in  favour  of  the 
plaintiff  for  five  hundred  dollars  damages,  the  defendant 
moved  for  a  new  trial,  upon  the  ground  that  the  jury 
should  have  been  directed  to  limit  the  damages  to  the 
actual  injury  which  the  plaintiff  had  sustained,  and  in« 
structed  that  they  were  not  at  liberty  to  give  vindictive 
damages.  The  rule  for  a  neyr  trial  was  discharged,  and 
the  defendant  appealed. 

Caldwdli  for  the  plaintiff. 

Pearson,  for  the  defendant. 

Daniel,  Judge. — The  defendant  moved  for  a  new  trial, 
because  the  Judge  had  charged  the  jury,  that  they  might 
give  vindictive  damages,  under  all  the  circumstances, 
when  in  law  he  should  have  directed  the  jury,  that  the 
damages  should  be  restricted  to  the  actual  injury  which 
the  plaintiff  had  sustained.  The  counsel  for  the  defendant 
now  contends,  that  the  case  contains  no  circumstances  to 
show  that  vindictive  damages  should  be  given ;  that  the 
rule  for  damages  is  a  matter  of  law,  and  if  the  Judge  mis- 
takes it,  it  is  a  cause  for  a  new  trial.  He  says  that  the 
rule  for  damages  in  trespass  on  property,  when  it  is 
destroyed,  is  the  value  of  the  property,  and  the  inconve- 
nience of  the  plaintiff  by  the  destruction  at  the  time. 

In  looking  into  the  books,  we  find  the  rule  in  this  action 
to  be,  that  the  jury  are  not  restricted  in  their  assessment 
of  damages  to  the  amount  of  the  mere  pecuniary  loss 
sustained  by  the  plaintiff,  but  may  award  damages  in 
respect  of  the  malicious  conduct  of  the  defendant,  and  the 
degree  of  insult  with  which  the  trespass  was  committed. 
The  plaintiff  is  at  liberty  to  give  in  evidence  the  circum- 
stances which  accompany  and  give  character  to  the  tres- 
pass. 2  Stark.  £v.  813.  In  trespass  quare  dausum /regit, 
the  jury  are  not  confined  to  the  precise  value  of  the  sub- 
ject-matter of  damages,  although  they  are  not  allowed  to 
go  out  of  the  way  to  an  unreasonable  amount.  Cox  ▼. 
Dugdale,  12  Price,  708.    Met^t  v.  Harvey,  5  Taunt. 


443  IN  THE  SUPREME  COURT 

Jmn,  less.  442  ■  1  Eng.  Com.  Law  Rep.  ISO.    In  trespass  to  the 
DuftcAx    person,  the  jury  are  permitted  to  punish  insult  by  exem- 

&piLoro  P'*''y  dJ^'n^ges.  {Merest  v.  Harvey.)  In  Woert  v.  /eniiiu, 
14  John.  Rep.  352,  it  was  held,  that  in  an  action  of  tres- 
pass for  beating  the  plaintiff's  horse  to  death,  the  jury 
might  give  damages  beyond  the  value  of  the  horse,  or 
smart  money^  there  being  proof  of  great  and  wanton  cm* 
elty  on  the  part  of  the  defendant.  In  the  case  now  before 
the  Court,  it  is  scarcely  possible  that  the  trespasses  com- 
plained qf  could  have  been  committed  without  wanton 
malice  and  insult.  If,  in  truth,  the  circumstances  attend* 
ing  them  were  such  as  to  render  the  instruction  of  the 
Judge,  which  was  prima  fade  correct,  inapplicable*  then 
the  defendant  who  excepts  to  the  instruction,  should  have 
had  those  circumstances  so  spread  upon  the  record,  as  to 
enable  us  to  see  that  error  was  committed.  The  judgment 
roust  be  affirmed. 
Pjbr  Curiam.  Judgment  affirmed. 


DOE  ex  dem.  DENNIS  INGRAM  e.  CHRISTOPHER  WATKNS, 

et  aL 

To  impeach  the  credibility  of  witness  by  proving  that  he  swore  difieRiitiy 
18  to  a  particular  &ct  on  a  former  trial,  it  is  not  necessary  thai  the  im- 
peaching witness  should  be  able  to  state  all  that  the  impeached  witnsai 
then  deposed.  It  is  sufficient  if  he  is  able  to  prove  the  repuijrnaiiq^  as  to 
the  particular  fact,  vdth  regard  to  which  it  is  alleged  to  exist. 

The  &ct  of  a  witoess*s  being  interested  in  the  matter  in  dispute,  must  be 
shown  only  in  the  mode  in  which  other  controverted  fiicts  are  to  be  proved. 
Hierefbre  the  declarations  of  the  witness  not  on  oath,  nor  in  the  presenee 
of  the  party  against  whom  they  are  offered,  with  respect  to  his  interest  in 
the  subject-matter  of  the  suit,  cannot  be  given  in  evidence. 

The  reception  of  improper  testimony  will  not  be  a  ground  for  a  new  trial,  if  the 
only  effect  of  such  testimony  can  be  to  remove  or  weaken  improper  testi- 
mony introduced  on  the  other  side.  A  judgment  will  not  be  reversed  iir 
inadvertencies  or  mistakes  which  M  not  and  eould  iw<  affiwt  the  rightsof 
him  who  complains  of  them. 

Tms  was  an  action  of  bjbctiibnt»  on  the  trial  of  wbicht 
at  Anson,  on  the  last  Circuit,  before  his  Honor  Judge 
NoRwooDi  it  became  important  to  establish  the  boundary 
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of  the  grant  under  which  the  plaintiff's  lessor  claimed.  Jc7nc,1636, 
The  defendant  had  introduced  the  deposition  of  one  Joseph   inqram 
Colson,  who  stated  that  his  father,  under  whom  the  defen-  ,„  ** 
dants  set  up  title  to  the  land  in  dispute,  had  claimed  a  cer- 
tain house,  as  being  upon  his  land,  but  bad  never  lived  in  it ; 
and  the  plaintiff,  to  discredit  this  witness,  proposed  to  show 
that  on  a  former  trial  between  the  same  parties,  he  had 
sworn  that  his  father  claimed  and  occupied  the  house  in 
question.    The  defendant's  counsel  objected  to  the  testi- 
mony thus  ofiered,  unless  the  witness  by  whdm  it  was 
proposed  to  be  given,  could  undertake  to  state  in  substance 
the  whole  of  the  evidence  given  in  by  the  impeached  wit- 
ness on  the  former  trial,  which  he  admitted  he  was  unable 
to  do.  The  Court  overruled  the  objection,  and  the  witness 
was  examined  as  to  that  point* 

The  plaintiff  then  introduced  another  witness,  one  John 
Hough,  to  prove  the  line  claimed  by  him.    For  the  pur- 
pose of  assailing  the  credibility  of  this  witness  before  the 
jury,  the  defendants  produced  several  witnesses,  who  testi- 
fied to  declarations  of  Hough,  that,  if  the  plaintiff  recover- 
ed, he  was  to  have  half  the  land.    To  explain  this,  the 
plaintiff  recalled  Hough,  who  stated  that  his  declarations 
had  reference  to  another  tract  of  land,  which  he  had 
entered,  and  which  the  plaintiff  had  assisted  him  in  sur- 
veying.   And  in  order  to  strengthen  this  witness's  testi- 
mony upon  this  point,  the  plaintiff  called  one  Edwin 
Ingram  to  prove  another  and  distinct  conversation  between 
Hough  and  the  witness  Ingram,  in  which  Hough  stated 
that  he  had  discovered  vacant  land ;  and  that  he  and  the 
plaintiff,  in  consideration  of  the  plaintiff's  services,  were 
to  divide  it  equally  between  them.    To  this  evidence  of 
the  declarations,  the  defendant  objected,  but  the  Court 
received  it,  upon  the  ground  that  the  plaintiff  bad  a  right 
to  give  the  declarations  of  Hough  as  to  what  he  had  stated 
at  a  different  time  on  the  same  subject,  before  the  bringing 
of  the  suit.    A  verdict  was  returned  for  the  plaintiC  and 
the  defendant  appealed. 

Mendenhall,  for  the  plaintiC 

No  counsel  appeared  for  the  defendant. 

Vol.  I.  58 
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JunB,183g.     Gaston^  Judge. — The  errors  assigyed  io  this  case,  are 
Imoram    both  founded  on  the  alleged  reception  of  improper  evidence. 
WATKrMi.  (^'^  Honor  here  stated  the  facts  upon  which  the  first  ob- 
jection was  founded,  and  proceeded.)  The  Court  oYermled 
the  objection,  and  we  are  of  opinion,  overruled  it  properly. 
Upon  the  death  of  a  witness  who  has  been  examined  in 
a  judicial  proceeding,  such  examination  is  admissible  bm 
secondary  evidence  in  a  subsequent  trial  between  the 
same  parties.    Here  it  is  required  that  the  secondary 
evidence  shall  be  full,  because  it  is  oiifered  as  a  substitute. 
Awitneit    '^^  testimony  of  the  deceased  witness  should  be  placed 
^11  not  be  before  the  new,  as  the  law  required  it  to  be  placed  before 
prove  whaT  ^^  former  triers.    Both  are  entitled  not  only  to  the  truth, 
adeoeased   but  to  the  whole  truth.    The  copy  must  be  ascertained  to 
■wore  to  on  he  faithful,  before  it  is  admitted  as  a  representative  of  the 
^f^^     original.      Besides,  to    receive  an    avowedly  imperfect 
he  can       account  of  what  had  been  formerly  testified  in  lieu  of  the 
2^^j||jJ^    former  testimony  itself,  would  be  to  encourage  the  party 
a/ithetee-  to  ofier  partial  instead  of  full  secondary  evidence.    He 
roch°ie.      ^^^  ^  interested  to  seek  out  such  witnesses  as  remem- 
oeawd  wit-  bered  only  those  portions  of  the  former  testimony,  as  made 
in  his  favour.    But  in  this  case,  it  was  the  purpose  of  the 
plaintifi*  to  bring  the  former  testimony  of  the  witness  to 
the  notice  of  the  jury,  not  as  evidence,  not  as  a  guide  to 
truth,  but  as  conflicting  with  the  testimony  given  by  him  od 
the  present  trial,  and  thereby  satisfy  them  that  the  witness 
was  not  a  man  of  veracity,  was  undeserving  of  credit,  and 
that  his  testimony  should  be  disregarded.    To  impeach  a 
witness's  credit,  one  clear  and  advised  contradiction  id 
this  respect  is  sufllicient,  since  it  is  the  rule  of  law,  as  of 
good  sense,  that  he  who  falsifies  himself  in  one  point,  is 
undeserving  of  belief  in  all  ;/a&ii5  in  unoftdtus  in  omnibus. 
No  more,  therefore,  of  the  witness's  former  declaration 
is  necessary  to  be  heard!  than  what  is  charged  to  be  repug* 
nant  to  his  present  statement.  In  all  other  respects,  where 
a  repugnance  is  not  shown,  the  presumption  is,  that  the 
respective  statements  were  consistent.     It  is  proper  to 
require  of  the  impeaching  witness,  that  he  should  know 
and  state  all  that  the  impeached  witness  said  in  relation  to 
the  matter  in  which  the  repugnancy  is  alleged ;  but  it  seems 
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to  usy  that  no  more  can  be  reasonably  demanded.    Even  Jin«,l836. 
on  an  indictment  for  perjury,  it  is  not  necessary  for  the    Ingram 
prosecution  to  prove  all  the  evidence  given  by  the  defen-  WAnim. 
dant  on  the  trial  wherein  he  testified ;  but  it  is  sufficient 
to  prove  all  the  evidence  given  by  the  defendant  in  rela-  ^  ^  '^^ 
tion  to  the  fact  on  which  the  perjury  is  assigned.    Rex  v.  fbr  perjury, 
V.  Raudey,  Ry.  &  Moody's  Rep.  299;  21  Eng.  Com.  Law  '^^^^tue- 
Rep.  444     It  might  be  questioned  in  the  case  before  us  the  proM. 
whether,  giving  entire  faith  to  the  impeaching  testimony,  ^{|^^ 
it  established  the  repugnancy  which  it  was  offered  to  the  evi. 
show;  but  it  was  not  so  manifestly  irrelevant  for  that  enl^SI 
,  purpose,  as  to  justify  its  rejection.    It  was,  therefore,  defendant 
properly  submitted  to  the  jury.  ^rein  he 

As  for  the  other  exception  which  is  relied  on  as  a  ^^^^^ 
ground  for  reversing  this  judgment,  although  we  have  no  dent  to 
diflkulty  in  saying,  that  a  rejection  of  the  testimony  ^^^^ 
excepted  to  would  not  have  been  error,  yet  we  are  ofdenoegiy. 
opinion,  that  its  admission  is  not  an  error  of  which  the  d^i^^imt 
defendant  has  a  right  to  complain.    The  whole  inquiry  as  m  relation 
to  the  declarations  of  the  witness  Hough,  whether  he  had  ^q  J^ich 
or  had  not  an  interest  in  the  matter  in  dispute,  seems  to  us  ^  ^^^ 
to  have  been  irregular.    It  was,  indeed,  competent  for  the 
defendant  to  show,  with  the  view  of  impairing  the  weight 
of  that  witnesses  testimony,  that  he  had  an  interest  in  the 
controversy ;  but  this  fact  ought  to  have  been  shown  by 
competent  evidence.  The  fact  of  interest  might  have  been 
established  by  the  witness's  own  oath— -or  by  the  testi- 
mony of  other  witne8ses—K)r  by  the  admission  of  the 
plaintiff;  but  it  could  be  rightfully  shown  only  in  the 
mode  in  which  other  controverted  facts  between  the  liti- 
gant parties  are  allowed  to  be  shown.    The  declarations  of 
a  third  person,  whether  a  witness,  or  not  a  witness,  made 
not  on  oath,  nor   in  the  presence  of  the  party  against 
whom  they  are  ofiered,  cannot  be  brought  forward  by 
either  plaintiff  or  defendant  as  evidence  of  the  truth  of 
the  matters  so  declared.    The  first  great  safeguard  which 
the  law  provides  for  the  ascertainment  of  truth,  consists  in 
requiring  all  evidence  of  facts  to  be  given  in  under  the 
sanction  of  an  oath.    We  find  no  exception,  when  the  fact 
to  be  shown  is  the  interest  of  a  witness  in  the  subject  of 
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JDiiK,ie36.  dispute.    Now  this  improper  inquiry  was  commenced  bjr 
Ikoram    the  defendaut,  and  the  irregularity  complained  of,  did  not 

Watcins.  ^x^cnd  to  nor  affect  any  other  inquiry.  If  the  testimony 
to  which  he  excepts  had  any  weight  with  the  jury,  it 
could  have  operated  only  to  remove  or  weaken  the  im- 
pression produced  by  the  testimony  which  the  defendaat 
had  given  of  the  witness's  declarations.  But  this  impres- 
sion itself  was  altogether  improper.  The  plaintiff  might 
have  required  of  the  Court  to  instruct  the  jury  to  disre- 
gard those  declarations  altogether — to  strike  them  out  of 
the  evidence.  No  injury  was  done  to  the  defendant  by 
the  reception  of  the  testimony  excepted  to ;  and  a  judg- 
ment will  not  be  reversed  for  inadvertencies  or  mistakes 
which  did  not  and  could  not  afiect  the  rights  of  him  who 
complains  of  them.  It  is  the  opinion  of  this  Court,  that 
the  judgment  of  the  Superior  Court  should  be  affirmed* 
Per  Curiak.  Judgment  affirmed. 


JOHN  GIBBONS  et  Uxor,  et  al.  «.  JAMES  DUNN. 

Where  a  teetator  bequeathed  a  female  da^  **  to  his  wiie,  during  her  natnn] 
lift,  or  widowhoodi**  and  in  a  aabeeqaent  dauae  of  his  will,  piovided  that 
the  aUve  ahoold  become  the  property  **  of  m j  daughter*  A.  and  B^  at  their 
mother's  death,  or  at  the  time  that  my  son  Thomas  arrives  at  sixteen  years 
of  age;  and  her  increase,  if  any,  before  that  time,  to  be  equally  divided 
amongst  the  rest  of  my  children.  If  the  widowhood  of  my  wife  shoold 
terminate  before  her  natural  lifo,  Nell  shall  remain  in  this  place  for  Uie 
support  of  my  children  who  may  live  here."  It  was  Ac  2d,  that  the  inereiae 
bom  after  the  arrival  of  Thomas  to  the  age  of  sixteen  years,  but  before  the 
death  of  the  widow,  would  belong,  after  the  death  of  the  widow,  to  A. 
'  and  R ;  particularly  as  that  construction  would  harnumise  with^the  rest  of 

the  will,  which  seemed  to  aim  at  an  equal  distribution  of  the  testatar*a 
property  among  alibis  children. 

Tms  was  an  action  of  DETDniB,  brought  by  the  plain- 
tiifs  for  a  negro  boy,  by  the  name  of  Richard,  tried  at 
Mecklenburg,  on  the  last  Circuit,  before  his  Honor  Judge 
Stranob. 

The  plaintiffs  claimed  under  the  will  of  Andrew  DunOr 
deceased,  the  material  parts  of  which  were  as  follows : — 
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**  I  bequeath  unto  my  son  Andrew,  the  tract  of  land  Jtms,  1836. 
whereon  he  now  lives,  containing  three  hundred  and  gibbdiu 
twenty  acres ;  also  one*third  part  of  all  the  pine  land  now  j^' 
belonging  to  me ;  also  to  my  said  son  one  horse  named 
fiuck,  and  one  cow  now  in  his  possession ;  two  ploughs 
and  gears,  and  his  plantation. — I  bequeath  unto  my 
beloved  wife  Marv,  a  sufficient  maintenance  out  of  the 
produce  of  this  plantation  whereon  I  now  live,  during  her 
widowhood  or  natural  life ;  also  a  negro  woman  named 
Nell,  and  her  child  Esther,  during  the  same  times ;  also  all 
the  household  furniture  now  in  my  possession,  except  one 
comer-bupboard  of  walnut ;  these  last  mentioned  articles 
to  her  use,  during  her  life,  then  to  return  to  my  children, 
in  such  manner  as  she  thinks  proper  to  dispose  of  them. 
To  my  sons  James  and  Thomas,  I  bequeath  this  tract 
of  land  whereon  I  now  live  of  333  acres,  to  be 
equally  divided  between  them,  share  and  share  alike; 
also  to  my^sons  James  and  Thomas,  to  each  one*third  of 
my  pine  lands. — ^I  bequeath  my  new  wagon,  with  all  her 
gears,  cloth,  &c.,  to  my  three  sons,  Andrew,  James,  and 
Thomas.  I  desire  that  two  of  my  best  horses  that  nray  be 
in  my  possession  at  my  decease,  shall  be  kept  on  this  plan- 
tation for  the  support  and  use  of  those  of  my  family  who 
live  on  the  plantation ;  also  two  ploughs  ;  and  all  the  neces- 
sary plantation  tools  in  my  possession,  to  remain  on  this 
place  for  the  same  use  as  before-mentioned.  I  bequeath  to 
my  daughter  Jane,  wife  of  John  Gibbons,  one  bay  .mare 
named  Diamond,  and  her  colt;  also  two  cows,  and  all  the 
household  furniture  now  in  her  possession. — I  bequeath  to 
my  daughter  Elizabeth,  wife  to  Thomas  Spratt,  a  bay 
mare  named  Fearnought,  two  cows,  and  one  of  them  yet  in 
my  possession  ;  also  the  household  furniture  she  got  from 
me. — ^I  bequeath  to  Martha  one  black  mare  named  Dandy, 
her  saddle,  a  featherbed  and  furniture,  and  two  cows. — I 
bequeath  to  my  daughter  Mary  a  two  year  old  bay  filly 
named  Fearnought,  a  saddle,  featherbed  and  furniture ;  also 
two  cows. — I  bequeath  the  negro  child  Esther,  before- 
mentioned,  with  her  increase,  if  any,  to  my  daughters 
Martha  and  Mary  equally,  share  and  share  alike,  at  their 
mother's  death.     I  desire  that  the  negro  woman  Nell» 
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JpNE,  1836.  before-mentioned,  shall  become  the  property  of  Jane  Gib- 
GiBBONs  bons  and  Betsey  Spratt,  before-mentioned^  at  their  tooihet^s 
Dunn,  death,  or  at  the  time  that  my  son  Thomas  arrives  to  six- 
teen years  of  age ;  and  her  increase,  if  any,  before  that 
time,  to  be  equally  divided  among  the  rest  of  my  children : 
and  be  it  understood,  that  it  is  my  will,  that  if  the  widow- 
hood of  my  wife  should  terminate  before  her  natural  life^ 
the  above-named  negro  shall  remain  on  the  place  for  the 
support  of  my  children  who  may  live  here.*' 

At  the  execution  of  the  will,  the  negro  woman  was 
about  twenty  years  of  age,  and  had  previously  borne  two 
children,  one  of  whom  had  died,  and  the  other  (Esther) 
was  then  three  or  four  years  old.  Thomas,  the  son  of  the 
testator,  was,  at  the  time  of  making  the  will,  about  aeveo 
years  old ;  and  arrived  at  the  age  of  sixteen  on  the  10th 
day  of  January,  1812.  The  boy  Richard  was  born  of 
of  Nell,  in  May,  1813 ;  and  Mrs.  Dunn,  the  widow  of  the 
testator,  died  in  the  year  1834,  before  the  bringing  of  this 
suit.  The  jury  returned  a  verdict  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  Court,  upon  the  above  case.  His 
Honor  expressing  himself  bound  by  the  construction  put 
upon  this  will,  by  the  Supreme  Court,  in  the  case  of  Gib^ 
bans  and  Wife  and  others  v.  Dunn  and  oiherSf  reported 
in  3  Murph.  Rep.  548,  set  aside  the  verdict  and  directed  a 
nonsuit ;  from  which  the  plaintiffs  appealed. 

D.  F.  CaJdwdU  for  the  plaintiffs. 

Badger,  contra. 

Danisl,  Judge. — The  case  referred  to  by  the  Judge 
who  tried  the  cause  in  the  Superior  Court  (67iUons  v. 
Dunn,  3  Murph.  Rep^  548,)  only  decided  the  right  under 
the  will,  of  the  widow  of  the  testator  in  the  slave  Nell.  It 
did  not  intimate  any  opinion  as  to  the  extent  of  the  respec- 
tive rights  of  the  children  of  the  testator  to  the  issue  or 
increase  of  Nell.  That  question  now  comes  before  us  for 
decision.  The  testator  had  given  Nell  to  his  wife  during 
her  life  or  widowhood.  The  particular  clause  in  the  will, 
out  of  which  the  dispute  arises,  is  as  follows :  '<  I  desire 
the  negro  woman  Nell  shall  become  the  property  of  Jane 
Gibbons  and  Betsey  Spratt,  (who  were  two  of  the  testa- 
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tor's  daughters)  at  their  mother's  dPMth^  or  at  the  time  my  June,  1836. 
son  Thomas  arrives  to  sixteen  years  old;  and  her  increase,    gibdon* 
if  any»  before  that  time,  to  be  equally  divided  among  the     ^- 
rest  of  my  children."    The  testator  left  five  other  children, 
three  sons  and  two  daughters,  in  whose  behalf  the  defen- 
dant resists  the  plaintiff's  recovery. 

The  slave  Richard^  the  son  of  Nell  (for  the  recovery  of 
whom  this  action  is  brought,)  was  born  after  the  testator's 
son  Thomas  Dunn,  had  arrived  to  the  age  of  sixteen 
years.  The  widow  of  the  testator  being  dead,  the  plain- 
tiffs contend,  that  the  boy  Richard,  in  law,  comes  to  them 
with  Nell,  the  mother :  They  say,  he  is  not  one  of  the 
increase  of  Nell  which  was  intended  by  the  will  to  go  to 
the  other  children  of  the  testator.  The  defendant  con- 
tends, that  all  the  increase  of  Nell  belonged  to  the  rest  of 
the  children,  which  should  be  born  at  any  time  before  the 
two  events  occurred,  viz.,  the  arrival  of  Thomas  at  the  age 
of  sixteen  years,  and  the  death  of  the  testator's  widow. 
There  are  two  periods  of  time  marked  in  the  ckuse  or 
sentence ;  firstt  the  death  of  the  mother ;  and  secondly,  the 
arrival  of  Thomas  to  the  age  of  sixteen  years.  That 
portion  of  the  increase  of  Nell,  which,  by  the  will,  was 
intended  to  go  to  the  rest  of  the  children,  is  to  be  limited, 
as  we  conceive,  to  the  time  that  Thomas  Dunn,  the  son  of 
the  testator,  arrived  at  the  age  of  sixteen  years.  The 
relative  "  that  time"  in  the  sentence,  refers  to  the  next 
antecedent,  according  to  grammatical  construction;  which 
antecedent  would  be  the  time  that  Thomas  arrived  at  six- 
teen years.  But  the  intention  of  the  testator,  if  clear  and 
consistent  with  the  rules  of  law,  is  to  govern,  without 
regard  to  the  grammatical  construction,  or  whether  it 
deserves  favour  or  not.  Thellusson  v.  Woodford^  4  Vea. 
311;  11  Yes.  113.  Did  the  testator  intend  that  more  of 
the  issue  or  increase  of  the  slave  Nell  should  go  to  the  The  state  of 
**  rest  of  the  children"  then  by  a  grammatical  construction  tor*8&miiy 
the  clause  or  sentence  would  authorise  ?    To  ascertain  the  **  thethne 

oimakincr 

ioiention»  the  state  of  the  testator^s  family  at  the  time  of  his  will 
making  the  will,  may  be  attended  to.     Oddl  v.  Crone^  1  ^^^ 
Ball  &  B.  449;  3  Dow.  68.     The  whole  will  may  be  in  settling 
examined,  and  the  state  of  the  property  looked  at,  if  it  ll^"^. 
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Gjuoiii 

e. 

Dunn. 

The  whole 
will  may  be 
ezunined, 
and the 
state  of  the 
property 
looked  at,  if 
it  appears 
on  the  face 
of  the  will: 
not  de  Aorf  , 
unlen  to 
explain  a 
latent  am- 
biguity. 


appears  on  the  face  of  the  will :  not  de  hitrs,  unless  to 
explain  a  latent  ambiguity.    Page  v.  LeapenweR,  18  Ves. 
466.  Kellet  v.  EeUet,  1  Ball  &  B.  533;  3'Dow.  P.  C.  348. 
Following  these  rule^  to  ascertain  the  intent,  although  it 
appears  that  the  two  daughters  (plaintiffs)  were  married, 
and  would  of  course  be  provided  for  by  their  husbands, 
yet  it  is  not  to  be  supposed  that  the  testator  intended  to 
give  to  those  two  the  slave  Nell  only,  without  any  of  her 
increase  which  might  be  born  before  both  events  men- 
tioned in  the  clause  had  happened.    The  time  when  one 
of  the  events  was  to  happen  (the  arrival  of  Thomas  to  six- 
teen years)  was  certain  and  fixed ;  but  the  other,  the  death 
of  the  mother,  was  uncertain,  and  might  be  prolonged  to 
such  a  period,  that  Nell  would  be  too  old  to  breed,  and 
might  be  an  expense  instead  of  a  benefit.    Nell  was 
twenty  years  old  at  the  making  of  the  will ;  she  then  had 
two  children,  one  alive  (Esther)  the  other  dead.    Thomas, 
the  son  of  the  testator,  was,  at  the  making  of  the  will,  only 
seven  years  old.    Nell,  probably,  would  have  five  children 
before  Thomas  attained  sixteen  years,  when  she  would  be 
twenty-nine  years  old,  which  would  give  one  slave  to  each 
of  the  "  rest  of  his  children."    It  seems  to  us,  that  the 
testator  intended  a  benefit  and  a  generous  bounty  to  ail  his 
children ;  for  each  of  whom  there  is  nothing  to  show  us, 
that  he  did  not  have  an  equal  parental  regard.     To  his 
three    sons,  by  his  will,  he  left  his   lands  (viz.) :   To 
Andrew  three  hundred  and  twenty  acres  and  one-third  of 
bis  pine  lands,  a  horse,  cow,  and  plantation  utensils.    To 
James  and  Thomas,  he  gave  the  tract  of  land  he  had 
lived  on  (three  hundred  and  twenty  acres,)  also  each  one- 
third  of  his  pine  lands.     His  new  wagon,  he  gave  to  his 
three  sons.    He  directed  his  plantation  to  be  kept  up,  and 
bis  younger  children  to  be  raised  on  it ;  and  after  the  death 
of  his  widow,  he  gave  the  slave  Esther  and  her  increase  to 
his  other  two  daughters  Martha  and  Mary.    He  also  gave 
to  each  of  them  a  horse  and  saddle,  two  cows,  a  feather 
bed  and  furniture.    All  the  property  which  he  had  at  atiy 
time  before  given  to  Jane  and  Elizabeth,  (the  plaintiflfs)  as 
he  states  in  his  will,  was  to  Jane,  a  mare  and  colt,  two 
cows  and  calves,  and  some  household  ful*nitare.    To  Eliz- 
abeth, he  had  given  a  mare,  two  cows,  and  some  household 
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fiA'niture.    To  what  property  he  had  given  his  five  other  Jpwe  1836. 
children,  by  other  clauses  in  his  will,  he,  by  the  clause  now    Onaoim 
in  question,  meant  to  give  them  an  additional  portion  in      Dgim. 
the  anticipated  increase,  to  a  given  period,  of  the  slave 
Nell.    If  we  confine  that  period  to  the  arrival  of  Thomas 
to  the  age  of  sixteen  years,  something  like  a  rational  dis- 
tribution of  his  property  among  all,  will  appear  to  have 
been  intended.  .  It  appears  to  us,  that  it  was  for  the  bene- 
fit of  the  younger  children  the  testator  directs  Nell  to 
remain  on  the  plantation  until  Thomas  should  be  sixteen, 
although  the  widow  might  die  or  marry  before  that  time* 
That  period  limits  the  interest  of  the  children  as  against 
the  general  remainder  given  to  the  plaintifis.    But  there 
was  also  the  benefit  intended  for  the  testator's  wife,  which 
was  a  provision  during  her   life  or  widowhood.    That 
induced  him  to  give  Nell  and  her  issue  to  the  wife  beyond 
Thomas's  coming  of  age,  and  is  the  sole  motive  for  keeping 
Nell  and  issue  from  the  plaintiffs ;  and,  therefore,  no  con- 
struction is  admissible,  but  such  an  one  as  may  be  neces- 
sary to  give  eflfect  to  that  intention.    That  cannot  reach 
the  disposition  of  the  issue,  after  the  determination  of  the 
widow's  estate ;  she  is  no  way  concerned  in  that  question. 
Nor  can  we  suppose  the  testator  intended  to  make  the 
interests  of  his  respective  children,  as  against  each  other* 
dependent  upon  the  length  of  their  mother's  life.  It  is  more 
rational,  that  he  should  give  to  the  plaintifis  all  the  issue, 
except  that  which  should  be  born  before  they  could  get 
Nell,  in  any  possible  event,  and  to  the  other  children,  all 
such  issue  thus  born  before  that  event.    From  every  legal 
and  fair  rule  of  examining  this  case,  it  seems  to  us,  that 
the  grammatical  construction  of  the  clause,  is  not  at  vari- 
ance with  the  real  intention  of  the  testator ;  and,  as  the 
slave  Richard  was  born  of  Nell,  after  the  testator's  son 
Thomas  arrived  to  the  age  of  sixteen  years,  he  went  to 
those,  who,  in  law,  were  entitled  to  the  mother ;  and,  as 
the  widow  of  the  testator  died  before  the  bringing  of  this 
action,  the  plaintiffi  are  entitled  to  recover.    The  judg- 
ment of  non-suit  must  be  reversed,  and  a  judgment  ren- 
dered for  the  plaintiffs,  pursuant  to  the  verdict. 

Fbb  Curiam.  Judgment  reversed* 

Vol.  1.  59 
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JoNn  ARTHUR  JONES  «.  LEWIS  8A88ER. 

A  penoiv  who  hu  title  to  a  ilaTe,  will  not  be  estopped,  hj  reucn  of  uif 
ooncealment  or  miarepreeentation  of  that  title,  fiom  KtUnf  it  op  againrt 
ooe  who  claims  as  a  Toltmteer. 

The  title  to  slaTee  cannot  be  transferred  withoot  consideratiaii,  by  nrtae  of 
an  estoppel,  arising  from  the  misrepresentations  of  the  owner,  as  thai 
would  be  in  oontraventian  of  the  act  of  1806,  {Rei^.  dk.  701,)  which  re- 
quires gifts  of  slaTes  tobe  in  writing ;  and  an  estoppel  cannot  be  setup  to 
defeat  the  statute. 

Where  a  son,  to  whom  the  fether  had  copfeyed  a  sbtTe  by  deed  of  gift,  bat 
retained  the  possession  by  permissiaQ  of  the  waOf  was  alleged  to  have  stood 
by,  whilehis  fether  was  making  another  voluntary  disposition  of  his  pn^ 
perty,  by  deed,  among  all  his  children,  and  to  have  fraodukntly  coaceakd 
or  misrepresented  his  title,  tl  was  held,  that  a  priTcte  eonversatioD,  which 
occurred  between  the  son  and  fether,  just  before  the  execution  of  the  latter 
deed,  in  which  the  fether  assured  the  son,  that,  by  beeomiog  a  party  to  it| 
his  right  under  the  deed  of  gift  would  not  be  prejudiced,  was  sdmiwsibleto 
show  that  the  son  himself  was  misled ;  and  that  it  was,  also,  to  prove  how 
the  fether  held  the  slave. 

Where  a  specific  consideratioQ  is  set  Ibrth  in  a  conveyance,  and  no  otlien 
are  referred  to  in  general  terms,  none  other  than  the  specific  one  can  be 
averred  and  proved.  But  if  one  consideration  is  specified,  and  otfaees  an 
referred  to  in  general  terms,  it  is  competent  to  show  them  firth  in  evi- 
denoe ;  and  where  the  deed  is  wholly  silent  as  to  the  consideration,  proof 
of  the  actual  consideration  is  admnsible. 

A  mere  trustee,  who  has  no  direct  interest  in  the  event  of  the  suit,  is  ncanpn 
lent  to  testify  in  that  suit 

TTie  doctrine  of  I^gal  andequitaUe  estoppels  partially  discussed  by  Gastoh, 
Judge. 

THia^was  an  action  of  DvninTB,  for  a  negro  slave  named 
Sheppard,  tried  at  Lenoir,  on  the  last  Circuit,  before  his 
Honor,  Judge  Saunders* 

The  plaintiff  claimed  under  a  deed  from  his  father, 
Arthur  Jones,  Senr.  dated  the  5th  day  of  April,  1827. 
This  deed  purported  to  have  been  made  for  the  considera- 
tion of  natural  love  and  affection,  and  also  for  the  better 
maintenance  and  preferment  of  the  plaintiff,  and  conveyed, 
besides  the  slave  Sheppard,  several  other  negroes,  and  land. 
It  YfBS  admitted  by  the  defendant,  that  the  deed  viras  per- 
fectly fair  and  bonafde,  and  conveyed  the  slave  in  ques- 
tion to  the  plaintiff.  But  the  defendant  contended  that  the 
title  of  the  plaintiff  viras  transferred  and  extinguished,  or  that 
he  was  estopped  to  assert  it,  by  certain  deeds,  virhich  were 
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executed  sabsequently  thereto,  to  wit,  on  the*  11th  and  15th  JinfK,l836. 
days  of  August,  1829,  and  by  the  conduct  of  the  plainttfT,  in     Jonu 
relation  to  the  execution  of  those  deeds.    The  first  of  these    samk. 
deeds  was  executed  by  the  father,  Arthur  Jones,  Senr.,hi8 
son,  Arthur  Jones,  the  plaintiff,  and  by  the  husbands  of  all 
his  other  children,  who  were  daughters.    It  purported  to 
be  a  dimsion  by  the  father,  of  his  **  estate^*  an^ong  his  five 
children;  and  the  several  allotments  were  expressed  to 
have  been  made  by  Sampson  Lan^,  Micajah  Cox,  William 
Raiford,  John  Kennedy  and  John  Wright,  into  equal 
shares.    Among  the  negroes  named  in  the  difierent  lots, 
were  some  of  those  included  in  the  deed  to  the  plaintiff, 
but  the  boy  Sheppard  was  not  mentioned  in  any  of  them. 
Certain  conditions  were  annexed  to  the  division,  which 
were  expressed  to  be  as  follows : — That  his  children  should 
pay  him  annually  what  the  commissioners  who  divided 
his  property,  should  think  sufficient  to  support  him ;  and 
the  property,  which  he  had  reserved  for  his  own  use  during 
his  life,  and  pay  a  note  that  he  owed  to  one  Saunders 
Smith ;  that  they  should  keep  up  all  his  fences ;  pay  the 
taxes  on  the  negroes  they  should  have  in  possession,  and 
equally  the  taxes  on  all  his  lands.    It  was  then  provided, 
that  the  foregoing  disposition  of  his  property  ahould  con- 
tinue in  full  force  from  year  to  year,  or  until  a  majority  of 
the  said  commissioners  should  find  it  advisable  **  to  alter  or 
do  away  said  agreement ;"  and  the  donor  continued,  ''  I 
further  wish  the  above-named,  committee  to  divide  my 
property,  both  real  and  personal f  if  I  should  not  live  to  see 
the  expiration  of  the  said  loan,  which  is  to  stand  in  full 
force  until  the  1st  of  January,  1831,  and  as  much  longer 
aa  said  committee,  or  a  majority,  think  it  advisable,  as 
above  stated ;  all  power  resting,  and  forever  to  rest,  in  a 
majority  of  said  committee.''    The  second  deed  purported 
to  be  an  indenture  between  Arthur  Jones,  Senr.  and  Samp- 
Bon  Lane,  William  Raiford,  Micajah  Cox,  John  Kennedy, 
and  John  Wright,  as  trustees  for  all  the  children  of  the 
said  Arthur,  and  was  executed  by  the  father  and  all  the 
trustees.    It  recited,  that  the  said  Arthur  Jones,  Senr., 
being  incapable,  from  his  age  and  infirmities,  of  attending 
to  his  estate  and  affairs  as  formerly,  had  agreed,  for  the 
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Jung,  1836.  advaDcement  of  his  children,  to  make  over  his  property  to 
JoNB  the  above-named  trustees,  so  that  they  should  pay  hb 
Samkk.  ^^^^^*  ^^^  aflford  hkn  a  maintenance ;  and  in  order  to  carry 
the  said  agreement  into  effect,  and  in  consideration  of  the 
natural  love  and  afiection  which  be  bore  his  children,  and 
in  further  consideration  of  the  "  provisoes,  covenants  and 
agreements,  hereinafter  mentioned,  by  the  said  trustees  of 
his  said  children,  to  be  observed  and  performed,"  he  gave, 
granted  and  assigned  unto  the  said  trustees,  **  all  the  pro- 
perty" which  he  then  possessed,  both  real  and  personal. 
The  trustees  then  covenanted  for  the  payment  of  the  4ebts 
and  maintenance  of  the  old  man,  during  his  life.  The  tide 
of  the  property  was  to  remain  in  the  trustees  durii^  the 
life  of  the  grantor,  and  they  were  authorised,  during  his 
life,  to  make  loans  of  equal  parts  of  his  estate  to  each  of  his 
children,  and  at  his  death  to  make  an  equal  division  of  all 
his  property,  both  real  and  personal,  to  his  children,  as 
before  mentioned.  To  the  whole  was  annexed  a  proviso, 
that  if  the  trustees  should  fail  to  pay  his  debts,  or  aflbrd 
him  a  proper  maintenance,  the  grantor  should  *'  take, 
repossess  and  enjoy  all  the  premises  thereby  granted,  as  in 
his  former  estate." 

The  defendant  then  proved  by  some  of  the  trustees,  who 
were  objected  to,  but  received  by  the  court,  that  after  the 
execution  of  the  deed  of  the  11th,  to  which  the  plaintiff 
was  a  party,  and  of  the  contents  of  which  he  was  apprised, 
it  was  agreed  between  Arthur  Jones,  Senr.  and  the  trus- 
tees, that  a  more  perfect  instrument  than  that  deed  should 
be  prepared  and  executed,  so  as  to  vest  the  title  to  all  the 
estate  of  Arthur  the  elder  in  the  trustees,  and  that  they 
were  all  to  meet  on  the  15th  of  the  same  month,  to  have  it 
executed,  and  to  finish  the  division  of  the  property  which 
remained  undivided  on  the  11th.    It  was  further  proved 
that  the  plaintiff  had  notice  of  this  agreement ;  that  he  met 
the  other  parties  on  the  day  appointed,  and  was  present 
when  the  instrument  of  that  date  was  executed ;  and,  upon 
hearing  it  read,  approved  of  it.  The  defendant  also  proved 
by  the  trustees,  that  the  slave  Sheppard  always  remained 
in  the  possession  of  old  Arthur  Jones,  (who  claimed  him  as 
his  own,)  during  his  life ;  and  that,  when  the  slaves  were 


OF  NORTH  CAROLINA.  455 

about  to  be  divided,  and  conveyed  to  the  trustees,  the  Jwi^W36. 
plaintiff  assisted  in  naming  them,  and,  among  others,  men-  Jqv» 
tioned  Sheppard ;  and  that  this^was  in  the  presence  of  his 
father  and  the  trustees:  That  Arthur  Jones,  theetder, 
previous  to  the  execution  of  the  deed  of  the  11th  of  August, 
and  in  the  presence  of  the  plaintiff,  directed  all  his  estate, 
real  and  personal,  including  Sheppard,  to  be  conveyed  to 
trustees*;  and  that  it  was  to  be  settled  in  them  for  the  use 
and  benefit  of  his  children  during  his  life ;  and,  at  his  death, 
to  be  equally  and  absolutely  divided  among  all  his  said 
children,  reserving  to  himself  the  use  of  Sheppard  and  four 
others,  to  wait  upon  him,  and,  at  his  death,  to  be  divided 
with  the  rest  of  his  estate,  as  above  mentioned ;  and  that 
he  was  to  be* maintained  and  supported,  and  to  have  his 
debts  paid.  It  was  proved,  further,  that  Arthur  Jones,  the 
elder,  died  in  April,  1830 ;  and  that  the  trustees,  under 
the  said  deeds,  hired  out  the  slaves,  including  Sheppard, 
until  the  1st  of  January,  1831,  when  they  divided  all  the 
property  of  the  old  man  among  all  his  children;  and  that 
Sheppard,  in  the  division,  was  allotted  and  delivered  to 
the  defendant,  who  was  one  of  the  cestui  que  trusts,  under 
the  deeds  of  the  Uth  and  15th  of  August;  and  that  the 
plaintiff  afterwards,  but  before  the  commencement  of  this 
suit,  demanded  the  said  slave  of  the  defendant,  who  refused 
to  deliver  him  up. 

The  plaintiff  offered  to  prove,  that,  besides  the  conside- 
ration set  forth  in  the  deed  of  gift  of  the  5th  of  April, 
1827,  there  was  a  valuable  consideration ;  but  the  testi- 
mony was  objected  to  by  the  defendant,  and  rejected  by 
the  court.  The  plaintiff,  then,  in  explanation  of  his  con- 
duct, as  shown  on  the  other  side,  proved,  that  when  the 
deed  of  the  5th  of  April  was  executed  by  his  father,  there 
was  a  parol  agreement  that  the  donor  should  retain  the  use 
of  the  property  conveyed,  during  his  life ;  and  that  the 
subscribing  witnesses  to  the  deed  of  gifl  were  requei^ed  by 
the  donor  to  keep  it  a  secret.  It  was  also  proved  by  the 
plaintiff,  that  he  had  lived  with  his  father  until  within  two 
or  three  years  of  his  death,  as  a  manager  or  overseer  of 
his  slaves  and  other  property.  The  plaintiff  then  offered 
to  prove,  that  on  the  day  when  the  deed  of  the  11th  of 
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JuHB.  1636.  Aagust  was  executed,  but  before  its  execution,  a  conversa- 
joNRs  tion  occurred  between  him  and  his  father,  not  in  the  pre* 
*'„  sence  or  hearing  of  tlie  trustees  or  the  other  children,  bat 
apart,  to  themselves,  wherein  his  father  assured  him,  that, 
by  becoming  a  party  to  the  said  deed  of  the  llth,  his  right 
under  the  deed  of  April,  18!;J7,  would  not  be  prejudiced. 
This  testimony  was  objected  to,  and  rejected.  His  Honor 
charged  the  jury,  that  as  the  deed  of  the  5ih  of  April,  1827, 
was  admitted  to  be  valid,  and  operated  toconvey  the  slave 
in  question  lo  the  plaintiff,  they  would  direct  their  atten- 
tion to  the  subsequent  deeds  of  the  1  ith  and  15th  of  August, 
1829;  that  if  those  deeds  were  fairly  obtained  and  freely 
executed,  and  the  conduct  of  the  plaintiff  was  such  as  the 
testimony  seemed  to  represent,  and  thereby  the  parties  to 
these  instruments  add  arrangements  were  deceived  and 
imposed  upon,  the  jury  should  find  for  the  defendant;  a 
verdict  being  returned  accordingly,  a  new  trial  having 
been  moved  for  and  refused,  and  a  judgment  rendered  for 
the  defendant,  the  plaintiff  appealed. 

Mordecai  and  J.  H.  Bryan  for  the  plaintiff: — It  is 
admitted  that  the  deed  to  the  plaintiff  was  bona  fide,  and 
conveyed  the  title  to  the  property  therein  mentioned  to 
him.  It  remains  then  to  be  considered,  whether,  by  any 
act  of  his,  or  by  any  conduct  connected' with,,  and  accom- 
panying the  acts  of  others,  he  has  done  any  thing  to  divest 
that  title.  It  is  insisted  that  neither  the  deed  of  the  Iltb 
6f  August,  of  itself,  or  taken  in  connection  with  that  of  the 
15th  of  the  same  month,  has  had  that  efiect.  As  to  the 
deed  of  the  llth,  it  appears  on  its  face,  and  purports  to  be 
a  mere  proposition  to  divide  the  property  of  Arthur  Jones, 
Senr.  among  his  children,  and  that,  only  from  year  to  year, 
during  the  life  of  the  old  man.  To  constitute  a  good  and 
valid  deed,  there  must  be  some  consideration,  either  good 
or  valaable,  passing  from  the  grantor  to  the  grantee ;  and 
though  the  plaintiff  be  a  party  to  this  deed,  there  is  no 
consideration  of  any  kind  expressed,  nor  has  any  been 
proved,  as  moving  or  inducing  him  to  make  the  convey- 
ance. As  to  the  deed  of  the  15th,  the  plaintiff  is  no  party 
to  it,  and,  taken  by  itself,  it  cannot  afiect  his  interest ;  and 


OP  NORTH  CAROLINA.  457 

if  he  were  a  farty,  the  same  objection  applies  to  it,  as  to  Jui«»  1836. 
that  of  the  11th,  there  being  no  sufficient  consideration;     Jones 
and  the  two  deeds  do  not  purport  or  profess  to  be  parts  of   gj[^; 
one  and  the  same  conveyance.    That  a  pecuniary  consi- 
deration is  necessary  to  a  deed  of  bargain  and  sale,  see  4 
Cruise's  Dig.  178. 

It  is  said,  that  if  these  deeds  do  not  operate  to  convey 
the  title,  yet  the  plaintiff,  by  being  a  party  to  that  of  the 
Uth,  is  estopped  to  deny  the  right  of  Arthur  Jones,  Senr. 
It  is  not  a  technical  legal  estoppel.  Estoppels  are  not 
favoured  in  law ;  at  least,  such  as  arise  from  the  acts  of  *he 
parties,  l>ecause  they  eiciode  the  truth,  and  are  only 
admitted  for  the  purpose  of  repose.  Therefore,  wherever 
a  deed  passes  an  interest,  however  small,  it  cannot  operate 
as  an  estoppel.  4  Com.  Dig.  Estoppel,  E.  (8).  Co.  Litt. 
451,  a.  Mobley  v.  Runnelt^  3  Dev.  Rep.  306.  Here  an 
interest  does  pass  by  the  deed,  (provided  it  can  operate  at 
all,)  but  it  is  a  certain  and  limited  one  to  the  1st  January, 
1831 ;  and  when  it  is  remembered  that  at  the  time  of  the 
execution  of  the  deed,  under  which  the  plaintiff  claims, 
there  was  a  parol  agreement  and  4inderstanding,  that 
Arthur  Jones,  Senr*  should  retain  possession  of  the  pro- 
perty during  his  life,  there  is  nothing  in  this  deed  inconsis- 
tent with  the  plaiutiif^s  interest,  there  being  no  words  of 
limitation  in  it.  If  a  man  take  a  lease  for  years  of  his  own 
land,  by  deed  indented,  the  estoppel  doth  not  contiiMie  after 
the  term  ended ;  for,  by  the  making  of  the  lease,  the  estop- 
pel doth  grow,  and,  consequently,  by  the  end  of'  ^e  lease, 
the  estoppel  determines.  Co.  Litt.  47,  b. 

But  it  is  alleged,  that  if  no  k^l  estoppel  be  created  by 
that  deed,  yet  the  plaintiff,  by  being  present,  and  assenting 
to  the  execution  of  the  deed  of  the  15lh,  or  not  then  making 
known  his  title,  is  prevented  from  afterwards  setting  it  up; 
in  other  words,  that  his  conduct  operates  as  a  kind  of 
equitable  estoppel.  It  will  be  remembered  that  we  are 
now  in  a  court  of  law,  and  trying;  how  far  these  deeds  and 
this  conduct  will  operate,  to  transfer  the  legal  tirte  of  the 
plaintiff.  The  subject  of  dispute  is  a  slave,  and  our  laws 
recognize  only  three  modes  by  which  this  species  of  pro- 
perty can  be  conveyed  fitter  viw».    1st.  By  adeedofgiftr 
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JpwK^'ieas.  attested  by  a  witness,  and  regularly  proved,  dec.  2nd.  By 
JoNn  a  bill  of  sale.  3d.  By  an  actual  sale,  and  delivery  of  pos- 
Samcr.  session.  If  this  doctrine  be  established,  it  v^ill  operate  as 
a  virtual  repeal  of  our  acts  of  assembly.  Indeed,  it  appears 
to  be  confined  to  courts  of  equity,  and  is  not  properly  an 
estoppel,  either  at  law  or  in  equity,  but  being  regarded  as 
a  fraud  practised  upon  a  party,  it  afibrds  a  ground  of 
application  to  a  court  of  equity,  to  compel  the  party  guilty 
of  the  fraud,  to  convey  liis  interest,  which  he  kept  con* 
cealed  when  he  ought  to  have  disclosed  it.  Roberts  on 
Frauds,  528.  Raw  v.  Polls,  Prec.  in  Chan.  35.  S.  C.  2 
Vern.  239.  Hunsden  v.  Cheyney,  2  Vern.  150.  Meade  v. 
Webb,  1  Bro.  P.  C.  308.  Hanning  v.  Ferrers,  Eq.  Ca* 
Abr.  357.  Hobbs  v.  Norton,  I  Vern.  136.  Barret  v. 
Wells,  Prec.  in  Chan.  131,  are  all  cases  of  relief  sought  for 
and  obtained  in  equity  upon  this  ground.  And  do  case 
can  be  found,  where  the  silence  of  the  party  at  the  timeof 
the  execution  of  an  instrument,  conveying  property  to 
which  he  had  title,  has  been  held  to  convey  title  ot  law  to 
property,  which  the  law  required  to  pass  by  deed.  Mw' 
shot  V.  Brevard,  4  Dev.  Rep.  73.  The  only  case  in  which 
this  principle  has  been  applied  at  laWf  was  the  sale  of  a 
horse,  which  did  not  require  to  be  conveyed  by  deed.  Bird 
V.  Benton,  2  Dev.  Rep.  179. 

It  is  insisted  that  this  doctrine  is  founded  upon  the  sup- 
position that  the  party,  by  his  silence,  practises  a  fraud 
upon  a  purchaser^  by  permitting  him  to  part  with  his 
money  or  property,  for  property  to  which  the  vendor  had 
no  title,  and  of  which  defect  of  title,  he  was  at  the  time 
*  aware.  1  Fonb.  Eq.  163.  But  it  does  not  and  cannot  apply 
as  between  volunteers^  for  there  no  fraud  can  be  practised. 
Raw  V.  Pofto,  2  Vern.  239.  1  Fonb.  Eq.  168.  Upon  the 
same  principle,  it  has  been  held,  that  a  mere  naked  lie  or 
affirmation,  made  with  indent  to  deceive,  is  not  sufficient 
to  sustain  an  action ;  but  it  must  be  shown  that  the  party 
to  whom  it  is  made,  has  sustained  damage  by  it.  Pasleyy. 
Freeman,  3  Term  Rep.  51. 

This  leads  to  the  inquiry,  in  what  position  do  those 
claiming  under  the  deeds  of  the  11th  and  15th  of  Augu8t» 
stand  as  to  the  plaintiff?    And  it  is  insisted  that  they  are 
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•  4 

all  volanteen.    As  to  that  of  the  11th,  there  is  as  before  ^^^  ^^^ 

-mvi— ^i^— ^BaiB« 

observed)  no  consideration,  either  pecuniary,  or  of  any  Jones 
other  kind,  expressed  or  pretended — it  is  a  mere  loan  or  q^^*. 
donation.  As  to  that  of  the  15th,  there  is  no  consideration 
sec  forth,  moving  from  the  trustees — no  money  paid,  or  fo 
be  paid  by  them.  The  only  pretence  is,  tl>at  they  baifte 
undertaken  to  pay  Arthur  Jones,  Senr.'s debts;  but  this  is 
to  be  done  out  of  the  property ;  and,  if  not  paid,  the  only 
penalty  is,  that  they  shall  forfeit  their  title  to  the  property. 
They  do  not  profess  to  be  benefitted  by  the  deed,  nor  do 
they  intend  to  be  charged.  Nothing  less  than  a  valuable 
consideration  will  avail  under  the  stat.  27th  Eliz.  to  over- 
throw a  precedent  voluntary  deed.  Twiners  cose,  3  Rep. 
81.  And  there  is  no  case  to  show  that  even  a  bona  fde 
conveyaQce  to  a  trustee,  for  payment  of  debts,  will  have 
this  eflkct.  Roberts  on  Frauds,  369.  The  purchaaeTf  to 
take  advantage  of  this  statute  against  a  precedent  voluntary 
conveyance,  roust  be  a  bona  fide  purchaser,  not  in  legal, 
but  in  vtdgar  and  common  intendment.  Roberts,  370.  3 
Rep.  83,  b.  2  And.  233.  Medham  and  Beaumonfs  case. 
Newland  on  Contracts,  405.  4  Cruise's  Dig.  382.  Mar- 
riage is  a  sufficient  consideration  to  establish  a  second  con- 
veyance, and  to  render  a  prior  one  fraudulent  and  void,  as 
against  such  second  conveyance.  But  a  conveyance  to  a 
asan's  children,  or  to  his  wife  after  marriage,  by  way  of 
jointure,  will  not  enable  them  to  avoid  a  preceding  convey- 
ance^ Douglas  V,  Wood,  1  Ch.  Ca.  99.  4  Cruisers  Dig. 
383.  The  same  construction  is  placed  upon  our  act  of 
1784f  (Reo.  cA.  225,  sec.  7,)  as  on  the  27  Eliz.  MCree  v. 
Hbas^cm,  3  Murph.  429«  If  they  are  both  voluntary,  the 
first  deed  conveys  the  property.^  Where  there  are  two 
voluntary  conveyances  eiecuted,  chancery  will  not  relieve 
the  latter  against  the  former,  and  he  who  has  the  legal 
estate  shall  hold  it  Qoodwin  v.  Ooodunn,  1  Chan.  Rep. 
173.  4  Cruise's  Dig.  400. 

As  to  the  admissibility  of  the  trustees  sm  witnesses  ;^ 
wherever  a  fact  is  to  be  proved  by  a  witness,  and  such 
fact  be  favourable  to  the  party  calling  him,  and  the  wit- 
n(es9  will  derive  a  certain  advantage  from  establishing  the 
fact  in  the  way  proposed,  he  cannot  be  heard,  whether  the 
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Jpiqt,l836.  benefit  be  great  or  small.  Marquand  ▼.  WM^  16  Johm. 
'  joNu  Rep.  89.  A  witnen  on  the  voire  dire  stated,  that  the  lea- 
^  sor  of  the  phitntiff  had  formerly  assigned  to  him  the  premi- 
ses in  question,  for  a  temporary  purpose,  that  he  had  given 
up  the  deed  to  the  lessor  of  the  plaintiff,  sod  had  nei^er  had 
possession  of  the  premises;  held  that  the  witness  was 
incompetent,  on  the  ground  of  interest.  Den  ex  dem.  Sealer 
V.  Braggt  21  Eng.  Com.  Law  Reps.  388. 

The  evidence  of  the  conversation  between  the  plaintiff 
and  his  father  was  improperly  rejected,  it  not  being  a  mere 
naked  declaration,  but  part  of  the  res  gesUSf  the  induce- 
ment operating  upon  him  tu  sign  the  deed. 

The  plaintiff  should  have  been  permitted  to  show  that 
the  deed  of  gift  to  him  was  founded  upon  a  valuable  conei- 
deration,  although  nothing  but  a  good  consideration  was 
expressed  therein.  If  the  trustees  were  purchasers  fer 
value,  then  against  them  it  was  necessary  for  the  plaintiff 
to  show,  that  bis  deed  was  not  merely  voluntary,  and 
therefore  fraudulent  in  law  against  such  a  purchaser. 
Claifwdl  V.  M'Gimpseyf  4  Dev.  Rep.  89.  To  rebut  this 
imputed  fraud,  he  should  have  been  permitted  to  show  that 
his  deed  was  fortified  by  a  valuable  consideration.  Sagdea 
on  Vendors,  473^ 

Badger  and  W.  C.  Stanly  for  the  defendant : — ^We  shall 
contend,  Ist,  that  the  deed  of  the  11th  of  August,  taken  in 
connection  with  the  subsequent  conduct  of  the  plaintifi^ 
operated  to  pass  the  title  as  his  deed.  It  is  said  by  the 
plaintiff's  counsel,  that  this  deed  is  without  any  conside- 
ration ;  but  this  is  not  absolutely  necessary.  In  deeds  for 
land,  a  formal  consideration  is  necessary,  on  account  of  the 
statute  of  uses ;  but  in  gifts  of  personal  estate,  a  considera- 
tion is  not  necessary.  A  written  instrument  may  be  neces- 
sary, because  required  by  statute.  Supposing  that  she 
deed  is  without  consideration,  the  phintiff  is  a  party  to  it, 
and  he  assents  to  the  dispositions  therem  made.  The 
declaration  of  his  interest  only  is  neeessaryr  and  here  is  a 
plain  one.  But  this  deed  is  founded  upon  a  full  and  valu- 
able consideration.  The  true  question  is,  whether  there  is 
not  a  consideration  affecting  the  plaintiff,  and  not  whetbeF 
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there  is  one  between  the  children  on  one  side,  and  the  Jiwk,  l83f. 
father  on  the  other.    Each  child  covenants  to  pay  Arthur     Jonb 
Jones,  Senr.  &c. ;  there  must  therefore  be  a  consideration    ^J^^ 
among  the  children  as  to  each  other.    There  was  also  a 
valuable  consideration  moving 'to  the  old  man.    The  title 
passed,  in  whomsoever  it  might  be,  notwithstanding  the 
words  of  donation  seem  to  flow  from  one  only  of  them.  No 
form  of  words  was  necessary.    The  rales  afiecting  real 
estate  do  not  apply  to  this  case. 

2d.  But  the  deed  of  the  15th  of  August  settles  the  ques- 
tion between  the  defendant  and  plaintiff.  That  is  founded 
upon  a  good  and  valuable  consideration.  A  pecuniary  con- 
sideration is  not  necessary — any  otiier  valuable  considera- 
'  tion  will  answer.  Here  there  was  an  adequate  valuable 
consideration  flowing  from  the  trustees.  The  plaintifi'^s 
counsel  contend,  that  as  the  debts  were  to  be  paid  out 
of  the  property,  there  could  be  no  consideration ;  but  the 
covenants  on  the  part  of  the  trustees  were  personal  cove- 
nants, and  bound  them  to  pay  the  debts,  whether  the  pro- 
perty was  sufficient  or  not.  They  were  bound  at  all  events. 
The  construction  that  the  trustees,  by  not  paying  the 
debts,  would  only  forfeit  their  estate  under  the  deed,  will 
not  hold.  A  condition  is  always  for  the  benefit  of  the 
grantor,  and  not  of  the  grantee ;  and  Arthur  Jones,  Senr. 
could,  upon  their  refusal  to  pay,  have  recovered  of  them. 
A  question  arises,  can  the  trustees  be  purchasers,  to  set 
aside  a  previous  voluntary  deed  ?  Nunn  v.  Wibmore,  8 
Term  Rep.  521.  If  they  sustain  the  character  of  real  and 
bona  fide  purchasers,  they  may  set  aside  the  previous 
donation.  MCree  v.  Houston^  3  Murph.  429. 

3d.  It  is  further  contended,  that  the  plaintifi*  is  estopped 
to  set  up  his  title.  The  plaintifiT^s  counsel  contend  that 
estoppels  are  odious.  They  are  not  odious,  except  in  parti- 
cular cases  of  technical  estoppels.  Wherever  one  man 
stands  by,  and  permits  others  to  deal,  upon  the  supposition 
of  a  particular  state  of  facts,  he  shall  not  set  up  his  interest 
to  disturb  any  arrangement;  founded  upon  such  a  supposi- 
tion of  facts.  Such  estoppels  are  not  odious,  but  highly 
favoured.  They  are  intended  to  favour  truth  and  justice, 
and  to  operate  against  bad  men  and  fraudulent  conduct. 
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Jpte,l836»  Personal  property  may  be  disposed  of  here,  withoat  a  deed. 
JoMu  If  one  agrees,  in  consideration  that  another  will  pay  his 
debts,  he  shall  have  a  particular  slave,  and  delivers  such 
slave,  the  sale  is  good.  Such  is  the  case.here.  The  trustees 
stipulate  for  the  payment  of  old  Arthur  Jones's  debts ;  the 
plaintiff  stands  by,  and  permits  the  old  man  to  sell  the 
slave ;  he  must  be  bound,  and  there  virill  be  a  valid  trans- 
fer of  the  slave.  But  if  the  plaintiff  is  not  estopped  as  to 
the  trustees,  he  must  be  in  respect  to  the  other  children, 
who  are  parties  in  the  division.  One  child  cannot  assert 
his  title  to  property,  disposed  of  by  a  parent  among  his 
children,  to  virhich  they  have  all  assented,  because  he  could 
not  do  so,  without  its  being  a  fraud  upon  the  rest.  Incases 
of  this  kind,  resort  must  be  had  to  equity,  where  real 
estate  is  concerned,  because  that  cannot  pass  without  a 
deed ;  but  this  rule  cannot  apply  to  personal  |>roperty,  to 
the  transfer  of  which  no  deed  is  necessarv.  All  the  cases 
on  this  subject  referred  to  by  the  plaintiff's  counsel,  were 
xsases  concerning  real  estate. 

As  to  the  admissibility  of  the  trustees  as  witnesses ;  the 
being  a  trustee  does  not  exclude  a  man  from  being  a  wit- 
neas.    He  must  be  interested  in  the  cause. 

The  private  conversation  between  the  plaintiff  and  bis 
father,  not  in  the  presence  of  the  trustees  or  the  other  chil- 
dren, was  certainly  inadmissible. 

Gastor,  Judge,  after  briefly  stating  the  case,  proceeded : 
— Our  duty  is  to  ascertain  and  pronounce,  whether  the 
instruction  complained  of  be  in  law  erroneous.  If  it  be, 
^  the  judgment  must  be  reversed.  In  discharging  this  duty, 
we  must  not  permit  our  understandings  to  be  in  the  least 
swayed  by  the  equity  or  hardship  of  the  case.  Whatever 
these  may  be,  must  be  left  to  the  decision  of  the  tribunal  to 
which  the  country  has  given  jurisdiction  of  such  matters. 
The  security  of  all  requires,  that  in  a  court  of  law  what- 
ever the  law  prescribes,  should  be  sacredly  observed. 

To  uphold  the  constructbn  complained  of,  it  must  be 
shown  that  by  force  of  one  or  the  other  or  both  of  these 
deeds,  or  by  the  legal  effect  of  the  conduct  of  the  plaimiC 
or  by  ihe  combined  operation  of  these  instruments  and 
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« 

this  eonduet,  the  plaintiff  has  lost  hit  property  in  the  glave  Jowg;  1036.    ^ 
sued  for»  which  eannot  be,  unless  he  has  thereby  trans-     Jovn 
ferred  it  tosdeid  other.    The  constructbo  therefore  neces^    Sauer. 
sariiy  holds,  that  the  plaintiff  has  transferred  his  slave. 
We  feel  ourselves  obliged  to  deelare,  that  in  this  respect  it 
it  erroneous. 

The  negro  in  dispute  is  not  conveyed  nor  attempted  to  General 
be  conveyed  in  either  of  tiie  deeds  by  name.    If  compre-  ^  ^  ^ 
headed  within  them,  it  must  be  because  he  is  included  "my es- 
within  the  general  words  used  by  Arthur  Jones  the  elder,  «niy  ^ 
•  my  estate,''  or  "  niy  property,"  or,  •<  all  the  property  I  2*^^^  ^ 
possess.'^    We  bold  it  clear,  that  these  general  words  do  proiKsrtyl 
Bot  pass  or  porport  to  pass  anything  which  was  not  held  S^**^^*' 
by  Che  grantor  as  his  own  property.    We  cannot  under-  or  profeu 
stand  them  as  applying  to  the  property  of  others,  in  the  ^\!^^^' 
occupancy  of  the  grantor.    It  is  indispensabte,  therefore,  whiciiwas 
beibre  any  operation  upon  this  slave  can  be  ascribed  to^^egnntor 
these  instruments,  that  it  shall  appear  that  the  slave  was  "^>"  <^^° 
then  held  by  the  grantor  as  his  property^  and  was  not  held  aithoo^' 
as  the  property,  and  by  permission  of  the  plaintiff.    The  ^  ™'f^^ 
law  always  presumes  that  every  possession  is  consistent  possemon. 
with  right.    If  the  negro  was  then  the  property  of  the  The  Court 
plaintiff,  retained  by  his  father  under  agreement  with  the  sume  as  a 
plaintiff,  it  Was  held  as  the  property  of  the  plaintiff.    If  ^^  ^* 
there  was  evidence  tending  to  establish  the  fact,  that  thetitieto 
although  the  slave  was  then  in  truth,  and  to  the  knowledge  ^^^^ 
of  the  father,  the  property  of  the  plaintiff,  he  was  never-  and  the 
tfaeless  held  adversely  to  the  plaintiff,  and  as  his  own  pro-  Ciuo^er 
perty,  (on  which  point  we  forbear  to  venture  nn  opinion,)  « J»eW  ad. 
still  the  Coiart  could  not  assume  such  to  he  the  fact,  and  and  upon 
upon  the  faith  of  that  fact  declare  the  slave  included  *t*/^^^°'' 

^  that  net 

within  this  general  description.  declare  the 

It  is  atrenuously  urged,  however,  that  the  plaintiff  was  C^'^^^^d^d 
concluded,  and  estopped  by  his  deceitful  concealment  and  inageneral 
misrepresentation  of  the  ownership  of  the  property  eon-  ^'S^S* 
▼eyed  by  his  deed,  from  setting  up  any  claim  under  that  person  in 
deed,  to  the  injury  of  those  whom  he  thus  deceived  and  Sf?^,ny 
imposed  upon.    It  is  conceded,  that  this  exclusion  or  bar  property.'* 
is  not  fltrictly  a  legal  estoppel,  for  usually  no  man  is 
estopped  by  any  oral  admission,  or  even  any  written 
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Jpifie.  1S36.  admission  not  of  record  or  under  seal.    Bui  it  is  insisted, 
JoNKi      that  upon  the  principles  of  good  faith,  a  man  ought  not  to 
Samee.     ^  allowed  to  repudiate  his  own  representations  made  to 
influence  the  conduct  of  others,  whereby  he  has  derived 
any  advantage,  or  ihey  have  been  induced  either  to  part 
with  their  property,  or  to  forego  a  benefit,  or  incur  an 
onerous  responsibility.    And  it  is  contended,  that  upon 
*     this  principle  has  been  established  a  s|)ecie8  of  equitable 
estoppel,  which  renders  such  representations,  when  thus 
acted  upon,  conclusive  evidence  of  the  truth  of  the  facts 
80  represented.     Distrusting  my  ability  to  free  this  doc- 
trine of  quasi  estoppels  from  the  perplexities  which  in- 
voke it,  I  dhall  not  undertake  to  define  its  extent.     I  shall 
content  myself  with  saying,  that  so  far  as  equitable  estop- 
pels have  been  definitively  recognised  as  rules  of  law,  this 
Court  will  unhesitatingly  and  cheerfully  so  respect  them. 
But  it  cannot  but  apprehend,  that  they  have  sometimes 
been  incautiously  admitted  in  Courts  of  law,  from  a  solici- 
tude to  advance  the  justice  of  a  particukr  case,  although 
from  the  nature  of  their  jurisdiction,  and  the  infleiibie 
forms  of  proceeding,  these  Courts  were  not  competent  to 
the  exact  administration  of  equity.  Thus  it  has  happened, 
that  legal  certainty  has  been  prejudiced,  without  the  com- 
pensating advantage  of  effecting  complete  justice.     All 
estoppels — whether  estoppels  at  common  law,  or  these 
equitable  estoppels — ^refdunded  upon  the  great  principles 
of  morality  and  public  policy.    Their  purpose  is  to  pre- 
vent that  which  deals  in  duplicity  and  inconsistency,  and 
to  establish  some  evidence  as  so  conclusive  a  test  of  truth, 
that  it  shall  not  be  gainsaid.   But  as  the  effect  of  an  estop- 
pel may  be  to  shut  out  the  real  truth,  by  its  artificial 
representative^  estoppels,  whether  legal  or  equitable,  are 
not  to  be  extended  by  construction.    In  legal  phrase,  they 
are  noi  favoured.  No  man  is  to  be  precluded  from  showing 
the  truth  of  his  claim  or  defence,  unless  it  be  forbidden  by  a 
positive  rule  of  law.    Ahd  especially  should  that  rule  be 
unequivocal,  which  sets  up  unsolemn  acts  or  declarations, 
supposed  to  be  ascertained  through  uncertain,  defectire, 
erring,  or  fallacious  testimony,  as  an  absolute  bar  to  all 
further  investigation.    It  is,  in  genera^  more  safe,  instead 
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of  annexing  an  arbitrary  effect  to  such  acts  and  declare-  Jp"^  ^836. 
tions,  to  leave  them  to  the  jury  as  evidence  of  whatever     Jonks 
inferences  of  fact  can  thence  be  fairly  deduced.    Fraud,    f^Jlw^ 
indeed,  will  not  thosbe  always  defeated;  but  he  who  is 
thereby  injured,  can  obtain  remuneration  •  in  damages  for 
the  wrong  sustained,  from  a  Court  of  law ;  and  he  who  is 
threatened  with  injury  will  find   protection  against  the 
wrong  meditated  from  a  Court  of  equity,  ;which,  in  the 
exercise  of  its  appropriate  jurisdiction,  converts  the  fraud- 
ulent agent  into  a  trustee. 

We  believe  there  is  no  rule  of  law  which  shuts  out  the 
plaintiff  in  this  case  from  insisting  on  the  truth  of  his 
claim,  notwithstanding  his  former  misrepresentations.  The 
defendant,  who  may  thus  be  disappointed,  hav  not  been 
deprived  by  these  misrepresentatrons  of  what  wa?  before 
his ;  and  the  plaintiff,  through  the  means  of  these  misre- 
presentations, is  not  shown  to  have  gained  anything. 
The  plaintiff  stands  upon  his  deed.  The  defendant  has 
no  claim  upon  the  property  as  a  purchaser.  It  is  argued 
here,  and  so  it  was  held  below,  that  the  instrument  of  the 
Idth  August  wa9  executed  for  a  valuable  consideration. 
If  it  were  sa»  we  do  not  see  how  the  estoppel  would  be 
helped  thereby,  until  it  is  first  shown  that  the  thing  in 
dispute  is  contained  in  that  deed.  The  covenants  of  the 
trustees  in  that  instrument  an?  said  to  constitute  a  consi- 
deration of  value ;  they  are  the  consideration,  however, 
only  for  the  things  thereby  conveyed.  But  the  conside- 
ration of  value  required  to  bring  a  case  within  the  range 
of  an  equitable  estoppel,  is  not  such  a  consideration  as 
might  be  sufficient  to  raise  an  use,  or  to  grve  technical 
operation  to  a  deed  of  bargain  and  sale.  But  one  which 
makes  him  from  whom'  it  moves  a  purchaser  in*  effect — 
shows  that  he  has  substantially  bought  what  is  transferred. 
It  is  not  alleged  that  these  trustees  have  paid  or  are  liable 
to  pay  anything  out  of  their  own  pockets  because  of  this 
transaction — that  they  have  advanced  anything  as  the 
priee  of  the  conveyoMice,  or  that  they  will  sustain  any  loss 
in  c^ise  the  conveyance  should  be  partially  defeated.  But 
besides  these  objections,  to  hold  that  the  plaintiff  has  by 
his  representations  or  misrepresentations  express  or  tacit 
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Jmc,  1836.  traiMferred  the  slave  in  question,  would  be  to  violate  the 
Jones  positive  law  of  the  state.  There  is  no  consideratioo 
SAM£ft  Jnoving  *o  him  for  the  pretended  transrer — as  to  bim  then 
it  is  a  gift.  The  act  of  1806)  declaring  what  gifts  of 
slaves  shall  be  valid,  peremptorily  declares^  that  oogift 
theniafter  to  be  made  of  any  slave,  shall  be  good  or  avail- 
able»  cither  at  law  or  in  equity*  unless  the  same  shall  be 
made  in  writing  signed  by  the  donor,  attested  by  at  least 
one  credible  witness,  and  registered  as  cooveyances  of 
land.  The  law  cannot  permit  that  an  estoppel  should  be 
set  up  to  defeat  the  law.    Mytton  r.  Gilbert,  2Term,  169. 

We  think  there  was  also  error  in  rejecting  the  testi- 
mony offered,  that  on  the  day  of  the  e](ectttion,and  before 
the  execution  of  the  instrument  of  the  11th  of  August,  a 
conversation  occurred  between  the  plaintiff  and  his  father, 
in  which  the  latter  assured  him,  that  by  becoming  a 
party  thereto,  his  right  under  the  deed  of  gift  would  not 
be  prejudiced.  If  it  is  sought  to  divest  the  plaintiff  of  his 
property  by  reason  of  his  deceitful  conduct*  he  ought  to 
be  permitted  to  show  any  circumstances  attending  the 
transaction,  which  may  tend  to  prove  that  he  was  himself 
misled.  Such  evidence,  too,  ifbelievedf  shows  the  charac- 
ter in  which  the  father  held  the  property  embraced  in  that 
deed. 

We  hold  that  there  was  no  error  in  rejecting  the  testi* 
mony  offered  by  the  plaintiff  to  show  a  different  ooaside* 
ration  for  his  deed  of  gift,  than  that  therein  mentionedr 
nor  in  admitting  the  trustees  to  testify  as  witnesses  for  the 
ilefendant.  The  general  rule  with  respect  to  averring 
end  showing  a  consideration,  we  understand  to  be,  that 
where  a  specific  consideration  is  named  iq  the  convey* 
ance,  and  none  others  referred  to  in  general  terms,  that 
must  be  regarded  as  the  sole  consideration*  and  negatiyes 
any  other :  that  where  a  consideration  is  specified  and 
others  referred  to  in  general  terms,  \\  is  competeot  le 
show  these  forth  by  evidence ;  and  that  when  a  deed  is 
wholly  silent  as  to  the  consideration,  proof  of  the  actaal 
consideration  is  adrpissible.  We  see  no  reason  for  not 
applying  the  general  rule  to  this  case.  We  hold  the 
witnesses  competent,  because  it  does  not  appear  that  they 
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or  any  of  them  had  a  direct  interest  in  the  event  of  the  Jmm,id36. 
suit.  JoNtt 

The  judgment  is  reversed,  and  a  new  trial  must  be    sJiuL. 
awarded  below. 

Per  CuuAMir  Judgment  reversed^ 


RICHARD  msmfETT  v.  GEORGE  FLOWEAS. 

Wher«  ooa  made  a  parol  gift  of  alatea  to  hit  ■cm-in4aw,  and  the  litter,  by 
directioa  of  the  former,  gave  them,  by  his  will,  to  the  grandchildren  of  the 
donor ;.  H  iDOf  Afl^  that  this  did  not  oonatitote  a  gift  in  writingi  within  the 
act  of  1806,  {Rev,  eJL  701,)  and  that  the  donor  might,-  after  tho^  deatb  of 
his  aon-m-laWf  resome  the  poasessionof  them. 

Tms  was  an  action  of  bstcvvb  for  several  slaves,  tried 
at  Iredell  on  the  last  Circuit,  before  his  Honor,  Judge 
Stranob. 

It  appeared  that  the  slaves  in  question  had  been  deliv<* 
ered  by  the  plaintiff  to  Charles  Shelton,  the  defendant's 
testator,  upon  his  intermarries  with  the  plaintiff^s  daugh- 
ter, about  the  year  1811  or  1812,  and  that  they  had 
remained  in  the  possession  of  Shelton,  and  the  defendant, 
his  executor,  ever  since.  There  was  no  deed  of  gift  for  the 
slaves  produced,  but  it  was  proved,  on  the  part  of  the 
defendant,  that  a  short  time  previous  to  the  death  of  his 
testator,  the  plaintiff  sent  him  directions  to  bequeath  the 
slaves  to  the  children,  which  the  testator  had  by  the  plain- 
tiff *s  daughter,  so  that  they  might  not  go  to  other  chikh^n 
which  the  testator  had  by  a  second  wife.  The  defendant 
then  produced  the  will  of  Shelton,  in  which  all  the  said 
negroes,  except  two,  were  bequeathed  to  the  children 
which  Shelton  had  by  the  plaintiff's  daughter,  and  fn 
which  the  defendant  was  appointed  executor.  Upon  this 
evidence,  under  the  instructions  of  his  Honor,  a  verdict 
was  returned  in  favour  of  the  plaintiff  for  the  two  negroes 
not  bequeathed  in  the  will,  as  above  mentioned,  and  in 
favour  of  the  defendant  as  to  the  residue ;  whereupon  the 
plaintiff  appealed. 

Vol.  I.  61 
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JpHB,i83c  D.  F.  Caldtodl,  for  the  plaintiflT,  relied  upon  the  aet  of 
BEtmvrr  1S06,  {Rev.  ck.  701,) ''  declaring  what  gifts  of  slaves  shall 
«.  be  valid;''  and  contended^  that  the  (daintiff  was  not 
estopped  by  the  direction  sent  to  the  defendant's  testator, 
because  estoppels  apply  to  matters  of  &ct,  but  never  to 
those  of  law.  He  also  contended  that  if  the  directioiis 
were  to  be  considered  as  a  delegation  of  power  to  the  tes- 
tator, they  conferred  a  special  power  which  had  not  been 
pursuedrand  that,  therefore,  the  plaintiflf's  interest  in  the 
slaves  had  not  been  transferred,  and  bis  title  to  them  not 
aflbcted. 

Pearson  for  the  defendant,  contended,  that  the  charge 
of  the  Judge  might  be  supported  upon  the  grounds,  Ist,  of 
authority ;  2d,  of  fraud.  1st.  The  directions  to  the  testa- 
tor,  authorised  him  to  transfer  the  slaves  by  his  wilL  The 
act  of  1806  only  requires  a  writing,  where  parol  was 
necessary  before.  A  person  may  authorise  another  to  sign 
a  writing  for  him ;  and  this  authority  may  be  by  pard. 
See  the  construction  put  upon  the  Statute  of  Frauda,  29 
Charles  2.  Coles  v.  Trecothick,  9  Ves.  jun.  234-  Tinum  v. 
,  I  Sch.  &  Lef-  22-  The  will  does  not  indeed  con- 
vey two  of  the  slaves,  but  the  power  is  good  as  far  as  it 
goesr  2d.  If  the  owner  of  property  stands  by,  and  permits 
another  person  to  sell,  ho  is  precluded  from  claiming,  as  it 
would  be  a  fraud  for  him  to  do  so.  Bird  v.  Benton,  2  Dev. 
Rep.  180.  Gibbotson  v.  Rowe,  2  Yern.  554.  If  a  fether  is 
permitted  to  make  a  provision  for  some  of  his  children  out 
of  the  property  of  a  person  standing  by  and  not  objecting, 
and  to  provide  for  bis  other  children  out  of  other  property, 
it  would  be  as  great  a  fraud  for  the  person  afterwards  to 
set  up  a  claim,  and  disappoint  a  part  of  the  children,  as  it 
would  be  in  the  case  of  a  sale. 

RuFFUf,  Chief  Justice. — ^We  think  the  plaintiff  has  a 
right  to  all  the  slavea,  as  well  as  to  those  t^Orfor  which  he 
got  a  verdict.  Shelton  held  under  a  bailment  up  to  his 
death.  The  message  sent  to  him,  and  his  will,  do  not  con- 
stitute a  gift  under  the  act  of  1806,  (Rev.  cL  701.)  That 
requires  a  writing,  signed  by  the  donor,  and  attested  by 
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at  least  one  witness,  proven  or  acknowledged  as  convey-  J«""»  ^®*' 
ances  of  land,  and  registered  in  the  office  of  the  public  Bnnmr 
register,  within  one  year.  In  no  one  of  these  several  par-  y,J|;^, 
ticulars,  does  this  case  come  up  to  the  statute.  It  is  argued, 
that  the  writing  need  not  literally  be  signed  by  the  donor's 
own  hand,  but  it  may  be  by  another,  under  his  authority ; 
and,  as  a  deed  is  not  necessary  to  a  gift,  that  the  authority 
may  be  by  parol,  as  under  the  act  of  1819,  {Rev.  eh.  1016). 
It  need  not  be  questioned,  that  a  gift  may  be  made  through 
the  instrumentality  of  an  attorney;  though  such  a  case  is 
80  little  likely  to  occur,  as  to  render  it  highly  improbable 
that  it  was  in  the  contemplation  of  the  legislature.  But  we 
deem  it  clear,  that  the  attorney  cannot  be  constituted  by 
tnva  voce  declaration  merely.  There  must  be  an  act  in 
writing  from  the  donor  himself.  The  statute  is  positive 
and  precise  in  its  language.  The  English  statute  of  frauds 
and  our  act  of  1819,  both,  have  the  words  "or  by  some 
person  by  him  thereunto  lawfully  authorised ;"  and  it  is 
by  force  of  those  words,  it  has  been  held,  that  the  author* 
ity  need  not  be  in  writing,  if,  at  common  law,  an  authority 
to  do  the  same  act  would  be  sufficient,  when  delegated  by 
word  only.  Those  statutes  require  the  contract  to  be  in 
writing;  but,  at  the  same  time,  affirm  one  made  by  an 
agent  and  signed  by  the  agent,  without  requiring  the 
agency  to  be  established  by  writing.  The  sole  object  was 
to  put  the  terms  of  the  contract  beyond  dispute.  The  act 
of  1806  has  no  such  clause ;  but  requires  a  writing  *'  signed 
by  the  donor"  himself.  The  object  is  to  protect  the  donor 
and  his  creditors  from  fraud  or  perjury,  as  to  the  question, 
whether  the  act  is  his,  as  well  as  in  respect  of  the  particular 
terms  of  the  gift  His  signature,  either  to  the  instrument, 
importing,  in  itself,  to  be  a  gift,  or  to  one  under  which  the 
immediate  gift  is  made,  is,  therefore,  indispensable^  This 
is  a  broad  principle,  upon  which  the  case  is  for  the  plain- 
tiff. But  if  the  authority  to  Shelton  was  valid,  it  has  not 
been  properly  executed.  An  authority  to  give,  must  be  to 
give  in  the  name  of  the  donor ;  and  the  donee  is  in,  under 
the  donor  and  not  under  the  agent.  A  gift  or  a  legacy 
from  the  agent  is  entirely  a  different  thing,  in  form  and 
substance.    It  mast  be  taken  subject  to  the  legal  title  and 
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JpMi,  1836.  assent  of  the  executor,  and  to  the  claims  of  crediton ; 

ficNNKTT    whereby  the  gift  itself  might  be  defeated. 

Flowees.  ^"^  '^  ^^^  argued  by  the  counsel  for  the  defendant,  that 
the  express  consent  of  the  plaintiff  to  this  disposition,  made 
it  a  fraud  in  him  to  defeat  it ;  as  in  the  case  of  an  owner 
standing  by  at  the  sale  of  his  estate,  and  wilfully  conceal- 
ing his  title.  On  whom  is  it  a  fraud  ?  It  can  only  be,  on 
those  to  whom  it  occasions  a  loss.  Neither  the  testator 
nor  his  executor,  the  defendant,  is  in  that  situation.  Nei- 
ther of  them  parted  with  any  thing  for  these  slaves,  nor  ^ 
has  been  prevented  from  receiving  all  that  would  other- 
wise come  to  him,  had  the  plaintiff  resumed  the  possession 
of  the  slaves  in  the  lifetime  of  Shelton.  In  a  legal  sense, 
therefore,  there  has  been  no  fraud  on  the  defendant^  either 
in  his  individual  or  representative  capacity ;  none,  that 
does  not  exist  in  every  case  of  a  parol  gift,  subsequently 
retracted.    Row  v.  Potts,  2  Vern,  239. 

It  is  said,  however,  that  the  testator  might  have  made 
a  different  division  of  his  own  property,  amongst  his  two 
sets  of  children,  had  he  not  considered  the  provision  made, 
at  the  instance  of  the  plaintifT,  for  some  of  them,  in  these 
slaves  valid.  The  case  is  silent  as  to  his  other  property, 
and  as  to  his  intentions  with  respect  to  it;  and  we  cannot 
decide  upon  a  supposed  and  possible  state  of  facts.  But  if 
the  supposition  were  true,  it  could  not  affect  the  legal 
right,  as  between  these  parties.  The  utmost  that  could 
follow,  would  be  to  give  the  beneficial  donees  of  the  testa- 
tor, the  right  to  call  on  the  plaintiff  not  to  disappoint  this 
provision,  or  to  make  good  another  which  their  father 
intended  to  make  for  them,  and  would  have  made,  but  for 
his  interference ;  as  in  the  case  cited  at  the  bar,  of  the  heir 
at  law,  who  prevented  a  testator  from  inserting  a  legacy 
*  into  his  will,  by  promising  to  pay  it,  without  any  altera- 
tion of  the  will.  Whether  that  principle  has  any  applica- 
tion to  a  case  of  this  sort,  it  is  unnecessary  to  determine. 
For  if  it  has,  the  record  states  no  facts  to  raise  the  question ; 
and  if  it  did,  it  is  not  a  question  which  concerns  the  title 
in  this  court.  The  donee  cannot  claim  the  legal  property 
in  the  thing  given,  but  only  compensation  out  of  it,  for 
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that  which  would  have  been  given.  The  judgment  roust  be  Jowe»^8ag. 
,  reversed,  and  a  new  trial  granted.  Binnktt 

PsE  Curiam.  Judgment  reversed.       Tuami 


STEPHEN  SKINNER  «.  BENJAMIN  WHITE. 

T^  charge  a  man  with  harbouring  a  runaway  slaye,  is  not  actionable,  without 
proof  of  special  damage;  although  for  such  oflence,he  might,  if  guilty,  be 
indicted,  and  upon  conviction  be  fiped  and  imprisoned.  The  charge,  to 
sustain  an  aetioo,  must  impute  an  ofifonce,  to  which  is  annexed  an  infmiuu$ 
puniMhrnentt  a  punishment  which  invohres  social  degradation,  by  occasion^ 
ing  the  loss  of  the  libera  lex. 

• 

This  was^n  action  of  slander,  in  which  the  declara- 
tion stated,  that  the  defendant  said  of  the  plaintiff,  "  that 
he  harboured  a  runaway  negro  belonging  to  Jonathan 
Reddick,  and  he  could  prove  it ;  and  he  should  be  prose- 
cuted for  it.''  Upon  the  trial  at  Chowan,  on  the  last 
Circuit,  before  his  Honor  Judge  Dicx,  the  jury  found  the 
defendant  guilty  of  having  spoken  the  words  charged  in 
the  declaration,  and  assessed  the  plaintiff's  damages  to 
three  hundred  and  twenty-five  dollars,  but  subject  to  the 
opinion  of  the  Court  upon  the  question  reserved,  whether  the 
words  were  in  themselves  actionable.  Upon  argument,  his 
Honor  being  of  opinion  that  the  words  were  not  of  them- 
selves actionable,  directed  a  judgment  of  nonsuit  to  be 
entered,  from  which  the  plaintiff  appealed. 

Badger,  for  the  plaintiff,  contended,  that  charging  a 
man  with  harbouring  a  runaway  negro,  was  actionable. 
It  imputes  an  act  of  moral  turpitude  which  subjects  a  man 
to  indictment  and  punishment,  and  degrades  him  in  the 
eyes  of  the  community.  It  is  certainly  actionable,  unless 
it  is  the  law,  that  the  offence  imputed  must  be  such,  that 
the  punishment  of  it  must  be  hanging,  putting  in  the 
pillory,  or  whipping. 

Kinney,  for  the  defendant.  The  words  charged  do  not 
necessarily  impute  the  oflence  of  harbouring  a  runaway 
alave.  The  charge  is  of  harbouring  a  runaway  negro* 
belonging,  &e.,  by  whith  might  have  been  meant,  that 
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Jan,  J 836.  the  negro  was  only  an  apprentice.    It  should  have  been 
fiKiNNut    alleged  that  the  defendant  meant  thereby  the  harbouring 
WitiTt.    *  runaway  slave. 

But  if  the  words  do  impute  the  ofience  of  harbouring 
a  runaway  slave,  4hey  are  still  not  actionable.  They 
must  impute  legal  infamy — the  mere  liability  to  punish- 
ment is  not  sufficient.  Brady  v.  Wilson  f  4  Hawks,  93. 
Liability  to  the  punishmei|t  of  imprisonment  is  not  of 
itself  sufficient. 

Badger,  in  reply.  The  case  in  Hawks  has  no  reference 
to  the  present.  There  the  charge  itself  was  not  action- 
able, because  there  was  no  averment  of  the  guilt  of  the 
offence — like  charging  one  with  killing  a  man  simply.  But 
if  the  words  themselves  import  a  criminal  oflfence,  the 
defendant  must  show  that  they  were  not  so  used.  Negro 
belonging  to  a  man,  must  mean  a  slave — it  is  synonymous 
with  jslave.  The  criterion  contended  for  by  the  defen- 
dant's counsel  is  not  the  true  one.  If  the  punishment  of 
whipping  was  taken  away  from  stealing,  still  it  would  be 
actionable  to  charge  a  man  with  stealing.  It  must  there- 
fore be  the  nature  of  the  offence,  and  not  the  punishment, 
which  renders  the  words  actionable.  Harbouring  a  slave 
partdkes  of  the  nature  of  larceny.  In  the  act  of  1816 
(Rev.  ch.  918,)  relative  to  the  punishment  of  manslaughter* 
the  Court  reeognised  a  distinction  between  crinies 
infamous  or  otherwise,  and  referred  the  infamous  puniah- 
inent  therein  directed  to  the  offences  of  an  infamous 
aature.    State  v.  Kearney,  2  Hawks,  53. 

Danibl,  Judge. — An  act  of  assembly  passed  in  the  year 
1821,  (Taylor's  Rev.  ch.  1120,)  declanes,  that  if  any  person 
shall  harbour  or  maintain  any  runaway  slave,  such  person 
shall  be  subject  to  indictment  for  such  offence,  and  being 
convicted,  shall  be  fined  not  exceeding  one  hundred  dol- 
lars, and  be  imprisoned  not  exceeding  six  months.  The 
declaration  states,  that  the  defendant  said  of  the  plaintifl^ 
that "  he  harboured  a  runaway  negro  belonging  to  Jona- 
than Reddick,  and  he  could  prove  it ;  and  he  should  be 
prosecuted  for  it.''  The  question  is,  whether  the  words 
spoken  are  sknderous,  and  in  themselves  actionable? 


OF  NORTH  CAROLINA.  473 

From  the  coDtradictory  decisions  hi  England,  it  is  not  Jmm,%8B6. 
easy  to  say  i;?hat  is  now  the  rule  to  determine  what  words  SKiracm 
are  actionable  of  themselves,  and  what  not.  In  Ogden  wonB. 
▼.  TumeTf  Salk.  696,  Lord  Hom*  said,  to  render  words 
actionable,  it  is  not  sufficient  that  the  party  may  be  fined 
and  imprisoned  for  the  offencer  if  true ;  for,  says  he,  there 
must  not  onty  be  imprisonment,  but  an  infamous  punish- 
menL  This  decision,  which  seemed  to  establish  a  fixed 
rule,  waa  shaken,  and  materially  contradicted,  by  what 
fell  from  Djb  Gret,  Chief  Justice,  in  giving  judgment  in 
the  case  of  Ondow  t.  Hornet  3  Wils.  177.  Mr.  Starkie, 
in  his  Treatise  on  ^la^^der,  p.  41,  says,  from  all  the  British 
authorities,  perhaps,  it  may  be  inferred  generally,  that,  tia 
impute  any  crime  or  misdemeanor  for  which  corporal 
pun^hment  nmy  be  inflicted  in  a  temporal  Court,  is 
actionable,  without  proof  of  special  damage.  Any  objec* 
tion  to  the  extent  of  the  above  rule,  he  says,  is  in  a  great 
measure  obviated  by  the  statitte,  whieh  enacts,  that  when 
the  damage  does  not  amount  to  forty  shillings,  the  costs 
shall  be  limited  to- the  amount  of  the  damages;  Ii;iChitly's 
General  Prac.  44,  the  same  rule  appears  to  be  laid  dovrn. 
He,  in  classing  slanderous  words,  says,  ^nor  can  any 
action  be  supported,  unless  the  words  either,  first,  impute 
the  guilt  of  some  temporal  oflence,  for  which  the  party 
slandered,  if  guilty,  might  be  indicted  and  punished  in  the 
temporal  Courts^  and  which  words  are  technically  said  to 
endanger  a  mail-  in*  la-w  :«"-^he  then  proceeds  to  give  the 
other  classes  of  slander,,  whieh  ve  not  applicable  to  this 
case.  The  rule,  as  to  the  extent  of  words  actionable  in 
themselves,  has  never  been  carried  in  Ithia  country  as  far 
as  the  above  respectable  commonplace  authors  state  it  to 
be  i»  England,  in  several  of  the  states,  it  seems  to  be, 
that  where  the  charge,  if  true,  will  subject  the  party  to  an 
indictment  invctving  moral  turpitude,  or  subject  him  to 
an  infeunous  punishment,  then  the  words' are  actionable  m 
themselves,  otherwise  not.  Brooker  v.  Coffin,  <5  John^ 
Rep.  188.  Widrig  v.  Oyer,  13  John.  Rep.  124;  2  Bibb,r 
Rep.  47a  Shafer  v.  Kintzer,*  1  Binn;  542.  Ross  v. 
MClurg,  lb.  218.  Chapman  v..  GUkttr  2  Conn.  Repir 
51.     In  Andreas  V.  Hoppenheafer,  3  Serg.  &  Rawie,  255, 


474  IN  THE  SUPREME  COURT 

JowB,i886.  the  Jadges  concurred  in  opinion,  that  it  mmt  be  either  a 
SsmNKR  fdony^  or  a  misdemeanor  aflecting  irputaficm^  and,  there- 
_^*  fore,  to  charge  a  man  with  having  committed  an  assault 
and  battery,  a  nuisance,  or  the  ofience  of  forcible  entry 
and  detainer,  though  the  party  would  be  subject  te  indict- 
ment and  imprisonment,  would  not  be  actionable.  See  also 
19  John.  Rep.  967.  In  Shipp  y.  MCraWy  3  Murph.  466,. 
it  was  held,  that  the  gravamen  in  an  action  of  jhader  ia 
the  social  degradation  arising  from  the  imputation  of  an 
infamous  offence,  and  the  infamy  of  the  oflfenee  is  tested 
by  that  of  the  punishment  which  follows  on  conviction — 
the  loss  of  the  libera  lex :  no  other  degradation  wiH  give 
an  action,  for  no  other  degradation  is  a  social  lossw  In 
Brady  v.  Wilton^  4  Hawks,  94,  the  Court  said, "  inaamiich 
as  the  words  did  not  impute  to  the  plaintiff  any  felony  or 
other  crime,  the  temporal  penalty  of  which  would  be 
legally  infamous,  the  action  could  not  be  supported.*^  In 
the  other  states,  when  the  Courts  say,  the  words  are 
actionable  if  they  subject  the  party  to  indictment  and 
infamous  punishment,  provided  they  be  true,  we  clearly 
understand  whnt  is  the  extent  of  the  role ;  but  whcD  tbey 
go  on  further  to  say,  "  or  subject  the  party  to  an  indict- 
ment involving  moral  turpitude  "  we  are  left  iir  doubt  what 
charges  are  embraced  within  the  sentence— it  lacks  preci- 
sion;  we  are  compelled  to  search  moral  and  ethical 
authors,  rather  than  legal  writers,  in  order  to  ascertain 
whether  the  case  made  be  within  the  rule.  It  seems  to 
us,  that  the  rule  laid  down  by  Lord  Holt,  that  the  words 
if  true,  must  not  only  subject  the  party  to  mprisonmewi, 
but  an  infamous  pUnishment,  is  the  settled  role  of  law  in 
this  state.  The  rule  being  thus  precisely  defined,  gentle- 
men of  the  profession  can  never  be  at  a  toss  hov^  to  advise 
their  clients,  nor  can  a  Judge  be  at  a  loss-  how  to  charge 
the  jiiry.  In  this  case,  the  charge  made  by  the  defendant, 
imported  an  offence  punishable  with  fine  and  imprison- 
ment; but  the  judgment  would  not  render  the  person 
guilty  of  such  an  offence,  infamous.  He  stiil  would  retain 
his  liberam  legem,  and  belong  to  the  boni  et  legale$  hotmnet 
of  society,  which  appears  to  be  the  teste  by  i/vbicb  to 
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ftSGertaili  whether  worda  of  this  class  be  aotionable  or  Jp"  ^8^6. 
mt.    The  jadgmeot  must  be  affirmed.  Skimnbi 


PuiCuBUM^  Judgment  affirmed. 


Mm  ArSTlCES  OF  HYDB  COUNTY  to  the  vm  df  F0Y£  el  Usr 

«.  ASA  BELU 

Where  tiie  suratiei  of  &  guardian  obtaiiii  under  the  act  of  1769;  {Rev,  eh»  SST, 
8.  31,)  an  order  lor  oonn^-eeenrity,  and  at  that  time  the  gokidian  owe# 
hia  ward,  and  nerer  afterwards  eiUier  lelttma  an  aeoomit  nor  makee  a 
payment^  no  preramptleo  of  aatia&ctm  ai  thatf  or  eny  aiAieqiient  time, 
arieeofromhiathenbeinf  aUetopay  the  iomheowed;  and  the  soreties  to 
the  fir<t  bond  were  liabb  for  itf  akhoog^  tbe  order  for  eoanter-eeenrity 
^zproMly  releai^  them« 

Bbbt  upon  a  bond  giveri  by  oAe  John  B.  Jasper  and 
his  sureties,  upon  bis  being  appointed  guardian  to  Martha 
Jasper^  with  the  Osual  condition  in  the  prhiCed  ibrms  to 
improve  the  estate  of  the  ward,  and  faitbfiiliy  to  account 
for  it. 

The  breiich  assigned  was,  that  Jasper  had  not  paid 
Over  to  the  husband  of  his  ward  her  estate  in  his  hands. 

The  only  plea  upon  which  a  question  arorie;  was  upotf 
that  of  performance ;  on  which  the  followtitg  facts  were 
pmved  before  DoNNstL,  Judge,  at  Beaufort,  on  the  last 
Fall  Circuit.  At  Februai^  Term  of  the  County  Court  of 
Hyde,  the  defendant  filed  a  petition  against  Jasper  for 
counter-security,  tipon  which*  an  order  was  made,  "  that 
Asa  Bell  Sl  others,  sureties  for  John  B.  Jasper,  guardian 
Of,  &c.,  be  released  from  this  time  for  his  guardianship, 
and  that  John  B.  Jasper  enter  into  new  bond  with  W.  H. 
R.  dLc,  sureties.''  This  order,  so  far  as  it  extended  to  the 
execution  of  a  new  bond,  was  complied  with.  By  tfn 
account  taken  in  the  progress  of  this  cause,  which  was 
not  excepted  to,  Jtoper  was  found  to*  have  been  indebted 
to  his  ward  at  the  time  the  new  bond  was  given,  to  the 
amount  claimod  m  this  suit.  This  amount  waa  composed 
of  money  whicb  either  then  was,  or  ought  to  have  been 
in  his  hands,  debts  due  her  on  the  hire  of  Iter  negroes,  dec. 
Jasper  had  made  no  reCdrns  of  his  guardian  account  to  the 
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^°^^^  County  Court,  and,  in  fict,  had  kept  iMMie«    When  tha 
Fore     new  bond  was  given  be  was  embaiTassed»  but  bad   pro* 
umVw      perty  suflkient  to  pay  the  sum  then  due  his  ward.  He  had 
not  paid  any  of  the  money  in  his  hands,  either  to  her  or  for 
her  use,  and  became  utterly  insolvent,  before  this  suit  was 
brought.    For  the  defendant  it  was  contended,  that,  aa 
Jasper  was  able,  when  the  new  bond  was  giveur  to  pay 
the  amount  due  his  ward,  the  law  presumed  an  applicatioo 
of  his  property  to  that  purpose,  so  as  to  discharge  the 
sureties  in  the  first  bond.    But  his  Honor  instructed  the 
jury,  that  whatever  might  have  been  the  presumption  of 
law,  had  Jasper,  after  the  execution  of  the  new  bond, 
kept  and  rendered  due  accounts  of  his  trust,  yet  as  the 
contrary  appeared  to  be  the  fact,  no  presumption  of  that 
'    kind  arose. 

A  verdict  was  returned  for  the  plaintifis,  and  the  defen- 
dant appealed. 

Badger  and  /.  H.  Bryan^  for  the  plaintifis. 

No  counsel  appeared  for  the  defendant. 

RuFFiN,  Chief  Justice. — Upon  the  proper  construction' 
of  those  parts  of  the  act  of  1762  {Rev.  ch.  69,)  intended 
to  provide  at  the  instance  of  the  sureties,  for  the  removal 
of  a  guardian  or  for  the  indemnity  of  the  sureties  by 
counter-security  or  a  new  bond  as  guardian  with  other 
sureties ;  and  upon  the  effect  of  any  one  of  those  several 
orders,  if  made  by  the  County  Court,  or  upon  that  actually 
made  upon  the  proceedings  instituted  by  the  defendant  in 
this  case,  questions  might  have  been  raised  which  would 
call  for  the  serious  deliberation  of  the  Court.  Perhaps  it 
may  have  been  supposed  by  the  parties,  that  such  would 
arise  upon  the  statement  of  facts  set  out  in  the  record. 
It  is  therefore  incumbent  on  us  to  state,  that  in  our 
opinioni  they  do  not ;  lest  an  inference  should  be  drawn 
from  oar  silence,  that  any  of  these  questions  are  inciden- 
Cplly  passed  upon  in  our  judgment. 

The  case  comes  before  us  on  a  single  exception  to  the 
opinion  expressed  in  the  Superior  Court  on  the  effect  oT 
certain  evidence  ofiered  by  the  defendant  under  his  plea 
of  '« amdiiwns  pmfarmed.'*^  The  plaintiff  sought  to  charge 
him  with  the  estate  of  the  ward  in  the  hand^  of  Jasper 
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the  guardiaRi  in  Febraary,  18S1|  and  with  nothing  more.  Jw«»i88a> 
At  that  time  Jasper  gave  a  new  bond  with  other  sureties     Fotk 
tor  his  guardianship,  and  was  embarrassed,  but  bad  estate     p^t^- 
of  his  own  sufficient  in  value  to  satisfy  the  sum  now  found . 
to  be  then  in  his  hands.    But  the  guardian,  neither  before 
nor  after  1831,  ever  made  return  or  account  of  the  estate 
of  his  ward,  nor  applied  any  part  of  it  to  her  use,  and 
afterwards  became  inaolveat. 

Upon  those  facts,  thf  defendant  prayed  an  instruction 
from  the  Court,  that  the  law  presumed  an  application  in 
1831,  of  the  guardian's  property,  to  the  satisfiiction  of  the 
debt  to  his  ward,  which  amounted  to  a  payment  and  per* 
formance  of  the  conditions  of  the  bond,  and  consequently 
discharged  the  sureties  on  the  first  bond.  The  Court  held  . 
that  the  law  did  not  raise  the  presumption  insisted  on; 
and  there  was  a  verdict  and  judgment  for  the  plaintiff. 

We  concur  entirely  in  the  opinion  of  his  Honor.  There 
IS  nothing  tending  to  create  any  presumption  in  favour  of 
the  defendant,  much  less  that  set  up  in  the  instructioa 
prayed  for.  It  is  to  be  collected  from  the  case,  that  the 
guardian  had  wasted  all  the  eflbets  of  the  vrard  that  were 
received  before  1821,  or  applied  them  to  his  own  use. 
The  utmost  that  conU«  under  any  circumstances,  have 
been  asked,  was  to  presume  that,  without  evidence  to  the 
contrary,  he  had  those  very  effects  in  his  hands,  when  he 
gave  the  new  bond,  and  that  being  wasted  afterwards, 
the  new  sureties  were  Kable  therefor,  and  consequently 
not  the  former  ones.  That  would  have  called  for  the 
application  of  the  act  of  1762.  But  the  facts  eontradiet 
the  necessary  foundation  of  such  a  presumption.-  Jasper 
was  then  an  involved  man,  a  careless  and  unfaithful 
guardian,  not  returning  nor  keeping  any  accounts,  and 
was  petitioned  against  by  this  defendant  upon  those  very 
grounds ;  and  never  in  fact  paid  or  delivered  over  anything 
to  the  ward ;  nor,  as  for  as  appears,  had,  at  the  time  of 
giving  the  second  bond,  any  part  of  the  ward's  estate  in 
specific  articles,  securities,  or  otherwise.  What  room 
then  is  there  for  a  presumption,  that  his  defaults  have  arisen 
exclusively  since  February,  1821 7  Or  that  he  then  made 
good  those  that  had  previously  occurred?  There  is  no 
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Junk,  1836.  ground  for  it,  bat  much  for  a  contraiy  inference.  If  the 
FoTc  case  depended  on  thif  point,  thoie  of  Harrimm  ▼.  Wardf 
**  3  Dev.  417,  and  Clancy  v.  OarringUmf  Id.  S29,  would  be 
decisive  against  the  defeodtnl. 

The  case  is,  however,  still  stronger  for  the  plaintiff  upon 
the  point  made*  That  admits  that  Jasper  had  not  his 
ward's  property  actually  in  his  hands,  but  was  her  debtor 
at  the  time,  for  his  previous  receipts,  and  then  claims  that 
such  debt  was  satisfied,  by  the  application  of  his  property 
in  discharge  of  ii»  Who  applied  his  property  to  that 
purpose  ?  He  did  not ;  that  is  clear.  Did  the  law  T  In 
what  way  T  We  cannot  imagine  any  practicable  method ; 
for  we  believe  the  law  never  applies  property  to  the  pay- 
ment of  a  debt,  without  a  change  of  the  property,  as  in 
the  case  of  an  executor's  retainer;  or  affixing  to  it  a  lien 
at  the  least ;  neither  of  which  ean  be  said  to  have  taken 
place  here. 

The  court  is  therefore  of  opinion  upon  the  caae^  as 
appearing  upon  the  pleadings  and  the  exception,  that  the 
defendant  has  not  shown  any  presumptive  performance; 
and  none  actual  being  pretended,  the  plaintiff  is  entitled  to 
a  judgment. 

Of  course  this  opinion  is  not  intended  to  affect,  nor  can 
it  afiect,  the  rights  of  the  two  sets  of  sureties,  as  against 
each  other,  either  in  respect  of  contribution  between  them, 
or  of  the  obligation  of  the  posterior  set,  as  substitutes,  to 
exonerate  those  who  were  prior :  which  rights  depend  on 
other  considerations,  and  perhaps  can  be  finally  adjusted 
only  in  another  tribunal. 

PsR  CvRUM,  Judgmept  affirmed. 
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Ji»R,1836. 
CHARLES  HAMLIN  «.  JOSEPH  J.  AJBTON.  H^mun 

V. 

Ajatom. 
When  one,  uponUN  marriafeof  ht8d«i|rhter,  mads  a  pard^of  sUtw  to 
Jmt  husbaod,  who  died,  leaviog  tiro  in&nt  daoghten,  and  appointed  the 
dcoor  executor  of  bia  will,  and  guardian  of  hia  children,  to  whom  he 
bequeathed  the  alavea — h  leea  held^  that  the  donor  might,  under  the  act  of 
1806,  {Rev,  cA.  701,)  resume  the  poaeeaaion  of  them,  although  he  had 
proved  the  will,  hired  tbem  out,  aa  guardian,  during  the  minority  of  the 
legalaea,  and  upon  their  mairiafe  had  proeored  a  diviaion  to  be  made,  and 
delivered  the  ahare  of  each  in  aeveralty. 

This  was  an  action  of  petinub  for  a  slave.  Plea,  non 
DvriNBT.  On  the  trial  before  Donnbll,  Judge,  at  Halifax, 
on  the  Fall  Circuit  of  1834,  the  jury  returned  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the 
following  facts. 

In  April,  1814,  John  B.  Mebane,  of  Chatham,  was  in 
possession  of  this  slave,  and  several  others,  claiming,  hold- 
ing  and  using  them  as  his  own,  and  so  continued  until  his 
death,  which  took  place  in  the  year  1820.  In  July  of  that 
year  he  made  his  will,  and  thereby  devised  ap  follows; — 
'*  I  give  and  bequeath  to  my  two  daughters,  Cornelia  and 
Martha,  and  their  heirs  forever,  the  following  property,  to 
be  equally  divided  between  them,  whenever  either  of  them 
shall  marry,  or  come  to  lawful  age,  viz.  all  my  land,  with 
its  appuftenances,  the  whole  of  my  negroes,  with  their 
increase,  until  that  time;''  and  thereof  he  appointed  the 
defendant,  his  father-in-law,  and  John  Mebane,  his  father, 
executors,  and  guardians  to  his  children.  This  will  was 
proved  by  the  defendant  and  John  Mebane,  at  the  August 
Session,  1820,of  Chatham  County  Court;  and  they  imme- 
diately, in  their  character  of  executors,  took  all  the  slaves 
abovementioned  into  their  possession,  and  hired  them  out 
every  year,  until  the  year  1832 ;  first,  as  executors,  and 
afterwards  as  guardians  of  the  children. 

In  the  year  1831,  the  plaintiff  intermarried  with  Coroe- 
lia,  one  of  the  children  of  John  B.  Mebane,  mentioned  in 
his  will ;  and  afler  the  expiration  of  the  time  for  which  the 
negroes  were  then  hired  out,  viz.  in  January,  1832,  three 
persons  were  selected  by  the  executors  and  the  plaintiff,  to 
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JoifB,183g.  make  a  division  of  the « slaves  of  which  John  B.  Mebane 
Hamlin  died  possessed,  together  with  their  increase.  A  diviskm 
Ajj^fiiff,  was  made  accordingly,  and  the  derendant  being  present 
thereat,  he  delivered  to  the  plaintiff,  in  right  of  his  wife, 
one  moiety  of  them,  including  the  slave  in  dispute,  as  Us 
property  under  the  will;  and  the  plaintiff  accepted  tbem, 
took  possession  of  them,  and  retained  them  uatil  some  lime 
ia  the  following  year,  when  the  defendanttook  from' the 
plaintiff  several  of  the  shives,  and  among  them  that  men- 
tioned in  the  writ,  and  has  ever  since  refused  to  retam 
them  to  this  plaintiff.  Before  the  intermarriage  of  John 
B.  Mebane  with  the  daughter  of  the  defendant,  the  slave 
was  the  property,  and  in  possession  of  the  defendant ;  and, 
upon  the  said  marriage,  was,  with  several  others,  sent  by 
the  defendant  to  his  son-in-law,  but  no  writteq  transfer  of 
them  to  him  was  executed  by  the  defendant  In  the  inven- 
.  tory  of  the  estate  of  John  B.  Mebane,  returned  by  the 

defendant  and  his  co-executor,  these  slaves  were  not 
included,  and  the  defendant  had,  upon  the  death  of  his 
grand-daughter  Cornelia,  without  issue,  reclaimed  them, 
contending  they  were  his  property. 

4 

Upon  these  facts,  his  Honor  set  the  verdict  aside,  wd 
directed  a  nonsuit  to  be  entered;  and  the  plaintiff  ap- 
pealed. 

Badger  for  the  plaintiff. 

Devereux  and  Waddell  for  the  defendant. 

RurriH ,  Chief  Justice. — ^The  hardship  of  this  case  has 
caused  the  Court  to  hesitate  in  forming  an  opinion,  and  to 
be  reluctant  to  pronounce  it.  It  presents,  in  a  strong  light, 
some  of  the  inconveniences  and  mischiefs  that  may  arise 
out  of  the  statute,  which  requires  gifts  of  slaves  to  be  in 
writing;  and  tends  to  the  conviction,  that  perhaps  the  bet* 
ter  policy  would  be  to  make  the  gift  of  a  slave  complete 
by  delivering  to  a  child,  unless  a  trust  be  reserved,  or  the 
bailment  be  manifested  by  writing.  But  after  anzioos 
consideration,  we  have  not  been  able  to  raise  a  doubt  of 
the  soundness  of  the  law,  as  held  in  the  Superior  Court. 
The  argument  fi>r  an  estoppel  is  inconsistent  with  the  act 
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oT  1806t  (R^  eh.  70L)  Thet  m  a  statute  of  frauds;  ao  Jpn«,18S6. 
aipnested  in  it»  very  first  words,  and  so  declared  in  Palmer  HAauN 
V.  Fmueea^  3  Itev.  Rep.  240,  and  several  otker  cases.  Its  *' 
purpose  is  to  protect  a  supposed  donor  from  any  pretended 
gift»  proved  by  witnesses,  or  to  be  inferred  from  any  other 
aoit  or  thing,  other  than  those  mentbned  in  the  act  itself 
They  are  two  only :  a  gift  in  writing ;  and  a  delivery  to  a 
child,  who  remains  in  possession  at  the  death  of  the  parens^ 
intestate^  The  words  are  negative ;  **  that  no  gift  shall  be 
goody  unless,  &c  ;**  and  therefore  those  means  are  indis- 
pensable. There  is  no  case  under  the  statute  29th  Car.  II. 
in  which  the  want  of  the  ceremonies  required  by  it  has 
been  avpplied  by  any  thing  else.  The  design  of  the  statute 
is  to  exclude  all  such  evidence  of  the  contract,  and,  there- 
fore, in  its  nature,  it  avOidlB  any  thing  which,  as  an  estops 
pel,  might  defeat  it.  There  can  be  no  estbppel  in  a  case* 
of  fraud,  for  the  law  avoids*  the  act  which  would  otherwise 
create  it 

It  is  not  necessary  to  give  an  opinion,  whether  the  acts* 
of  tile  defendant,  in  the  character  of  executor  of  Mr. 
Mebane*s  will,  and  as  guardian  of  his  children,  could  have- 
created,  in  law,  any  temporary  estoppel,  by  force  of  which' 
the  defendant  was  bound  to  surrender  the  possession  of  the 
slaves  to  his  wards,  at  their  arrival  at  age.  If  they  could,- 
it  ceased  when  the  plaintiff  Cook  the  slaves  intb  his  own 
possession.  In  the  absence  of  a  written  donation,  we  are 
awareof  nothing  that  can  permanently  bar  a  donor,  but 
an  adverse  possession,  of  suffieient  duration  to  be  protected 
by  the  statute  of  limitations,  or  an  adjudication  against 
him  in  an  action  for  the  slave.  Such  an  adjudication  would 
conclvde,.  not  because  it  established  a  gift  in  particular, 
but,  generally,  that  the  title  was  not  in  him. 

The  statute  of  limitations  has  no  operation  in  this  case. 
The  possession  of  the  plaintiff  was  not  continued  for  three 
yeara  after  he  demanded  it  from  the  defendant  on  a  claim 
of  right,  and  acquired  it  upon  the  division.  The  defendant 
cannot  be  barred  by  his  own  possession.  If,  as  argued,  he 
held  m  executor,  then  he  held  as  his.  testator  did,  namely, 
as  his  own  bailee,  which  is  absurd.  The  truth  is,  the 
defendant  made  a  parol  gift,  which  was  void.    He  then 
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JoMv,  183^  made  a  second  to  the  plaintiflT,  ^ihich  b  likewise  void*  The 
HiMLUf    argument  is,  in  eflect,  that  he  made  an  intermediate  gift  to 
^;^^    himself,  and  Mr.  Mebone,  the  grandfather*  ai  co-eiecutors, 
which  precludes  him  from  disputing  the  othett.    The^ 
answer  is,  that  this  third  is  also  by  parol,  and  therefore 
void,  like  the  other  two.  It  cannot  be  heldotherwise  with- 
out repealing  the  statute^  and  we  are  therefore  obliged  to 
aflkm  Che  judgments 
Put  Curiam.  Judgment  affiraiedr 


8 AMUCL  RALSTOIf  «.  HUGH  TELFAHl  «t  aL 

The  neit  of  kin  has  a  ri^ht  to  have  the  probate  of  a  will  taken  in  mtniiw 
Ibnn  recalled,  and  the  will  proved  fn  letCet,  unless  after  notice  of  &e 
probate  he  has  been  groilty  of  gross  lacAft,  or  has  acquiesced  in  thd  prd&ate 
tottght  to  be  tacated ;  and  this  without  making  affidaTit  of  recent  diseovend 
evidence  to  impeach  the  will :  neither  b  the  receipt  of  a  lega^  nndsf  the 
win,  nor  a  olaimbj  bill  in  equity  of  atruftin  the  whole  estate  an  aoquiee- 
eenoe  which  will  bar  this  right 

This  was  a  ^ErmoN  filed  by  the  plaintiflT,  in  which  he 
stated,  that  he  was  the  father,  and  next  of  kin  of  one 
Samuel  Ralston,  deceased,  who  had,  by  the  contrivatice  of 
the  defendant  Telfair,  made  a  \^i1l,  whereby  he  be- 
queathed the  bulk  of  his  estate  td*  the  defenddrtts,  and 
whereof  he  appointed  them  executors.  Th'6  plaintiflT 
averred,  that  he  was  a  resident  of  the  kingdom  of  Irelandr 
and  that  he  had  no  notice  of  the  wilt,  nor  of  the  probate 
thereof.  He  alleged  many  circumstances  tending  ta 
impeach  the  will,  which  it  is  unrrecessary  to  state,  and 
prayed  that  the  probate  granted  to  the  defendants  might 
be  set  aside,  and  he  be  at  liberty  to  Contest  its  validity. 

The  defendant  denied  all  the  circumstances  of  fraud 
stated  in  the  petition  f  and  insisted  that  the  will  was  fairly 
made  and  the  probate  honestly  obtained :  that  the  plaintiflT 
had  assented  to  it  by  filing  his  bill  in  equity  seeking  to 
establish  a  trust  of  the  personal  estate  in  his  favc  ur  (vide 
the  case  of  Ralston  v.  Telfair,  2  Dev.  Eq.  Cases,  !255.) 

Proob  were  taken,  and  Other  grocrnds  of  objection  ur| 
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on  the  argument  which  it  is  not  necessary  to  state  as  they  JuwK,ite6. 
are  Substantially  set  forth  in  the  opinion  of  the  Court.  Ralston 

The  case  originally  commenced  in  the  County  Court  of  tblfair. 
Pitt,  where  a  re-probate  was  ordered,  which  was  affirmed 
by  Norwood,  Judge,  on  the  Spring  Circuit  of  1835 ;  where- 
upon the  defendants  appealed  to  this  Court. 

Iredell  and  Badger,  for  the  defendants. 

Devereux,  (or  ihe  plaintiff. 

DAivnsti,  Judge. — This  was  a  petition  in  which  the 
plaintiff  stated  thai  he  was  the  father  and  next  of  kin  of 
Samuel  Ralston,  deceased,  late  of  Pitt  County.  The  p^ti-» 
tion  prays  that  the  probate  of  the  will  of  the  said  Ralston 
be  recalled  and  set  aside,  and  a  re-probate  be  ordered  jwr 
teHes,  or  in  solemn  form.  The  petition  is  resisted  by 
the  defendants  in  their  answer,  (the  executors,  who  are  also 
the  principal  legatees  named  in  the  will)  on  three  grounds : 
Firsts  that  the  plaintiff  was  not  the  father  and  next  of  kin  of 
the  testator.  Secondly,  that  if  he  was  the  father,  he  was 
now  estopped  and  barred  from  proceeding  in  the  suit,  for 
that  he  had  heretofore  filed  a  bill  in  equity  against  these 
defendants  as  executors,  and  endeavoured  to  establish  and 
set  up  a  resulting  trust  to  himself  as  next  of  kin,  of  a  large 
portion  of  the  personal  estate  of  the  testator:  that  he  by 
his  bill  in  equity  had  admitted,  that  the  will  was  made 
and  duly  proven.  Thirdly,  that  the  plaintiff  had  not  made 
any  affidavit,  which  he  ought  to  have  done,  of  any  new 
fact  coming  to  his  knowledge,  subsequently  to  the  filing  of 
his  bill  in  equity;  which  should  authorise  or  induce  a 
Court  of  probate  to  call  in  the  probate,  and  to  order  that 
the  will  be  proven  in  solemn  form.  The  case  was  heard  in 
the  County  Court  and  a  re*probate  ordered.  An  appeal 
was  taken  to  the  Superior  Court,  where  the  judgment 
below  was  affirmed ;  and  from  thence  it  has  been  brought 
by  appeal  into  this  Court. 

Th^  counsel  for  the  defendants  contend ;  firti,  That  the 
Judge  erred  in  declaring  in  the  decree, "  that  it  was  proved,** 
that  the  petitioner  was  next  of  kin  of  the  deceased.  It 
ought  to  be  proved  (say  the  counsel,)  as  the  deceased  had 
never  been  married,  that  the  petitioner  was  the  father  of 

V3U  I.  63 


484  IN  THE  SUPREBfE  COURT 

Jmoc,  1886.  ihe  deceaied,  and  that  he  rarvived  him.    The  declaration 
HAurnm    of  the  deceased*  that  he  had  a  father  in  Ireland  is  not  suffi* 
TtLTAnu   cient  evidence,  (say  they,)  that  this  petitioner  is  the  person. 
The  declarations  of  the  deceased*  as  far  as  they  go,  are 
evidence  against  the  defendants,  as  they  claim  under  him* 
These  declarations  (as  appears  by  the  depositions  taken  in 
the  former  suit,  which  are  made  part  of  the  defendant's 
answer,)  not  only  admit  that  be  had  a  father  living  in 
Ireland,  but  they  go  further,  and  admit  that  his  name  was 
Samuel.    We  think  that  the  declarations  of  the  testator* 
connected  with  the  admissions  of  the  defendants  themselves* 
thai  this  plaintiff  filed  a  bill  inequity  against  them,  stating 
in  said  bill,  that  he  was  the  father  and  next  of  kin  of  the 
testator;  which  bill  was  dismissed  by  the  Court,  not  lor 
want  of  proof  of  this  fact,  but  upon  the  merits*  are  prima 
facie  evidence  to  identify  the  plaintiff  to  be  the  Samuel 
Ralston  the  elder,  the  father  of  the  deceased,  who  bad 
survived  the  testator,  and  was  his  next  of  kki.    There- 
fore the  Judge  did  not  err,  when  he  in  the  decree  declared 
that  fact  was  to  him  proven. 

The  next  objection  is,  that  the  plaintiff  has  acquiesced 
in  the  probate.    That  he  filed  a  bill  in  equity,  against  the 
defendants,  in  which  he  admitted  the  paper  was  the  last 
will  of  the  deceased,  and  that  it  had  been  duly  proven* 
and  that  he  claimed  as  next  of  kin,  all  the  personal  estate* 
except  a  one  thousand  dollar  legacy  to  Franklin  Gorham* 
as  a  resulting  trust,  admitting  thereby,  that  the  defendants 
had  been  properly  appointed  executors,  and  in  that  cha* 
racter  held  the  property  as  trustees  for  him.    That  he  had 
filed  no  affidavit  of  the  discovery  of  any  new  fact*  since 
the  filing  of  his  bill  in  equity,  to  ground  the  present  appli- 
cation for  &  re-rprobate. 
If  an  eie-       This  objection,  in  our  opinion*  is  not  valid.    The  next 
^!^i^  ^^  ^^^>  «*  such  merely,  are  entitled  to  call  for  proof  per 
mg  a  wiU    testes,  or  in  solemn  form,  of  any  deceased's  will  of  common 
cites  the      right.    If,  indeed,  the  executor  propounds  and  proves  it* 
ntit of  km  p^  testes,  of  himself,  which  he  may  do, — duly  citing  the 
cJdL^  deceased's  next  of  kin,  to  *' see  proceedings,''— M  next  of 
^^^     kin  so  cited,   generally  speaking,    are  thereby  forever 
tke probate,  barred.    Acquiescence,  unless  for  an  unreasonable  length 
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of  time,  UQaccompanied  by  any  special  circumstances,  is  Jwt,  1836. 
not  a  bar  of  this  common  right,  even  though  accompanied    Rals-pon 
by  the  receipt  of  a  legacy^  under  the  very  will  sought  to  i^j^^j^^ 
be  controverted,  if  he  will  bring  in  bis  legacy.    This  has 
been  determined  in  a  great  variety  of  cases.    But  the  next 
of  kin  who  calls  in  a  probate,  once  taken,  even  in  common 
form,  and  puts  the  executor  upon  proof,  per  tettn^  of  his 
will,  does  it  at  the  peril  of  costs.    Bdl  v.  Armstrongs  3 
Eng.  Eccles.  Rep.  139, 140.    If  the  next  of  kin  who  has 
by  parol  demanded  of  the  executor  and  received  a  legacy 
under  the  will,  is  not  barred  of  his  common  right  to  call 
for  proof  of  the  will  in  solemn  form,  we  cannot  conceive 
that  this  common  right  will  be  barred  by  his  demanding 
his  distributive  share  by  a  written  bill  in  equity,  (which  is 
not  on  oath,)  of  that  portion  of  the  estate  which  he  con- 
ceived and  charged,  had  resulted  to  him  from  the  fraudulent 
imposition  on  the  deceased  by  one  of  the  executors,  who 
was  the  writer  of  the  will,  and  that  demand  being  refused 
by  the  Court,  upon  the  ground  that  no  such  trust  appeared 
upon  the  will.    The  next  of  kin  who  has  received  a  legacy 
under  the  will,  is  never  put  to  his  affidavit  of  newly  dis- 
covered facts,  before  he  is  permitted  to  call  for  a  probate 
per  tefles.    He  is  only  bound  to  bring  in  his  legacy  and 
give  security  for  the  costs,  in  case  a  decision  be  made    - 
against  him.    We  do  not  feel  authorised  to  demand  such 
an  affidavit  in  this  case.    The  principle,  however,  which 
distinguishes  this  case  and  governs  our  decision,  is,  that 
the  plaintiff  has  never  acquiesced :  he  only  mistook  bit 
remedy  in  filing  his  bill  upon  a  statement  of  facts  not 
sufficient  to  support  it,  but  sufficient  to  sustain  this  appli- 
cation*   We  think  it  is  not  a  bar  to  his  position.    The 
judgment  is  therefore  affirmed. 

PsB  Curiam.  Decree  affirmed. 
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-Z SAMPSON  BENNETT  v,  RICHARD  C.  HOLM£& 

Bbrnitt 

* 

Houm.  A  jfodgmdaii  is  oondasi^  between  parties  and  privies,  as  to  tliose  fiMis 
only,  which  it  diiectlj  estah1ishes>  but  does  not  tend  to  prove  these  which 
■My  be  inierred  from  it  As  in  trespass  quar§  c^snsiisi  fregiit  unlw 
entered  upon  the  plea  of  liberum  tenementum^  it  is  not  even  admissible  in 
another  action,  between  the  same  parties,  or  their  privies,  to  prove  title  to 
the  Imus  tn  quo. 

Trespass  quarb  clausum  frxoit  tried  before  Norwooih 
Judge,  at  Sampson,  on  the  last  Circuit* 

Fleas,  1st,  Not  guilty. 

2d,  A  judgment  in  a  former  action  of  trespass,  in  which 
Ann  Holmes,had  recovered  damages  of  the  present  plainliffy 
for  a  trespass  upon  the  locus  in  juo,  with  an  avermenlt 
that  the  defendant  entered  by  the  directi<m  of  the  said 
Ann. 

The  plaintiff,  having  made  out  ti  prima  fade  case,  upoQ 
the  general  issue,  the  defendant,  upon  the  issue  presented 
by  his  second  plea,  produced  the  record  of  a  judgment  in 
the  same  Court,  whereby  Ann  Holmes  recovered  damages 
of  the  plaintiff,  for  a  trespass  to  the  premises  in  dispute ;  and 
proved  his  entry  to  have  been  made  under  her  authority. 
In  this  latter  action,  the  present  plaintiff  had  pleaded  not 
guilty,  a  license,  the  statute  of  limitations,  and  an  aeoord 
and  satisfaction.  The  presiding  Judge  intimated,  that 
this  judgment  was  conclusive  between  the  parties ;  and  id 
submission  to  this  opinion,  the  plaintiff  submitted  to  a 
nonsuit,  and  appealed. 

W.  H.  Haywood,  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant. 

Gaston,  Judge. — We  are  of  opinion  that  the  record, 
offered  in  evidence  by  the  defendant,  was  not  admissible, 
either  as  conclusive,  or  prima  facie  evidence,  of  a  title  to 
the  freehold  in  Ann  Holmes.  As  the  parties  to  the  present 
suit,  were  also  parties,  or  privies,  to  the  suit  referred  to  in 
that  record,  the  objection  to  its  admission,  rests  wholly  upon 
its  irrelevancy  to  establish  the  fact  for  which  it  was  oflered. 
It  has  been  well  remarked,  that  a  record  is  in  no  caM 
direct  and  positive  evidence  of  any  fad^  which  it  recites 

•f 
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••  having  been  found  by  a  jury,  or  been  otherwise  ascer-  Jg^iass. 
lained.  It  absolutely  evtablishes  no  noore  than  that  those  Bbiiutt 
who  passed  upon  the  fact,  believed  it  to  be  as  they  have  Houm. 
declared.  1  Star.  213.  But  public  policy,  awake  to  tlie 
necessity  of  preventing  continual  litigation  upon  the 
same  subject-matter,  requires  that  a  matter  once  solemnly 
decided,  by  a  court  of  competent  jurisdiction,  shall  not 
be  again  brought  into  dispute  between  the  same  parties, 
or  their  representatives.  Therefore,  a  judgment  of  such  a 
CQurt,  directly  upon  the  point,  is,  as  a  plea,  a  bar,  and  as 
evidence,  conclusive,  between  the  same  parties  and  their 
privies;  by  Da  Gbbt,  Chief  Justice,  in  Duickeu  of  King' 
$itm*$  cate^  1 1  St.  Trials,  961.  Every  allegation  of  record, 
upon  which  issue  has  been  taken  and  found,  is  between 
the  parties  taking  it,  and  their  privies,  conclusive,  accord* 
ing  to  the  finding  thereof,  so  as  to  estop  them  from  again 
litigating  that  fad  once  so  tried  and  found.  Ouiram  v. 
Morewood,  3  East,  357.  But  for  this  purpose  it  is  necessary 
that  the  judgment  should  be  direct  upon  the  precise  fact 
The  judgment  is  not  evidence  of  any  matter  which  is  only 
to  be  inferred  from  it  by  argument,  as  having  probably 
constituted  one  of  its  grounds.  Dutchees  of  Eingston'e 
easBp  'fM  supra ;  Bar.  Law  Tracts,  457.  To  permit  this 
would  not  end  litigation ;  but  would  induce  the  necessity 
of  unravelling  the  materials  of  the  former  adjudication; 
ibr  it  would  be  manifestly  unjust,  to  admit  a  presumption 
that  a  particular  fact  was  established  thereby,  and  yet  not 
allow  that  presumption  to  be  rebutted  by  proof  that  it  is 
unfounded.  I  Stra.  196.  A  judgment,  therefore,  in  any 
action,  is  conclusive  only  as  to  what  it  directly  decides* 
As  the  judgment  is  the  fruit  of  the  action,  it  must  follow 
the  nature  of  the  right  claimed,  and  the  injury  complained 
of,  and  can  conclude  nothing  beyond  them.  ^^  In  trespass, 
damages  for  an  injury  to  possession,  are  the  only  thing 
demanded  in  the  declaration ;  the  judgment  can  only  give 
the  plaintiff  an  ascertained  right  to  his  damages,  and  the 
means  of  obtaining  them,  it  concludes  nothing  upon  the 
ulterior  right  of  possenion,  much  less  of  property  in  the  land, 
unless  a  question  of  that  kind  be  raised,  by  a  plea  and  tra- 
verse thereon.*'  Ouiram  v.  Morewood^  tit  tiq>.  In  the  record 
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Jwm,  1836.  oflered  and  received,  there  is  no  plea  of/iAerton  tenemem" 
ficNNcrr   turn,  or  any  allegation  pleaded  on  either  tide,  averring  title 
HoLMo.   in  or  to  the  premises,  and,  therefore,  the  record  was  not 
evidence  of  any  adjudication  as  to  title.    ThisdistioctioD, 
as  to  the  eflfect  of  a  judgment,  in  an  action  of  trespaas, 
where  an  issue  has  been  found  on  an  allegation  of  title, 
and  where  no  such  issue  has  been  determined,  is  very 
clearly  pointed  out  by  Lord  Ellenbobocgh  in  his  obser- 
vations (in  the  case  of  Outram  v.  Morewood,  above  cited), 
upon  the  doctrine  said  to  have,  been  laid  down  by  the 
Court,  in  the  case  of  BasseU  v.  Bennett.    In  that  case 
a  verdict  had  been  taken  for  the  defendant,  both  on  the 
general  issue,  and  on  the  plea  of  liberum  tenementtan^ 
whereas  there  was  only  evidence  to   support   the  find- 
ing  for  the  defendant  on  the  general  issue.    **  The  pleft 
(if  found)  would  be  conclusive,"  says  his  I/)rdship,  "  that 
at  the  time  ofpleadingthesoiland  freehold  were  in  the  defen- 
dant, and  if  properly  pleaded  by  way  of  estoppel,  it  would 
estop  the  plaintiff,  against  whom  it  was  found,  from  again  alle- 
ging the  contrary.  But  if  not  brought  forward  by  plea  as  an 
estoppel,  but  only  offered  in  evidence,  it  would  be  material 
evidence  indeed,  that  the  right  of  the  freehold  wasat  the  time 
as  found;  but  not  conclusive  between  the  parties  as  an  estop- 
pel would  be."  And  accordingly  he  adds — **  In  that  case  the 
praper  course  would  certainly  have  been,  for  the  Judge 
at  Che  trial,  to  have  discharged  the  Jury  from  finding  any 
verdict,  on  the  plea  of  liberum  tenementum^  on  which  no 
evidence  was  given.''    3  East,  364.  The  course  which  he 
recommends  would  have  been  proper,  simply  because  a 
judgment  in  trespass,  on  the  plea  of  general  issue,  is 
neither  conclusive  by  way  of  estoppel,  when  pleaded,  nor 
material  in  evidence,  when  not  pleaded,  as  to  the  right 
of  the  soil  and  freehold. 

The  judgment  Is  reversed,  and  a  new  trial  is   to  be 
awarded. 
Paa  CuaiAM.  Judgment  reverted. 
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WILLIAM  A.  SPARKS  v.  DEN  ex  Dem.  RICHARD  WOOD,  ct  al.      ^^^^^ 


Ahhoagh  coits  are  not  expressly  gUen  hy  anj  act  of  the  assembly  organix- 
ihg  the  Sapreme  Court,  yet  the  power  of  giving  a  judgment  for  them, 
neeeMtrily  results  from  theseterel  aeU  of  1810.  ci?^>  cA.  785,  (  7),  1818; 
(lira.  a.  963,  §  6  and  7),  and  1885,  (Tay.  Rn.  dL  1383). 

At  the  last  terniy  the  plaintiff,  in  an  action  between  the 
parties  to  this  motion,  recovered  judgment  for  his  costs, 
and  an  execution  issued  for  them,  as  taxed  by  the  clerk. 
The  defendant  in  that  action,  applied  now  to  set  the  exe- 
cution aside,  upon  the  ground  that  costs  were  not  recover* 
able  in  this  Court* 

No  counsel  appeared  for  the  plaintiff,  in  the  motion 
which  was  brought  on,  in  consequence  of  a  written  appli- 
cation of  his,  or  from  the  return  of  the  sheriff. 

IredeU  for  the  defendant, 

RupFiii,  Chief  Justice. — ^Upon  the  decision  of  this  case 
heretofore,  judgment  was  rendered,  as  well  for  the  usuiil 
costs  in  this  Court,  as  for  those  in  the  Superior  Court;  and 
the  clerk  accordingly  issued  an  execution  against  the 
appellant  and  his  sureties,  for  the  costs  in  the  Supreme 
Court. 

On  behalf  of  the  appellant,  a  motion  has  been  made  to 
set  aside  the  execution,  upon  the  single  ground  that  coats 
are  not  recoverable  here. 

If  that  were  truer  it  might  be  sufficient  to  say,  that  it 
forms  no  objection  to  the  process,  but  rather  to  the  judg* 
mepty  which  obliged  the  clerk  to  issue  it,  and  therefore 
this  motion  could  not  be  sustained. 

But  we  apprehend  that  the  motion  rests  upon  a  total 
mistake,  in  regard  to  both ;  and  that  not  only  is  the  exe- 
cution warranted  by  the  judgment,  but  the  judgment 
itself  is  required  by  the  law. 

It  has  been  the  course  of  the  court,  without  a  single 
exception,  since  1810,  to  adjudge  costs  in  all  appeals;  save 
only  against  the  state.  The  Court  could  not  overturn  such 
a  train  of  precedents,  without  a  mandate  from  the  legisla- 
ture.   In  truth,  however,  the  rule  owes  its  existence  to 
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JwfBilflac  i\^  statute  law,  according  to  a  necessary  coostroclion,  if 
8pAac»     not  the  express  letter. 

w«Q».  ^^  ^^  origin  of  the  Supreme  Court,  no  costs  were  giTeo^ 
for  no  judgment  was  rendered  here.  The  only  jurisdiction 
was  of  questions  adjourned  before  judgment,  by  the  Judge 
of  the  Superior  Court,  for  the  solution  of  doubts  enter- 
tained by  himself.  But  as  there  might  be  error,  though 
the  judge  was  confident  of  the  contrary,  the  General 
Assembly  thought  it  proper  to  give  to  the  party  himself^ 
as  a  matter  of  right,  the  power  to  bring  under  revision  the 
opinions  of  the  judge,  and  the  judgment  of  the  Superior 
Court,  by  way  of  appeal.  Unless  costs  attended  such 
appeals,  it  might  be  expected  that,  for  the  sake  of  delay,  or 
through  'contumacy,  almost  every  case  would  be  brought 
up.  It  was  most  natural,  therefore,  that  the  grant  of  the 
right  of  appeal,  should  be  accompanied  by  a  provision  for 
costs.  Accordingly,  the  very  first  act,  which  allows  of  an 
appeal — 1810,  (Rev.  ch,  785,  §7) — provides  that  the  appel- 
lant shall  give  bond,  dtc*  and  ''  that  the  Supreme  Court 
shall  adjudge  costs  to  be  paid  by  the  party  cast,  and  exe- 
cution shall  issue  therefor,  in  like  manner,  as  from  the 
Superior  Courts.''  No  fee-bill  is,  indeed,  set  forth  in  the 
act ;  but  in  the  opinion  of  the  judges,  that  omission  did 
not  warrant  them  in  disobeying  or  disregarding  altogether 
the  express  command  of  the  statute.  They  conceived  it 
to  be  their  duty  to  adjudge  reasonable  costs,  upon  a  prin- 
ciple of  construction,  of  ancient  origin  and  universal  appli- 
cation, that  defective  provisions,  as  to  matter  of  detail  in 
a  remedial  statute,  must  be  supplied,  rather  than  the  posi- 
tive general  enactments  should  be  rendered  impotent.  The 
judges  of  that  day,  therefore,  adopted  for  this  Court  the 
fees  which  the  assembly  had  prescribed  for  the  old  Dis- 
trict Courts,  as  they  had  been  the  highest  courts  created 
in  this  state,  antecedent  to  the  establishment  of  the  Supreme 
Court.  In  conformity  to  that  rule,  and  within  the  know- 
ledge of  the  profession  and  of  the  legislature,  costs  have 
been  taxed  by  the  clerk  and  adjudged  by  the  court  in 
every  intervening  ca^  up  to  the  present  time ;  and  we  are 
not  without  surprise,  that  a  doubt  of  the  propriety  of  an 
doing  should  be  started  at  this  late  day. 
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The  acts  of  1818,  it  in  true,  have  nothing  eipreas  about  Jo"*i  IM* 
costs  here  Kommaim.     But  it  seems  plain  to  «s,  that    Staub 
they  were  inteaded  to  be,  and  are  continued  by  those  acts.     ^"' 
The  whole  jurisdiction  and  powers  of  the  preceding  court 
are  transferred  to  the  present  court ;  and,  in  the  next  place, 
no  cause  is  to  be  brought  here  but  by  appeal,  in  which  the 
appellant  must  give  bond,  with  sureties.  In  that  provision, 
criminal  cases  are  included,  in  which  it  would  seem  that 
the  bond  can  cover  nothing  else  but  costs,  since  a  recogni- 
xanee  or  imprisooment  secures  the  appearance  of  the 
accused ;  and,  certainly,  the  sureties  are  boI  la  represent 
him  in  sufiering  the  punishment.  But,  besides^all  that,  the 
sixth  and  seventh  sections  of  the  supplemental  act  provide, 
that  the  Supreme  Court  shall  render  judgment  op  the 
appeaUbond,  in  the  same  manner  as  a  Superior  Court  may 
•n  an  appeal  from  the  County  Court ;  and  in  case  the 
appellant  shall  fail  to  file  the  record,  the  clerk  of  theSupe^ 
rior  Court  shall,  after  certificate  from  this  court,  issue  exe« 
cutioa,  as  though  no  appeal  had  been  prayed,  taxing  double 
ooats  against  the  appellant.  What  costs  are  those  ?  Surely 
not  double  the  costs  before  adjudged  in  the  ifuperior  Court, 
including  witnesses,  and  process  of  every  kind ;  but  in 
anabgy  to  the  act  of  1777,  {Rev.  eft.  115^  §  77),  it  means 
double  the  costs  taxable  in  the  Supreme  Court,  according 
to  the  known  course  of  that  court,  under  the  act  of  1810. 
The  recognition  of  that  coufse  is  also  found  in  the  subse* 
quent  !act  of  1825,  (Taylor's  Rev.  ch.  1282,)  so  explicitly, 
as  to  remove  every  diflliculty.    The  object  of  this  last  stat- 
ute is  to  require  the  payment  of  the  eo^  in  the  respective 
courts,  to  be  made  at  points  most  convenient  to  the  persons 
entitled  to  the  several  portions  of  it.    It  authorises  the 
clerks  of  the  Superior  Courts  to  issue  execution  for  the 
coats  incurred  in  those  Courts,  '^and  the  clerk  of  the 
Supreme  Court  to  issue  execution  for  the  costs  incurred  in 
that  Court."    As  a  legislative  exposition  of  prior  statutes, 
or  as  a  confirmation  of  the  previous  judicial  regulagene' 
raiUf  and  of  the  practice  under  it,  here  is  an  expression  too 
plaittJ^nd  precise  to  be  evaded  or  resistedr    It  is  a  full 
aoswer  tothe  motion,  which  must  be  refused. 

Pte  CimiAii.  Motion  refused. 

Vol.  I.  64 
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BaiDOtt  JAMES  D.  BRIDGES  v.  MALOOUI  PDRCELU  et  «L 


Oub,  whow  had  »  ovmrflown  by  a  mXl-ftmAf  hat  a  right  to  iwonr  Ibr  tha 
damagw  done  him,  DOtwithatanding  hiaanoeator  cooaented*  by  paraUto  tba 
erecticm  of  the  dam,  and  the  oonaequent  overflow  of  hia  Uad ;  ibr  if  it  be 
the  grant  of  an  incorporeal  hereditament,  it  ia  void,  for  want  of  a  deed — 
if  a  mere  authority,  it  can  be  revoked,  and  eeaaea  with  the  file  of  the 
grantor* 

This  wag  a  nBrmoN  filed  by  the  plaintiff,  for  an  injury 
to  his  land  and  dwelling,  caused  by  a  mill-pond  of  the 
defendants. 

Upon  the  trial  before  Strangb,  Judge,  at  Roberson,  on 
the  last  Fall  Circuit,  the  only  question  being  whether  the 
plaintiff  had  a  right  to  recover,  and  if  so,  how  much,  the 
defendants  proved  that  the  father  of  the  plaintiff,  under 
whom  he  claimed,  being  informed,  previously  to  the  erec- 
tion of  the  dam,  by  the  person  under  whom  they  claimed, 
of  his  intention  to  baiki  a  mill,  expressed  his  satisfaction  at 
the  prospect,  and  gave  his  permission  to  raise  the  daoD  u 
high  as  might  be  necessary. 

His  Honor  informed  the  jury,  that  if  they  believed  this 
testimony,  the  plaintiff  could  not  recover,  unless  the  dam 
had,  subsequently  to  the  license,  been  raised  still  higher. 

A  verdict  was  returned  for  the  plaintiff;  but  he,  being 
dissatisfied  with  the  amount  of  damages,  appealed. 

No  counsel  appeared  for  either  party. 

|(  Gaston,  Judge^The  error  assigned  upon  this  appeal, 
Is  to  be  found  in  an  exception  to  the  charge  of  the  judge. 
The  instructbn  complained  of  lays  it  down  for  law,  that 
if  the  owner  of  a  tract  of  land,  has,  by  the  erection  of  a  mill- 
dam,  ponded  the  land  of  another,  under  a  parol  license 
from  him,  those  who  succeed  to  the  estate  in  the  land,  thus 
ponded,  cannot,  because  of  a  continuance  of  the  nuisance, 
recover  against  the  alienee  of  him  who  erected  the  dam, 
unless  the  dam  has  been  raised  to  a  greater  height  than 
was  originally  permitted.  We  suppose  that  this  instruc- 
tion is  founded  upon  a  principle,  recognised,  or  thought  to 
be  recognised  in  several  adjudications,  that  a  verbal  autbo- 
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rity  \9  not  only  an  excuse  for  what  has  been  done  under  it,  Jwm^JWt 
bat  cannot  be  countermanded  if  once  acted  upon,  without,   Bkimh 
at  least,  putting  the  person  licensed  in  the  same  condition   pmusu. 
wherein  he  was,  before  acting  oq  the  license.    The  oeca*     < 
sion  does  not  call  upon  us  to  examine  the  correctness  of 
this  principle,  or  to  define  its  extent,  should  the  correctness 
be  admitted — and  on  questions  of  acknowledged  difficulty* 
where  we  have  not  the  benefit  of  a  discussion,  (and  in  this 
case  there  has  been  no  counsel,)  we  feel  ourselves  bound  to 
exercise  caution,  in  forbearing  to  decide  any  unnecessary 
point.    The  cases  that  bear  upon  this  doctrine,  so  far  as 
we  know  of  them,  and  they  are  accessible  to  us,  have  been 
carefully  examined,  and  the  result  is,  a  conviction  that 
they  do  not  warrant  the  instruction  given ;  or,  if  they  do, 
that  the  instruction,  notwithstanding  these  decisions,  is, 
nevertheless,  erroneous.  One  of  the  latest  of  these  decisions 
is  Liggins  v.  Inge,  reported  7  Bing.  682.    It  is  not  amiss 
to  remark  the  extreme  caution  with  which  that  case  is 
spoken  of  by  Chief  Justice  Denman,  in  delivering  his  very  ^ 

able  opinion,  and  the  judgment  of  the  court  on  the  case  of     / 
Mason  v.  HUlf  reported  5  Barn.  &,^Mrl.    Supposing  it, .  / 
however,  to  have  been  properly  decided,  (of  which  wo  say 
nothing,)  it  seems  to  us  to  have  been  determined  on  grouncb 
not  applicable  to  the  subject  now  under  consideration.  In 
that  case,  the  plaintiff's  father,  by  parol  license,  had  per- 
mitted the  defendants  to  lower  the  banks  of  a  rivert  and 
make  a  weir  above  the  plaintiflf's  mill,  whereby  less  water 
flowed  to  it  than  before ;  and  it  was  held  that  the  plaintiff, 
could  not  sue  the  defendants,  for  refusing  to  r^se  the  bank  ^\ 
to  its  former  height,  and  to  remove  the  weir,  and  thus  con- 
tinuing the  dindnisked  flow  of  water  to  the  plaintiff 's  milL 
The  determination  is  distinctly  placed  upon  these  positionsy 
that  the  water  in  the  river  is  public  property,  open  to  the 
use  of  alt ;  that  the  party  who  first  appropriates  to  his  own 
use  any  portion  of  it,  flowing  through  his  own  land,  has 
the  right  to  the  use  of  what  is  thus  appropriated,  against 
all  others ;  and  that  the  water,  after  such  appropriation* 
may  be  given  back  to  the  public,  and  then  appropriated 
by  other  individuals  to  their  use.    The  parol  license  was  • 
regarded,  not  as  transferring  to  the  tlefiMidaots  any  right 
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jpifK,i8^>  or  interest  in  the  water  accustomed  to  flow  to  the  plain- 
Bftrnoi^  tiff's  milly  but  as  giving  back  and  yielding  up  to  thepMid 
pj^^yl  — ^for  the  use  of  whoever  might  afterwards  appropriate  it 
— thai  quantity  of  the  wa|er  which  found  its  way  over  the 
weir  and  the  lowered  banks.    In  the  present  case*  the 
defendants  claim  the  privilege  to  throw  the  water  of  their 
mill-pond  upon  the  land  of  the  plaintiff.    They  certainly 
have  it  not  of  common  right.    They  claim  it  as  having 
belonged  to  their  vendor,  because  of  a  license  from  the  for- 
mer proprietor  of  the  plaintiff's  land,  and  as  having  been 
transmitted  to  them,  along  with  his  sale  of  the  land,  which 
'  they  hold  as  an  appurtenance  to  the  thing  thereby  coo- 

^  veyed. 

The  ease  of  Taylor  v.  Waters,  reported  2  Mars.  551, 
and  7  Taunt.  374,  though  connected  with  this  subject, 
decides  noihing  upon  this  question.  It  decides  that  a 
license  of  free  admission  for  the  term  of  twenty-one  years 
to  a  theatre,  on  nights  of  public  eihibition,  granted  for  a 
valuable  consideration,  is  valid.  It  also  decides,  that  such 
a  license  may  be  granted  by  parol,  notwithstanding  the 
statute  of  frauds.  Of  the  first  position,  we  see  no  cause  to 
doubt.  A  license  for  a  valuable  consideration  for  a  speci- 
fied time,  is  in  law  a  grant  of  the  thing,  or  the  use  th^^eof 
for  that  time,  and  by  the  foree  of  the  executed  contract  as 
a  lease,  or  a  grant,  passes  an  irrevocable  right  during  the 
time,  to  the  privilege  thereby  granted.  Popham,  151.  Yin. 
Abr.  tit.  License,  E.  Vaughan,  351. 
^  The  correctness  of  the  second  position  has  been  ques- 
/  ntioned,  (see  l|  Chitty's  Prac.  339,  and  Sugden  on  Vendors, 
57,)  and  is  opposed  by  a  strength  of  reasoning  not  easily 
answered.  But  we  have  no  concern  with  it  Our  Statute 
of  Frauds  certainly  does  not  embrace  such  a  license,  what- 
ever interest  it  may  pass,  for  that  statute  applies  not  to 
exeeuied  contracts.  The  case  of  Winter  v.  BrockweB,  8 
East,  309,  comes  from  a  high  authority.  The  plaintiff 
brought  an  action  on  the  case  for  a  nuisance  in  erecting  a 
sky-light  over  an  open  area,  by  means  whereof  the  light 
and  air  were  kept  from  his  windows,  and  noisome  smells 
arising  frmn  the  adjoining  house,  were  forced  into  them. 
On  the  general  issue  the  defiMidant  gave  in  evidence  that 
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the  erection  complained  of  was  made  with  the  plaintiff's  Jiw»ii88& 
express  approbation,  but  that  after  it  was  finished  the    Bridou 
plaintiff  became  dissatisfied,  •  and  required  it  to  be  put    ^^^^^^^ 
down.    Lord  Eiabnborouoh  admitted  the  point  to  be 
new  to  him»  but  he  thought  it  unreatonabUf  that  after  a 
party  had  been  led  to  incur  expense  in  consequence  of 
having  a  license  from  another  to  do  an  act,  and  that 
license  had  been  acted  upon,  the  other  should  be  permitted 
to  recal  his  license,  and  treat  the  first  as  a  trespasser,  for   ^ 
having  done  the  act.    At  the  trial  he  instructed  the  jury, 
that  the  plaintiff  could  not  recal  his  license  without  offer-  . 
ing  to  pay  all  the  expenses  incurred.    When  a  motion  was 
made  by  one  of  the  counsel  for  a  new  trial,  I^rd  Eixbit*  . 
BosouQH  remarked  that  he  found  himself  justified  in  the 
opinion  he  had  given  the  jury  by  the  case  of  Webb  v. 
Patemosterf  and  thereupon  the  counsel  waived  the  motion. 
It  is  impossible,  I  think,  not  to  feel  with  Lord  Ellbnbo- 
BouoH,  that  the  plaintiff's  conduct  was  unreasonable,  and 
that  he  ought  not  to  be  permitted  to  insist  on  the  erection 
being  destroyed  without  some  compensation,  to  the  defen* 
dant  for  the  expense  incurred.    The  quantum  of  compen- 1 
sation  could  not  be  ascertained  in  that  action,  and  the  I 
question  would  seem  to  be,  whether  compensation  must  I 
be  made  before  the  license  can  be  revoked  at  law,  or 
whether  a  legal  revocation  could  not  be  made,  and  then 
the  execution  of  the  judgment  enjoined  until  compensation 
made.    The  case  of  WM  v.  Patemoiter  (said  to  be  best 
reported  in  Palmer,  71,)  was  determined  upon  the  point, 
not  that  the  license  was  not  countermandable,  but  that  ic 
was  a  license  for  a  convenient  time  only,  and  that  such 
time  had  expired  before  the  act  done,  whereof  the  plaintiff 
complained.    Two  of  the  judges  MoNTAora  and  Hauob- 
TON,  expressed  an  opinion  that  the  license,  which  was  a 
permissbn  from  the  owner  of  the  land  to  pot  a  eoek  oi  bay 
thereon  for  a  reasonable  time,  passed  an  interest,  which 
charged  the  land  in  the  hands  of  the  lessee,  notwithstand- 
ing a  countermand.     Doddridob  doubted  thereof,  Uit 
remarked,  among  other  things,  that  every  license  which  is 
in  ks  nature  a  license,  is  counteranandable ;  and  H  auohton 
then  said,  that  there  was  a  distinetioa  between  licenses 
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J!ywi,l83&  executed  and  licenses  exeQUtory — that  the  former  were  not 
i^iijQa    countermandable,  but  the  latter  were.    It  is  not  improba- 

PffAoiu.  hie,  that  he  regarded  the  former  as  irrevocable,  because 
they  passed  an  interest.  As  the  case  occurred  in  the  reign 
of  James  the  Ist,  long  before  the  Statute  of  Frauds,  it  was 
argued  and  decided  on  common  law  principles.  The  case 
of  Wood  V.  Lake^  in  Sayer,  3,  does  not  apply.  There, 
according  to  the  reporter,  it  was  held  that  an  agreement 
for  one  to  stack  coals  on  another*s  lahd  for  seven  years, 
may  be  granted  by  parol,  because  it  is  not  an  interest. 
The  reporter  is  confessedly  an  inaccurate  one — the  deci- 
sion, if  made,  is  clearly  wrong;  (see  Sugden  on  Yen.  at 
supra ;  Phillips  v.  Thompson,  I  John.  Ch.  Rep.  131 ;)  but 
if  the  decision  were  right,  it  bears  not  upon  the  present 
point. 
A  license  is  a  power  or  authority  given  to  a  man  to  do  a 
y  lawful  act.  Unquestionably,  no  countermand  can  make 
the  act  done  under  it  illegal.  Here  it  was  not  a  license  to 
erect  a  dam,  for  no  license  was  needed  for  any  such  pur- 
pose. It  was- a  license,  by  means  of  a  dam  on  his  own  land, 
to  pond  water  on  the  land  of  him  who  gave  the  license. 
It  is  often  difficult  to  distinguish  between  a  license  or  a 
mere  authority,  and  an  interest  or  a  license  coupled  with  an 
interest.  It  necessarily  follows,  that  what  is  done  under 
either,  while  in  force,  is  binding  upon  him  who  has  granted 
it.  Until  the  license  was  revoked,  the  keeping  of  the  water 
upon  the  land  was  lawful.  It  is  a  general  principle,  thai! 
a  mere  license  may  be  countermanded ;  and  it  is  equally  m' 
general  principle,  that  an  interest  once  passed  cannot  be 
recalled.  The  extent  of  the  grallt,  whether  it  be  of  an 
authority  or  an  interest,  depends  not  on  any  technical 
words,  but  upon  the  intention  of  the  parties.  Whether  a 
license  to  do  an  act  which  in  its  consequences  permanently 
aiTects  the  property  of  him  who  gives  it,  when  so  acted  on, 
that  what  is  done  cannot  conveniently  be  undone,  may  be 
regarded  as  the  grant  of  an  interest  to  the  extent  of  the 
consequences  thereby  authorised,  and  therefore  not  revoca- 
bie;  or  whether  such  a  license  does  not  necessarily  imply 
a  permission  for  the  thing  done  to  remain,  notwithstanding 
the  continuing  coDseqaeaoei ;  and  therefore  the  lioeoser. 
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on  a  principle  of  good  faith,  may  be  forbidden  toii?ithdraw  Jm««l886. 
it,  Mfithout    indemnifying    him  who  trusted   thereto: — I  Buoom 
whether  these  or  either  of  these  principles  can  or  cannot  |p^,^'>„ 
be  extracted  from  the  adjudications,  we  are  of  opinion, 
that  they  do  not  uphold  the  instructions  complained  of. 
/xhe  right  to  pond  water  on  another's  land,  is  an  incorpoK 
\jeal  hereditament,  a  right  not  indeed  to  the  land  itself,  butj 
to  a  privilege  on  and  upon  the  land,  impairing  to  that 
extent  the  dominion  of  the  proprietor  therein.    Set  up  as 
a  permanent  interest  granted  to  the  vendor  of  the  pluintifT, 
transferable    by   him,    passing    with  the    land    to    the   |  ^ 

defendants,  it  is  inoperative,  because  it  is  a  freehold  in* 
terest,  and  cannot  pass  but  by  deed.    Regarded  as  a  mere  I 
license,   however    irrevocable,  between  the   parties,  (if,  L 
indeed,  there  can  be  such  without  on  interest,)  it  is  diffir'ult  - 
to  see  how  it  can  be  binding  between  the  plaintiff  and  the  \ 
defendants.  The  ancestor  of  the  plaintiff  granted  a  licensep 
and  the  plaintiff  has  succeeded  to  all  his  estate.  Now  if  the    . 
effect  of  the  license  be  not  to  pass  any  interest  out  of,  or 
impose  any  charge  upon  the  land,  the  plaintiff  has  suc- 
ceeded to  an  unlimited  and  unshackled  fee  simple  therein. 
A  mere  authority  necessarily  ceases  with  the  life  of  the  4 
grantor.    Thjj;ilai|Ui£2uj)cestor  granted  a  license  to  the  vi 
vendor  of  the  defendants;  but  regarded  as  a  license,  how  " 


does  it  enure  to  the  benefit  of  the  defendants  ?  If  it  passed 
as  an  appurtenance  to  the  land,  it  partook  of  its  nature; 
it  was  more  than  an  authority — it  was  an  hereditament* 
To  hold  that  a  permission  thus  given  shall  operate  forever 
for  the  benefit  of  the  grantee  and  his  assigns,  against  the* 
grantor  and  his  heirs,  would  be,  in  effect,,  to  permit  a  fee  "0 

sinnple  estate  to  pass  under  the  name  of  an  irrevocable 
license.  Purchasers  would  never  know  what  incumbrances 
were  upon  their  lands,  and  instead  of  the  solemn  and 
deliberate  instruments  which  the  law  requires  as  the  indis- 
pensable means  of  transferring  freeholds,  valuable  landed 
interests  would  be  made  to  depend  wholly  on  the  integrity.. 
capacity,  or  recollection  of  witnesses. 

The  judgment  is  reversed,  with  directions  to  the  Court 
below  to  award  a  new  trial.   . 

Pbr  Curiajh.  Judgment  reversed.  ^ 
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Jimi,  1836. 
Dahdhi 

Maor*. 
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EDWARD  R.  and  JOHN  A.  DARDEN  «.  JAMBB  M ACET,  Ernvtar 

of  JETHRO  DARDEN. 

An  appBcatian  totfaeeomity  Comt,  hy  an  eieentor,  for  an  erder  mpgimntiag 
poauamaaoBn  to  divide  the  eiAate  of  hla  teatater  amoq^  the  kfateea,  witb- 
ottt  any  proceeding  to  make  thoae  legatees  parties,  is  merely  er /wrff,  and 
will  not  authorise  the  coart  to  enter  judgment  of  confirmation,  so  ss  to  bind 
Jhd  legatees  ;  nor  to  make  an  order,  that  such  of  the  legatees  as  came  in 
Toluntarily  and  opposed  the  confirmation  of  the  report,  ahall  pay  tiie 


An  appeal  lies  to  the  Supreme  Court,  from  all  acts  of  the  Saperior  Court 
professing  to  be  final  adjudications  on  questions  of  right,  notwithstanding 
such  adjudications  may  be  irregular  and  Toid. 

An  ex  parte  proceeding,  upon  which  no  judgment  can  be  giren  a^cting 
others,  is  not  oomprehended  in  the  term  *  acAioo,'*  as  used  in  the  90lh 
section  of  ^the  act  of  1777  {Ret*  eh,  1 15),  and  upon  an  appeal  to  theSuprems 
Court,  firom  an  irregular  judgment  of  the  Court  below,  by  a  person  not 
a  party  to  the  proceeding,  the  Court  may  in  its  discretion,  adjudge  that 
neither  party  to  the  appeal  shall  pay  costs. 

All  application  was  made  ore-tenus  to  the  County  Court 
at  Hertford,  by  James  Maget,  styling  himself  executor  of 
Jethro  Darden,  deceased,  for  an  order  appointing  commis- 
sioners to  divide  the  negroes  of  the  deceased  among  his 
legatees,  according  to  the  terms  of  the  will.  An  order 
was  theceupon  made,  appointing  commissioners,  who 
made  a  return  of  tbeir  proceedings ;  to  which  an  objection 
was  taken  by  Edward  R.  Darden,  claiming  to  be  one  of 
the  legatees;  whereupon  the  report  was  set  aside,  and  a 
new  order  made,  re-appointing  the  same  commissioners. 
These  commissioners  made  a  second  report  in  precise 
'conformity  with  the  former,  to  which  many  exceptions 
were  filed  by  Edward  R.  Darden  and  John  A.  Darden. 
These  exceptions  were  overruled  by  the  Court ;  and  it 
was  thereupon  ordered  that  the  report  be  confirmed,  and 
that  Edward  R.  Darden  and  John  A.  Darden  pay  the 
costs.  From  this  sentence  they  appealed  to  the  Superior 
Court,  where,  before  his  Honor  Judge  Dick  on  the  last 
Circuit,  it  was  "  ordered  by  the  Court  that  the  exceptions 
be  overruled,  and  the  report  of  the  commissioners  be 
confirmed ;  and  further  ordered  by  the  Court,  that  Edward 
R.  Darden  and  John  A.  Darden  pay  the  costs  of  this  suit 
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from  the  time  of  filing  their  exceptions  in  the  County  ^<^"**  ^^^« 
Court/'    From  which  order  they  appealed  to  this  Court.      Daedkn 

Aft 

LredeU  for  the  appellantSt  objected  to  the  report  as  being    Maobt. 
exparUf  and  that  it  should  be  set  aside. 

IRnney  for  the  appellee,  admitted  that  the  decree  had 
no  binding  force,  but  contended  that  the  appeal  must  be 
dismissed,  as  there  were  properly  no  parties  to  it. 

Gastoii,  Judge,  after  sating  the  case  proceeded. — The 
merits  of  this  Controversy  have  not  been  argued  before  us. 
The  counsel  on  both  sides  have  agreed  in  the  opinion  that 
the  proceeding?  were  so  irregular,  as  not  to  warrant  any 
judgment.    There  was  no  petition  setting  forth  the  pro- 
visions in  the  will  of  Jethro  Darden,  or  the  parties  between 
whom  a  division  was  sought  to  be  made.    There  was  no 
action  constituted  by  any  process,  to  give  the  Court 
jurisdiction  in  relation  to  the  matters  on  which  it  professed 
to  adjudicate.  The  return  of  the  commissioners,  appointed 
on  the  application  of  the  executor,  might  properly  have 
been  filed  as  evidencing  his  disposition  of  the  estate  of  his 
testator;  but  it  received  no  validity  from  the  sanction  of 
the  commissioners ;  it  had  no  operation  except  against  those 
who  acquiesced  in  it ;  and  it  called  for  no  confirmation 
from  the  Court.    It  was  analagous  to  the  ordinary  case, 
in  which  an  executor  or  administrator  returns  an  account 
to  Court  of  his  administration  of  the  estate,  usually,  indeed, 
examined  by  auditors,  but  regarded  as  entirely  exparUf 
and  binding  on  him  only.      The    interference  of  the 
appellants  with  the  return  was  inofficious,  and  the  various 
orders  passed  thereon  without  authority.    The  division, 
was  the  division  of  the  executor,  and  of  such  of  the  parties 
as  concurred  therein,  and  its  propriety  could  only  be 
investigated  by  the  Court,  in  some  action  appropriate  for 
that  purpose.     If  the  Court  had  no  authority  to  act  judi-  ^ 

cially  upon  the  return  of  the  commissioners,  it  was 
equally  without  authority  to  give  judgment  to  either  party 
for  costs.  Costs  are  damages  adjudged  to  the  one  party, 
because  of  the  unjust  suit  or  defence  of  the  other. 
Where  no  action  has  been  constituted,  costs  cannot  be 
adjudged. 

Vol.  I.  65 
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Juiii,l83g.     ii  i^^g  Y^^^  insisted,  that  apon  this  yiew  of  the  proeeed- 
DABonr    jQgg^  iii^  Court  ought  to  dismiss  this  appeal ;  for  that  in 
Maoit.    contemplation  of  law,  what  purports  to  be  the  jadgment  of 
the  Superior  Court,  is  a  mere  nullity.  Without  admittiog 
it  to  be  so,  we  think,  nevertheless,  that  it  may  be  reviewed 
by  appeal.    This  is  the  only  mode  known  in  the  state  for 
the  correction  of  the  legal  errors  of  that  tribunal,  and  we 
understand  the  laws  regulating  the  Supreme  Court  as  au- 
thorising appeals  to  it  from  all  acts  of  the  Superior  Court, 
which  purport  to  be  final  adjudications  on  questionsof  right* 
The  judgment  ot   the  Superior  Court  must  be  reversed 
as  erroneous.  Not  considering  the  case  to  be  comprehend- 
ed within  the  term  "  actions,"  as  used  in  the  90th  section 
of  the  Act  of  1777  {Rev.  ck,  115),  and  believing  that  the 
costs  of  the  appeal  are  therefore  at  our  discretion,  we 
think  it  right,  in  a  matter  of  mutual  mistake  and  blunder, 
to  adjudge  no  costs  to  either  party. 
Per  Cubiam.  Judgment  reversed. 


THE  STATE  v.  MERRIL  MILLER. 

Where  the  defbnoe  of  a  penon  indicted  for  murder  aa  disdoied  by  hia  wit- 
nesses, consists  of  a  justification,  and  the  judge,  in  hia  charge,  takea  it  Ibr 
granted  that  the  homicide  was  committed  by  him,  he  does  not  therehj 
Tiolate  the  act  of  1796,  {Rev,  eh,  452,)  forbidding  the  ezpresoon  of  bis 
opinion  as  to  the  weight  of  evidence,  because  the  justification  neceasanly 
admits  the  homicide,  and  its  validity  cannot  be  examined,  except  upon  the 
supposition  that  it  was  committed  by  him  inHbo  seeks  to  justify  it 

Misconduct  in  a  juror  in  a  capital  case,  as  a  separation  fitun  his  ieDows,  or 
eating  or  drinking  without  the  permission  of  the  court,  beibire  deliweiiiiy 
the  verdict,  held  by  Ruffin,  C.  J.  and  DaNriL,  J.,  to  be  a  reason  for  nppiymg 
to  the  discretion  of  the  judge,  in  the  Court  below,  f>r  a  new  trial,  and  not  to 
render  the  verdict  a  nulli^,  and  a  venire  de  nrae  proper. 

But  per  GAarroN,  J, — Any  unauthorised  and  unexplained  separation  of  a  juror 
fixnn  his  fellows,  in  a  capital  case,  in  law  vitiates  the  verdict,  and  a  \ 
de  Mvo  should  be  awarded.    Minor  irregularities  are  grounds  for  a 
trial,  addressed  to  the  discretion  of  the  judge  who  presided  at  the  triaL 

The  effect  of  a  separation  of  the  jury,  befere  they  return  their  verdict,  and  the 
difference  between  a  new  trial  and  a  ventre  de  novo,  diacussed  anditetad 
at  length  by  Ruffin,  C.  J.,  and  Gaston,  J. 

Thb  prisoner  was  tried  before  SfirrLB,  Judge*  on  the 
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last  Circuit,  at  Wake,  for  the  murder  of  John  Whitaker.  Jpw»»lft86. 
Go  the  trial,  the  witnesses  for  the  prosecution  swore,  that  Statb. 
the  prisoner  came,  about  nine  o'clock,  a.  m.  with  a  stick,  ifiujoi. 
to  a  house  where  the  deceased  was  sitting,  and  there  a 
fight  took  place  between  the  prisoner  and  the  deceased,  in 
which  the  prisoner  fell,  with  the  deceased  upon  him — that 
immediately  afterwards  the  son  of  the  prisoner  came  up, 
when  a  separation  took  place,  and  the  deceased  retired, 
but  was  pursued  by  the  prisoner  and  his  son,  and  the  mor- 
tal blow  given.  Updh  the  defence,  one  Woodall  was  called, 
who  deposed,  that  soon  after  sunrise  of  the  same  morning, 
he  saw  the  prisoner  and  the  deceased  in  company,  when 
the  deceased  struck  the  prisoner  with  a  small  stick ;  u||k>n 
which,  the  prisoner  took  it  from  him  and  threw  it  away, 
saying,  that  he  did  not  wish  to  injure  the  deceased.  This 
witness  stated  that  the  prisoner  greatly  exceeded  the 
deceased  in  bodily  strength. 

**  After  the  evidence  was  closed  on  both  sides,  some  of 
the  jury  desired  leave  to  retire,  and  the  Judge,  without 
any  objection  being  made  by  the  prisoner  or  his  counsel, 
put  the  whole  jury  in  charge  of  the  sheriif,  and  permitted 
them  to  retire  together.  The  jury  accordingly  retired  out 
of  the  court-house,  in  charge  and  custody  of  the  sheriff. 
A  few  minutes  afterwards,  the  sheriff  returned  into  the 
court*house,  with  eleven  of  the  jury  only.  Thereupon  the 
clerk  was  directed  to  call  over  the  names  of  the  jury,  when 
Henry  Gorman,  the  juror  whose  name  was  third  upon  the 
list,  did  not  answer;  but  in  less  than  two  minutes,  he 
returned  into  the  court-house,  when  the  Judge  expressed 
his  strong  disapprobation  of  the  juror's  conduct ;  but  upon 
the  juror's  stating  that  he  was  obliged  to  step  aside  to 
obey  the  calls  of  nature ;  and  some  of  the  bystanders  tes- 
tifying that  the  juror  was  a  good,  well-meaning  man,  and 
would  not  knowingly,  on  any  consideration,  have  violated 
a  rule  of  law  or  of  the  court,  no  punishment  was  inflicted 
by  the  Court.  The  jurors  then  took  their  seats  in  the  jury 
box*  and  the  trial  proceeded,  without  objection  on  the  part 
of  the  prisoner,  or  his  counsel.  His  Honor,  after  stating 
to  the  jury  the  leading  principles  by  which  a  homicide 
was  mitigated  from  murder  to  manslaughter,  proceeded  as 
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JpKit,l836.  follows : — *  That  ihey,  (the  jury,)  would  inquire  why  it 
State  was,  or  how  it  happened,  if  they  believed  the  witness 
UtLLot.  ^<^cillf  ^ho  Stated  the  great  superiority  of  bodily  power 
the  prisoner  possessed  over  the  deceased,  that  he  was  at 
the  bottom  in  the  fight  and  scufile,  and  continued  there 
until  the  deceased  disengaged  himself  from  the  prisoner, 
and  attempted  to  go  off,  without  using  the  stick  in  the 
meantime,  which  he,  the  prisoner,  held  in  his  hand.  That 
if  they  believed  it  was  with  a  view  to  make  the  deceased 
strike,  so  as  to  afford  a  provocation  US  take  his  life,  it  would 
be  no  extenuation  of  the  prisoner's  ofience.  And  that  if 
they  collected  from  his  testimony,  that  the  prisoner  was 
not  labouring  under  a  strong  excitement,  immediately  after 
he  and  the  deceased  separated,  the  law  did  not  allow  him 
to  raise  himself  up  into  a  gust  of  passion,  and  pursue  the 
deceased,  at  the  time  and  place  stated  by  the  other  wit- 
nesses, to  take  his  life,  and  allege  that  his  ofience  was 
reduced  to  manslaughter  by  the  provocation.' " 

The  prisoner  was  convicted,  and  a  new  trial  was  moved 
for. 

First,  Because  his  Honor  had,  in  his  charge,  violated  tbe 
act  of  1796,  {Rev.  ch.  453,)  restraining  a  judge  from 
expressing,  in  his  charge  to  the  jury,  an  opinion  that  a  hot 
was  proved. 

Secondly,  Because  the  jury,  after  being  charged  with 
the  prisoner's  case,  separated  before  they  agreed  in  their 
verdict,  and  gave  it  in  to  the  court 

A  new  trial  having  been  refused,  the  counsel  for  the  pri- 
soner then  *'  offered  to  prove  that  while  the  juror,  Henry 
Gk)rman,  was  absent  from  the  body  of  the  jury,  he  visited 
the  store  of  W.  J.  Longee  &  Co.,  to  get  a  drink  of  spirits, 
which  (store)  stands  at  the  distance  of  one  hundred,  or  one 
hundred  and  twenty  yards  from  the  court-house,  and  in 
view  of  it," — which  the  court  refuse  to  receive.  The  place 
to  which  the  absent  juror  went,  was  about  seventy  or 
eighty  yards  from  the  court-house,  but  out  of  the  way  and 
retired.  Judgment  of  death  being  pronounced,  the  pri- 
soner appealed. 

W.  H.  Haywood f  for  the  prisoner. 
The  Attorney  General  for  the  state. 
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RuFFiN,  Chief  Justice— One  of  the  objections  on  which      ** 
the  motion  for  a  new  trial  is  founded,  is,  that  the  presiding     ^^'^ 
Judge  expressed  or  intimated  fin  opinion  that  certain  facts   Millu. 
were  proved.    This  is  supposed  to  have  been  done  in  those 
parts  of  the  charge,  in  which  the  Judge  said  to  the  jury, 
that "  they  would  inquire  why  it  was,  or  how  it  happened, 
if  they  believed  the  witness  Woodall,  who  stated  the  great 
superiority  of  bodily  power  the  prisoner  possessed  over  the 
deceased ;  that  he  was  at  the  bottom  in  the  fight  and 
scuffle,  and  continued  there  until  the  deceased  disengaged 
himself  from  the  prisoner,  and  attempted  to  go  off,  without 
using  the  stick  in  the  meantime,  which  the  prisoner  held 
in  his  hand ;  that  if  thev  believed  it  was  with  a  view  to 
make  the  deceased  strike  him,  so  as  to  afibrd  a  provocation 
to  take  his  life,  it  would  be  no  extenuation  of  the  prisoner's 
offence ;  and  that,  if  they  collected  from  his  testimony,  that 
the  prisoner  was  not  labouring  under  a  strong  excitement, 
immediately  after  he  and  the  deceased  separated,  the  law 
did  not  allow  him  to  reason  himself  up  into  a  gust  of  pas- 
sion,   and  pursue  the  deceased,  at  the  time  and    place 
stated  by  the   other  witnesses,   and  take  his  life,  and 
allege  that  his  offence  was  reduced  to  manslaughter  by  the 
provocation."    It  is  said  that  in  these  observations,  the 
Judge  assumed  as  facts,  that  the  witnesses  for  the  state 
had  truly  testified;  first,  that  the  prisoner  did  kill  the 
deceased  at  the  time  and  place  mentioned  by  them ;  and, 
secondly,  as  to  the  circumstance,  that  in  the  scuffle,  the 
prisoner  fell  at  the  bottom.    To  appreciate  the  force  of 
these  objections,  it  is  necessary  to  recur  to  the  nature  of 
the  testimony  of  Woodall,  and  {he  defence  of  the  prisoner, 
as  founded  on  it.     His  testimony  related  to  transactions 
between  the  prisoner  and  the  deceased,  in  the  morning  of 
the  day  on  which  the  homicide  happened,  and  was  relevant 
only  as  it  tended  to  show  a  provocation  then  received, 
which  in  law  would  mitigate  the  crime  to  manslaughter. 
That  must  have  been  the  point  contended  for  in  defence. 
The  Judge  was  examining  that  point,  and  advising  the 
jury  of  the  law  on  it.  In  the  very  nature  of  it,  and  for  the 
purposes  of  that  inquiry,  the  death  of  the  party  is  presup- 
posed ;  for  every  justification  or  excuse  admits  that  to 
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Jdwi,  1836.  haye  t^n  ^^^^  ^l,j^(j  j,  g^jygjji  |^  j^  justified.  The 
Statv  objection,  therefprei  does  not  apply  to  the  conduct  of  the 
MiixER.  Judge,  more  than  to  the  defence  of  the  prisoner  himself. 
The  jury  could  not  have  been- misled,  for  with  any  intelli- 
gence, they  must  have  understood  that  the  fact  of  the 
homicide  must  be  established  to  their  satisfacti<» ;  and 
that  both  the  defence  of  the  prisoner,  in  reference  to  the 
provocation,  and  the  charge  of  the  Judge,  related  to  a 
question,  which  would  be  consequent  on  their  determina- 
tion of  the  main  point  of  the  death.  On  the  general  cha- 
racterof  the  case,  including  that  principal  point,  the  Court 
had  previously  instructed  the  jury ;  and  as  no  exception  is 
taken  to  that  part  of  the  charge,  it  must  be  understood  by 
us,  that  the  Judge  did  not,  at  that  time,  intimate  his  opin- 
ion  upon  the  credit  to  which  the  witnesses,  who  deposed 
to  the  deed  itself,  were  entitled.  Having,  in  a  proper 
manner,  performed  his  duty  thus  far,  he  could  not  diacun 
the  point  raised  by  the  testimony  of  Woodall,  but  in  con- 
nection with  a  supposed  deed,  such  as  the  other  witnesses 
had  represented.  But  the  jury  could  not  have  inferred 
therefrom,  that  the  Judge  held  the  fact  to  be  established 
for  any  other  purpose  than  that  to  which  he  was  then 
calling  their  attention. 
^^"r.  We  think  the  <>ther  part  of  the  objection  is  equallv 

by  a  Judge  Untenable.  The  witnesses  for  the  state  deposed  to  all  the 
charge,  circumstanccs  of  the  fatal  rencounter ;  among  which  was 
thata^Lct  the  one,  that  when  the  parties  went  out  of  the  house,  a 
iB^^but  muffle  ensued,  when  the  prisoner  fell,  and  the  deceased  oo 
which,  if  him.  It  is  said  the  Judge  assumed  this  to  he  true,  and  in 
not  preju.  that  rcspcct  erred.  If  that  assumption  be  made,  it  is 
dice  the      manifest  that  it  could  not  be  to  the  prejudice  of  the 

pn8oner,i8  i 

noterro.  prisoner.  We  attach,  indeed,  very  little  importance  to  the 
°^^  circumstance  in  itself,  for  in  a  scuffle,  the  stronger  com* 
batant  may  come  to  the  bottom  from  many  accidental 
causes,  and  not  by  design  on  his  part,  or  the  superior 
advantage  or  skill  of  his  adversary.  But  it  is  a  circum- 
stance which  of  itself  tends  to  establish,  that  the  person 
thus  found  at  disadvantage  was  not  the  more  powerful,  or 
did  not  bring  on  the  engagement ;  so  that  an  inference 
thci-efrom  favourable  to  the  prisoner  might   have  been 
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pressed  oa  the  jury.  As  the  Evidences  of  the  &ct  came  Jpiw»183<^ 
from  the  witnesses  against  the  prisoner,  he  might  insist  S^^tb 
that  i^  musi  be  taken  for  troe  as  against  the  state,  and  ^Jwwm 
sorely  he  cannot  complain  that  the  Court  yielded  to  the 
force  of  that  argument  on  his  behalf.  It  is  said,  however, 
that  there  was  at  least  an  intimation  that  the  prisoner 
played  a  feigned  part  on  the  occasion — of  which  there  is 
no  evidence.  We  are  unable  to  perceive  any  such  inti- 
mation. An  inquiry  into  the  cause  of  the  prisoner's  fall  is 
advised, — whether  it  happened  by  accident  or  design. 
But  there  is  not  the  slightest  intimation  that  it  was  by 
design.  It  is  assumed  that  it  might  have  been  so,  and  so 
unquestionably  it  might  have  been.  If  it  was  by  design, 
then  the  deductions  just  mentioned  in  favour  of  the 
prisoner  could  no  longer  be  made  from  it,  but  it  would 
give  rise  to  others  of  an  opposite  character.  The  instruc- 
tions actually  given  were  therefore  correct,  in  point  of 
reason  and  law.  If  they  were,  they  are  not  erroneous^ 
although,  (as  we  think  is  the  case  here,)  they  might  be 
unnecessary  and  immaterial.  If  the  Judge,  in  summing 
up,  deemed  it  prudent  to  notice  a  circumstance  so  unira- 
portent,  we  do  not  perceive  how  it  could  be  to  the  prejn* 
dice  of  the  prisoner,  unless  he  should,  in  relation  to  it,  ky 
down  some  rule  wrong  in  itself;  and  that  is  not  pretended. 
He  certainly  left  the  inquiry  of  fact  entirely  to  the  jury. 
It  might  be  immaterial,  but  it  could  not  be  harmful  to  the 
prisoner ;  and  as  to  the  legal  consequences  from  the  result 
of  the  inquiry,  if  one  unfavourable  to  the  prisoner  could 
be  found,  we  concur  with  his  Honor. 

In  the  opinion  of  the  Court,  there  is  no  cause  for  a  new 
trial  in  this  part  of  the  case. 

It  is  further  insisted  that  the  prisoner  is  entitled  to  a 
second  trial,  first,  for  the  separation  of  one  of  the  jurors 
from  his  fellows  before  the  verdict  was  rendered,  and 
secondly,  because  that  juror,  during  the  separation,  drank 
spirituous  liquor. 

In  relation  to  the  latter  reason,  if  we  thought  it  in  itself  Matter  il- 
sufficient,  there  might  perhaps  be  insuperable  diflkulties  ^mTfn 
in  the  way  of  our  taking  notice  of  it  upon  this  record.  ^  **"^*  ^ 
The  point  was  not  brought  forward  until  after  a  mistrial  ihouid  u 
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JDifi,l836.  had  been  moved  for  upon  another  ground,  and  disposed  of: 
State     and  perhaps  the  Court  refused  to  consider  it  then,  because 

Millie.    ^^  ^^  ^^^  ^°  ^"®  ^'°^^'  according  to  the  orderly  proceed- 
stated  on     iogs  of  the  Court.    Again,  Lord  Hale,  2  P.  C.  306,  lays 
ti^ record,  j^  down, "  that  if  a  juror  eat  or  drink  at  the  charge,  for 
broaght      the  purpose  of  the  prisoner,  and  the  verdict  find  him 
^^^  guilty,  it  is  good ;  but  if  it  find  him  not  guilty,  and  this 
ground  for  appears  by  examination,  the  Judge  before  vrhom  the  ver- 
B  new  1     jj^^  ^^^  given,  may  record  the  special  matter,  and  there- 
upon the  verdict  shall  be  set  aside."    In  the  next  page  he 
states  the  case  of  the  jury  sending  for  a  viritness  to  repeat 
his  evidence,  who  doth  it  accordingly :  "  this  appearii^ 
by  examination  in  Court,  and  indorsed  upon  the  record  or 
pastea,  will  avoid  the  verdict.''    A  Court  of  errors  cannot 
notice  any  facts  but  those  appearing  in  the  record ;  and  it 
appears  from  the  passages  cited  how  matter  of  this  sort 
ought  regularly  to  appear.    Here  the  record  does  not  set 
forth  that  the  juror  in  fact  drank  spirits,  but  only  that  the 
prisoner  offered  to  prove  that  he  went  to  get  a  drink.   The 
presiding  Judge  is  from  necessity  exclusively  to  determine 
the  facts.  It  might  be  that  he  did  not  believe  the  evidenos 
offered,  or  it  might  be,  that  if  heard,  it  would  not  have 
satisfied  him  of  the  material  fact,  that  the  juror  really 
drank,  since  it  only  professed  to  go  to  the  extent  that  he 
went  for  that  purpose,  and  not  that   he   consummated 
it.    On  the  other  hand,  if  the  objection  be  valid  in  law, 
and  the  Judge  refused  the  proof,  because  he  deemed  the 
objection  invalid,  it  may  be  fairly  urged,  that  the  facta  as 
ofiered  to  be  proved,  and  every  reasonable  infer^ice  from 
them,  ought  to  be  considered  as  stated  in  the  record ;  it  ts 
thus  when  an  exception  is  taken  to  the  opinion  of  the 
Court  against  the  admissibility  of  evidence.    The  error  is 
in  excluding  such  evidence,  and  therefore  it  cannot  be 
considered  that  the  facts  to  which  it  relates  were  estab- 
lished, but  that  they  would  have  been,  if  the  evidence  had 
been  received ;  and  because  those  facts,  when  estaUishedt 
would  in  law  produce  a  dififerent  residt,  the  judgmeot 
given  is  reversed.    It  would  seem  to  me,  that  the  jostioe 
of  the  Court,  not  to  say,  the  humanity  of  the  law,  would 
mete  to  a  prisoner  the  like  benefit  in  a  case  of  this  sort.    I 
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should  be  extremely  reluctant  to  decide  a  capital  case  Jpwg,i836. 
agaioflt  the  accused  upon  so  nice  a  distinction,  since  it  is     Stati 

mm 

altogether  uncertain  whether  the  Judge  failed  to  state  the   nfiuja. 
fiicts  directly  and  with  the  utmost  precision,  because  he 
did  not  find  them  upon  examination,  or  because  he  would 
not  enter  into  the  examination,  since  he  deemed  the  facts 
immaterial.    In  favour  of  life,  I  would,  in  such  a  case  of 
doubt,  rather  take  the  latter  presumption,  and  suppose  the 
case  was  sent  to  us  to  determine  the  law  upon  the  facts, 
rather  than  to  consider  whether  the  Judge  had  rightly 
judged  of  the  facts  upon  the  evidence.    I  make  these 
observations,  with  a  view  to  draw  the  attention  of  counsel 
and  those  who  preside  at  trials  to  future  cases,  rather  than 
as  material  in  the  present;  which  we  think  does  not 
depend  on  the  mode  in  which  the  record  brings  the  point 
before  us.    Admitting  that  the  juror  did  drink,  and  that 
the  special  matter  bad  been  recorded  by  the  Judge,  it  is 
our  opinion,  that  it  does  not  avoid  the  verdict.    It  is 
true  that  it  was  not  brought  forward  in  this  light  in  the 
Superior  Court,  nor  in  the  argument  in  this  Court,  but  in 
each  was  treated  as  a  ground  for  a  new  trial.    In  that 
sense,  it  must  be  addressed  exclusively  to  the  Judge  who 
tried  the  cause.    But  the  true  and  legal  consequence  from 
such  misconduct  of  a  jury  as  vitiates  the  verdict,  is  not 
that  the  verdict  is  to  be  set  aside  as  erroneous,  but  that  it 
is  null,  and  that  there  has  been  9l  mistrial.    For  that 
reason,  a  venire  de  novo  was  awarded,  long  before  new 
trials,  in  the  modern  sense  of  the  term,  had  any  existence ; 
and  in  the  passage  in  Lord  Hale,  already  quoted,  it  is 
stated,  that  the  rule  applies  as  well  to  verdicts  for  a  pri- 
soner, as  to  those  against  him,  although  a  new  trial,  even    * 
to  this  day,  cannot  in  England  be  granted  in  a  capital 
case.    But  it  is  our  duty  to  give  the  prisoner  all  the 
advantage  to  which  the  whole  record  entitles  him,  and  to 
pronounce  that  there  was. a  mistrial,  if  it  be  such  in  law, 
although  he  did  not  take  that  specific  objection ;  as  it  would 
be  to  arrest  the  judgment  for  any  other  defect.    We  have 
therefore  taken  into  consideration  both  of  the  objections  to 
the  conduct  of  the  juror,  as  constituting  or  not,  a  mistrial. 
It  is  obvious,  upon  a  alight  acquaintance  with  the  history 
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Jwa,  1836.  of  iiiQ  in^y  that  there  hai  beeot  in  diflbrent  ages,  a  great 
Stats    difference  in  the  degree  of  strictaeii  practiied  towards 
M,f;_^    jurors.  It  is  laid  down  ancientlyt  that  a  jury  once  cfaaiged 
cannot  be  discharged  before  they  render  a  verdict,  nor  can 
they  separate*  nor  can  they  eat  or  drink,  withoat  license 
from  the  Court.    This  we  find  as  a  general  propositioD, 
without  any  qualification  as  to  cases  of  felonies  or  misde- 
meanors, or  cases  civil  or  criminal,  or  referring,  except  as 
to  eating  or  drinking,  to  leave  first  granted  by  the  Court. 
As  regards  the  particular  misconduct  of  eating  or  drinldng. 
Lord  Halb,  ti  PL  C.  306,  says,  '*  that  though  it  be  not  at 
the  charge  of  either  party,  anciently  it  was  held  it  would 
avoid  the  verdict,"  and  refers  to  the  Year-book,  24  E.  3,  as 
his  authority :  yet  in  the  next  sentence  it  appears  that  it 
was  in  his  day,  and  had  been  ever  since  14  Hen.  7,  settled, 
that  unless  it  be  at  the  charges  of  a  party,  it  is  only  a 
misdemeanor,  fineable  in  them  that  do  it,  but  avoids  not 
the  verdict.    This  is  found  in  a  treatise  exclusively  on  the 
crown  law,  and  therefore  the  modification  must  be  taken 
to  embrace  criminal  cases.    Lord  Cokb  lays  down  the 
same  doctrine,  Co.  Lit.  327.    We  know,  indeed,  that 
innumerable  cases  are  found,  in  which  it  has  been  applied 
to  civil  suits,  but  they  had  no  connection  with  the  subject 
on  which  Lord  Hale  was  writing,  and  he  cannot  then  be 
supposed  to  allude  to  them.    We  are  not  aware  of  any 
adjudication  in  England  or  in  this  country,  in  accordance 
with  the  most  ancient  rule  of  Edward  the  Srd's  time,  bnt 
.    in  New  York.    In  that  state,  it  seems  that  drinking  is  not 
tolerated  in  any  shape,  during  the  progression  of  the  trial, 
and  if  the  liquor  be  even  given  by  consent  of  the  parties  to 
a  civil  cause,  it  vitiates  the  verdict.    We  think,  however, 
that  the  usages  of  our  own  state  sustained  by  the  clear  and 
venerable  authority  cited  by  Lord  Hajub,  ought  to  oat^ 
weigh  with  us  the  opinion  of  the  most  respectable  Judges 
of  our  sister  state.    This  particular  question  has  moreover 
been  considered  and  determined  by  this  Court,  in  a  capital 
case.      In  Sparrau/s  caae,  3  Murp.  487,  I  made  the 
objection  myself,  but  the  Court  held  unanimously  that  it 
had  been  settled  rightly  that  taking  refiwhment  vitiates 
the  verdict  only  in  those  cases  where  they  are  furnished  by 
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the  party  for  whom  the  verdict  is  found.  I  do  not  dispute  Jowc,  1836. 
that  if  a  juror  drink  to  ezcessy  so  as  to  disqualify  himself  ^tatb 
for  his  office,  it  is  not  only  a  gross  misdemeanor,  but  it  ]^|„^. 
ought  to  vitiate  the  verdict.  I  will  not  deny  that  such  a 
case  appearing  in  the  record  could  be  acted  on  by  a  Court 
of  error.  It  can  however  .be  supposed  to  occur  so  seldom, 
as  to  render  such  a  jurisdiction  almost  idle  and  unneces- 
sary. The  necessity  for  it  rests  upon  the  possibility  that 
a  Judge  would-take  and  retain  a  verdict  from  such  a  jury, 
which  would  be  a  monstrous  act.  But  the  supposition  that 
any  Judge  would  commit  such  an  «ct  is  in  itself  equally 
improbable  and  monstrous.  It  is  impossible  but  that  the 
jury  would  be  kept  together  until  they  became  capable  of 
deciding,  or  that  in  a  case  in  which  a  new  trial  was 
allowed,  the  verdict  would  be  set  aside  and  the  cause 
retried.  But  on  the  present  case  it  does  not  appear  that 
the  juror  did  not  provkie  himself  with  the  spirit,  and  there 
is  no  suggestion  that  he  drank  to  the  slightest  degree  of 
intoxication.  In  our  opinion,  this  misconduct  does  not 
render  void  the  verdict  that  has  been  taken ;  we  could  not 
hold  that,  without  at  the  same  time  declaring,  that  we 
would  treat  in  the  like  manner  a  contrary  verdict,  which 
would  be  a  doctrine  alarming  to  the  whole  community. 

Reasons  of  the  like  kind  bring  me  to  a  similar  conclusion 
upon  the  subject  of  the  other  act  of  misconduct  in  the  juror. 
I  cannot  think,  that  an  absence  of  a  juror  for  two  minutes 
from  the  body  of  the  jury,  without  communication  with 
any  person,  as  far  as  appears  upon  this,  or  any  other  sub- 
ject, but  to  ask  for  a  drink,  does,  l^  itself,  annul  the  find- 
ing. It  is  true  that  I  am  not  able  to  adduce  an  English 
adjudication  in  point,  in  a  case  which  appears  to  be  capi- 
tal ;  and  but  one  of  that  description  in  this  country,  in 
which  an  opinion,  similar  to  that  entertained  by  myself,  is 
expressed.  But  it  is  to  be  remembered,  that  the  rule  itself, 
as  anciently  laid  down,  is  not  by  its  terms  restricted  to 
capital  cases.  It  embrades  alike  those  of  every  description ; 
and  there  is  not  more  authority  in  the  courts,  without  the 
mandate  of  a  statute,  to  depart  from  it  in  one,  than  in 
another  case.  While  I  own  that  I  find  no  instance  in 
which  a  verdict  found  by  a  jury  that  had  separated,  has 
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JoNB,l836>  been  held  suf&cient  to  authorise  sentence  of  death,  I  nrnst 
State     not,  at  the  same  time,  omit  to  mention,  that  my  researches 
m,,t'»«.     have  been  equally  ineffectual  for  a  case  in  which  the  con* 
miction  or  acquital  of  a  person,  charged  capitally,  has  been 
set  aside  for  that  reason.    We,  however,  do  know,  that  in 
many  cases  of  that  grade,  the  trial  has  been  adjourned  over 
from  one  day  to  another,  and  the  jurors  allowed  refresh- 
ments.   Such  was  the  course  upon  the  trials  of  Stone, 
Hardy  and  Tooke,  for  treason,  6  Term  Rep.  530,  both 
with,  and  without  the  consent  of  the  prisoner ;  and  also  in 
Burr's  trial;  and  this  has  been  allowed  in  this  state  in 
Kimbrough*s  Case,  2  Dev.  Rep.  431,  as  a  matter  of  sound 
discretion.  At  first  this  was  put  upon  the  ground  of  neces- 
sity, arising  out  of  the  length  of  modern  trials ;  and  it  was 
said,  that  necessity  justified  what  it  compelled.    But  it  is 
plain,  that  necessity  is  not  used  in  its  strict  and  absolute 
sense;  for  the  departure  of  the  judge  from  the  jury  and 
place  of  trial  was  not  unavoidable,  and  the  jury  might 
have  slept  and  eaten  in  their  box.    It  only  means  highly 
convenient  to  all  concerned  in  the  trial,  and  highly  condu- 
cive to  the  purposes  of  justice,  by  enabling  the  judge  and 
jury  to  apply  their  faculties  to  the  case  before  them.  That 
kind  of  necessity  must  vary  with  each  case.;  and  therefore 
it  was  properly  said  by  Chief  Justice  Hsndebson,  **  that 
it  is  mere  matter  of  discretion  in  the  court,  convenient  and 
necessary  for  the  exercise  of  its  functions,  in  which  the 
prisoner's  consent  has  nothing  to  do."  This  is  one  nuirked 
departure  from  the  text  of  the  ancient  common  law,  and  is 
one  evidence  of  the  sense  in  which  it  is  now  to  be  under- 
stood, as  applied  to  capital  cases.    It  cannot  be  disputed, 
that  this  particular  misconduct  of  departure  does  not  vitiate 
verdicts  in  civil  causes.    It  is  so  laid  down  by  the  best 
elementary  writers,  and  there  are  numerous  adjudged  cases 
in  support  of  it.    The  like  is  found  on  indictments  for  mis- 
demeanors of  the  highest  grade.    How  were  those  excep- 
tions established  ?    By  force  of  the  opinions  of  the  Judges 
of  the  courts  of  the  common  law,  as  to  the  true  meanii^ 
of  the  rule  originally,  or  as  to  the  sense  in  which  it  ought 
to  be  received  in  the  present  state  of  society,  so  as  to  make 
it  accord  with  other  received  modifications  of  the  law*    In 
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the  case  of  Woolff  Kinnear  and  others  for  a  conspiracy,  Jow»ilS36. 
reported  in  2  M.  &  S.'462,  and  better  in  1  Chttty's  Rep.     ^tatk 
401,  Chief  Justice  Abbott  not  oaly  adjourned  the  court   mhxkr. 
over  to  next  day,  but  without  theknowledge  of  the  accused, 
permitted  the  jury  to  disperse,  and  each  one  to  spend  the 
night  at  his  own  house,  with  a  caution  not  to  have  any 
communication  with    kuy    person  concerning  the  trial. 
There  not  being  any  suggestion  of  such  communications, 
a  motion  to  set  aside  the  verdict  was  made  upop  the  simple 
and  dry  ground  that  it  was  null,  by  reason  of  the  separa- 
tion singly.    The  court  unanimously  denied  the  motion, 
upon  the  ground  that  it  was  frequently  practised,  and 
every  instance  of  it  was  evidence  of  the  lawfulness  of  it; 
and  that  it  ought  to  be  in  the  discretion  of  the  court.  The 
judges  say  explicitly,  that  consent  ought  and  could  make 
no  difierence^  for  the  accused  is  not  free  to  deny,. and  ought 
not  therefore  to  be  asked ;  nor  did  the  leave  of  the  court 
justify  or  give  authority  to  the  jury,  except  as  it  prevented 
the  act  from  being  a  contempt;  for  the  judge's  order  could 
not  make  that  lawful  which  was  in  itself  uirlawful.   l*hese 
reasons  seem  to  me  to  have  the  utmost  weight,  and  to  bring 
the  question  down  to  the  single  point,  whether  the  rule  is 
now  to  be  considered  as  a  positive,  rigorous,  inviolable 
mandate  of  the  law,  never  to  be  departed  from  under  any 
circumstances,  or  as  one  to  be  generally  observed,  as  con- 
ducive to'expedition  in  business,  and  to  the  fairness  of  trials ; 
but  which  admits  of  exceptions,  to  be  addressed  to  the  dis- 
cretion of  the  court,  as  grounds  for  a  new  trial,  if  there 
be  a  suspicion  that  the  jury  has  been  tampered  with,  or 
that  there  was  opportunity  for  it.    To  the  whole  court 
the  latter  appeared  the  better  interpretation  of  the  princi- 
ple.   That,  it  is  true,  was  a  case  of  misdemeanor ;  but  the 
principle  seems  to  me  to  be  the  same.    Mr.  Justice  Best, 
too,  puts  the  case  of  a  capital  felony  as  one  to  which  the 
application  of  the  rule,  in  its  literal  acceptation  would  be 
most  alarming;  so  much  so,  as  to  convince  him  that  such 
could  not  be  the  rule.    He  says,  "  if  the  argument  is  right, 
it  is  right  to  this  extent — that  if,  by  any  accident,  a  juror 
gets  out  of  the  box  for  a  single  minute,  it  is  a  mistrial.  Let 
us  see  the  extent  to  which  this  doctrine  may  be  carried. 
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JuifK,  1836.  Suppose  in  the  case  of  a  trial  for  capiUdfeUmy,  aome  tX 
State      the  jury,  by  accidents  get  out  of  the  box,  and  the  prisoner, 

MiLLEft.  ^^  ^^'^  result  of  the  trial,  be  acquitted,  the  consequence  of 
this  argument  would  be,  that  it  was  a  mistrial,  and  the 
man  must  be  put  on  his  trial  again  ;*'  which  be  deemed,  as 
well  he  might,  too  mischievous  to  be  sanctioned  as  law.  It 
is  clear,  that  is  to  be  the  effect  of  the  doctrine,  if  estab- 
lished. To  my  mind,  the  safety,  liberty  and  life  of  the 
citizen,  wl^o  may  happen  to  be  accused,  stand  opposed  to 
it.  I  do  not  here,  more  than  I  did  on  the  preceding  point, 
contend,  that  there  may  not  be  flagrant  oases  of  miscon- 
duct during  the  separation  of  the  jury,  which  ought  to 
annul  their  verdict;  and  for  which,  if  stated  in  the  record, 
this  Court,  as  a  revising  tribunal,  might  be  bound  so  to  do. 
But  the  inquiry  is,  whether  every — the  least  separation — 
one  for  two  minutes,  as  here,  and  next,  for  one  minute  or 
one  second,  is  to  have  that  effect.  To  me  it  seems  clear, 
that  the  interests  of  the  public  and  of  the  accused,  alike 
require  that  we  should  take  the  rule  as  we  find  it  in  Lord 
Hale's  time,  as  it  has  been  known  in  use  and  daily  prac* 
tice  in  England  and  in  this  state  for  many  years  past, 
rather  than  in  the  obdurate  sense  imported  by  its  terms, 
as  we  first  find  it  expressed.  It  is  worthy  of  remark,  that 
at  that  time  there  were  no  means  in  the  discretion  of  the 
court,  for  correcting  the  wilfulness  or  the  mistakes  of  jarors. 
Attaints,  and  the  doctrine  of  mistrials,  furnished  the  only 
method  of  redress.  It  might  be  much  better  to  lay  down 
as  a  positive  and  unqualified  text,  that  acts,  which  tended 
to  false  verdicts,  should  vitiate  all  into  which  they  entered, 
rather  than  allow  those  which  were,  in  fact,  unjust,  through 
the  corruption  of  the  jury,  to  be  obligatory.  The  more 
modern  practice  of  granting  new  trials,  affords  a  readier, 
easier  and  more  just  method  of  redress ;  which  renders  the 
ancient  rigour  both  unnecessary,  and  highly  inconvenient ; 
not  that  jurors  ought  not  still  to  be  kept  together, 
and  refrain  from  intoxicating  liquors,  or  that  the  court 
should  not,  in  all  cases,  obrerve  those  precautions 
against  the  jurcH^  being  tampered  with,  and  especially 
in  criminal  cases,  and,  above  all,  in  capital  felonies; 
but  when  such  irregularities   do  occur  notwith9tandiDg 
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every  precaution,  the  Court  now  has  power,  not  only  of  Jqwk,  1836. 
punishing  the  jurors,  but  of  visiiting  upon  the  parties  all     Statb 
such  consequences  from  the  acts  as  they  appear  to  the    'f^J!'^^ 
Court  to  have  produced.      If  the  party  cause  the  irregu- 
larity, policy  requires  that  a  verdict  in  his  favour,  however 
right,  should  be  forfeited.    But  if  the  party  had  no  agency 
in  it,  there  appears  little  reason  for  depriving  him  of  his 
verdict,  if  proper  upon  the  evidence  and  upon  the  law  in 
the  opinion  of  the  Court,  merely  upon  the  ground  that  a 
juror  had,  without  his  privity,  misbehaved.    I  have  but 
little  doubt  that  this  power  of  the  Court  over  verdicts  in 
misdemeanors,  and  in  suits  between  man  and  man,  was 
the  real  I  though  perhaps  at  the  time,  the  imperceptible 
cause  of  the  first  relaxations  in  cases  of  that  description. 
It  seems  to  me  to  have  been  a  satisfactory  and  sufficient 
ground  for  such  a  relaxation,  if  indeed  the  rule  was  ever 
literally  received.    That  it  never  was,  or  at  any  rate  hat 
not  been  for  centuries  past  even  in  criminal  cases,  we  also 
learn  from  Lord  Hale,  2  PI.  Co.  296,  who  states  a  case 
where,  upon  not  guilty,  there  was  a  jury,  one  of  whom, 
after  their  departure  out  of  Court,  left  his  companions; 
which  being  discovered  by  the  Court,  another  juror  was 
sworn  in  the  place  of  A.    He  afterwards  returned,  and 
being  examined  by  the  Court,  stated  that  he  went  to 
drink,  and  had  not  spoken  with  the  defendant :  whereupon 
his  substitute  was  dischaaged,  and  the  verdict  of  A.  and 
the  other  eleven  was  taken,  though  he  was  fined  for  his 
contempt.     For  this  the  Year-book  of  34  Ed.  3  is  cited ; 
which  certainly  carries  us  back  to  a  very  remote  period, 
almost  coeval  with  the  rule  in  its  origin.  ,   The  case  is 
not  stated  to  have  been  one  of  felony ;  but  the  contrary 
does  not  appear ;  and  if  there  had  been  a  distinction,  that 
humane  and  eminent  Judge  would  not  have  omitted  all 
notice  of  it.     In  this  country  there  is  some  diversity  of 
opinion  upon  the  eflfect  of  a  separation  uf  the  jury.  In  every 
state  we  believe  it  is  held  that  it  does  not,  per  se,  vacate  a 
verdict,  in  civil  actions ;  and  as  far  as  we  have  had  access 
to  the  reports,  in  all  except  Virginia,  the  rule  is  the  same 
in  inferior  crimes.    In  that  state  it  was  held  by  a  majority 
of  the  General  Court  in  The  Commonwealth  v.  MCarh 
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JaNB,  1836.  Virginia  Cases,  Hfll,  that  a  separation  was  fatal  to  a  ver- 
State  dict  in  grand  larceny.  The  cases  in  the  other  states  are 
^'  collected,  and  well  arranged  by  the  reporter,  in  a  note  to 
the  case  of  Smith  v.  Thompson,  1  Cowen's  Rep.  221.  To 
them  may  be  added,  the  caseof  Crutopier,2  Hawy.  Rep. 
238,  in  this  state.  That,  it  is  true,  was  an  indictment  for 
perjury,  and  was  a  decision  of  a  District  Court  only;  bat 
the  doctrine  has  been  received,  and  frequently  acted  on 
since ;  and  I  must  again  ask,  by  what  authority  the  law  can 
be  modified  in  one  case  more  than  in  another.  Lord  Cokb, 
from  whom  the  text  is  received,  states  it  with  no  such 
modifications ;  and  if  they  are  admissible  for  the  purpose 
of  convenience  and  aid  in  the  administration  of  justice  in 
one  class  of  cases,  they  seem  to  be  equally  proper  in  every 
other,  to  which  the  same  reasons  apply.  In  the  case  of 
The  People  v.  Douglas,  4  Cowen,  26,  the  doctrine  deemed 
correct  by  me,  is  recognised  by  the  Supreme  Court  of 
New  York,  as  applicable  to  trials  for  capital  felonies :  and 
Mr.  Justice  WooDWORTH  after  a  review  of  all  the  cases, 
both  English  and  American,  adopts  the  conclusion  without 
hesitation.  To  the  objection  that  it  leaves  too  much  to 
the  discretion  of  the  Judge,  I  can  only  reply,  that  much 
as  every  Judge  must  regret  the  exercise  of  discretionary 
powers,  many  equally  important  with  this,  are  possessed 
by  Courts,  and  it  is  indispensable  that  they  should  be  ao 
possessed.  It  is  better  that  the  ^ne  in  question  should  be 
so  entrusted,  than  the  verdicts  should  be  absolutely  nuil^. 
If  it  be  a  discretion  not  to  set  aside  a  verdict  of  guilty  fin* 
this  misconduct,  when  it  has  not  in  the  judgment  of  the 
Court  influenced  the  verdict,  it  is  equally  a  discretion  to 
let  a  verdict  of  not  guilty  stand  under  like  circumstances. 
If  I  am  not  greatly  mistaken  in  the  supposition  I  have 
ventured  to  suggest,  as  to  the  causes  of  the  extreme  strict- 
ness with  which  juries  were  in  ancient  times  watched  and 
imprisoned,  and  of  the  motives  for  not  continuing  it,  fur- 
nished by  the  increased  facilities  of  doing  justice  by  milder 
means  through  new  trials,  there  is  in  this  state,  whatever 
may  be  the  case  in  England,  full  scope  for  the  exercise  of 
a  sound  discretion  on  this  subject  as  in  others,  through  the 
power  expressly  given  by  the  statute,  to  grant  new  trials 
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in  capital  conrictions.     As  in  other  cases,  the  misconduct  Jpw»,  1836. 
of  jurors  is  addressed  to  the  Courts,  on  a  motion  for  a      Svhtk 
new  trial,  and  not  as  constituting  a  mistrial,  why  may  it    3(1^^, 
not  be  in  this  case  also  ?      The  objection  is  that  it  will 
then  rest  in  discretion.     Not  so  when  facts  are  stated  in 
the  record  which  show  that  the  jury  was  unduly  influenced, 
or  make  a  case  of  probable  cause  for  suspicion.      To  be 
sure  the  Judge  sitting,  must  weigh  the  evidence  of  those 
facts,  and  it  rests  with  him  to  set  them  down  in  the 
record :  but  we  may  safely  trust  to  the  integrity  of  the 
Judge,  to  tell  the  truth,  though  we  are  forbidden  to  place 
a  blind  confidence  in  the  correctness  of  his  judgment  as 
to  the  law.    In  cases  which  fall  short  of  raising  a  suspi- 
cion in  every  reasonable  mind  that  the  verdict  has  been, 
or  may  have  been  produced  by  some  undue  influence,  I 
think  it  safe  to  leave  it  to  the  discretion  of  the  Judge,  to 
throw  in  slight  acts  of  irregularity  in  the  jury,  with  other 
things,  to  show  that  the  verdict  is  probably  wrong,  or  is 
not    at   least  manifestly  right,  and  on  that  account  to 
set  aside  the  verdict  by  ordering  a  new  trial.    That  this 
ought  not  to  apply  to  a  capital  case  I  will  admit,  if  there 
were  any  other  safe  or  practicable  way  open  to  us.  But  I 
never  can  agree  that  a  verdict  of  acquittal  should  be  avoided 
for  two  minutes  absence  of  a  juror,  which  is  to  follow  if  this 
verdict  of  guilty  be  avoided.    Besides,  this  discretion  of 
granting  a  new  trial    in    capital   cases  already  exists. 
Tremendous  as  it  is,  and  as  it  is  felt  to  be  by  every  Judge,  it 
has  been  against  their  wills,  and  after  repeated  refusals  of 
themselves  to  assume  it,  imposed  on  them  by  legislative  au- 
thority.   It  is  true,  it  is  only  to  grant  new  trials  to  the 
accused ;  but  it  must  ever  be  remembered,  that  a  discre- 
tion to  grant,  is  also  a  discretion  to  refuse ;  which  puts 
the  life  of  every  convict  in  the  hands,  and  at  the  will  of 
the  Judge.    I  am  not  alarmed  that  it  should  be  so  to  that 
extent.  To  all  practical  purposes  and  to  the  ends  of  justice 
and  humanity,  it  has  heretofore  been  carried  discreetly,  and 
exercised  honestly.     Unless  it  shall  be  abused,  the  Legis- 
lature will  have  no  motive  for  recalling  it,  or  restricting  it, 
and  until  that  body  shall  see  reason  to  do  so,  this  Court,  I 
think,  ought  not,  and  cannot. 

Vol,  I.  67 
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JpwK,l836.     J  ^ijj  therefore  of  opinion,  that  judgment  of  death  ought. 
State     {q  law,  to  be  pronounced  Upon  the  verdict,  against  thepri- 
Miuxft.   ^ner,  and  that  the  same  be  accordingly  certified  to  the 
Superior  Court  of  Wake. 

Danixl,  Judge  concurred  with  the  Chief  Justice. 

Gaston,  Judge  dissented,  and  delivered  the  following 
opinion : — 

I  concur  with  the  other  members  of  the  Court  in  the 
opinion,  that  the  error  assigned  in  this  case,  for  that  the 
presiding  Judge,  expressed  or  intimated  an  opinion  to  the 
jury  upon  the  facts,  is  not  sustained.  The  reasons  stated 
by  my  brother  Ruffin  for  overruling  this  objection,  are  so 
entirely  satisfactory,  that  I  have  no  wish  to  add  a  word 
to  them.  I  am  also  of  opinion,  that  the  irregularities  of 
the  trial,  urged  as  a  reason  for  setting  aside  the  verdict 
and  granting  a  new  trial,  were  addressed  to  the  discretionof 
the  presiding  Judge,  and  that  as  a  Court  of  Errors  we  have 
no  jurisdiction  to  review  the  exercise  of  that  discretion. 
But  I  do  not  concur  with  my  brethern  in  the  opinion  that 
judgment  of  death  has  been  rightfully  awarded  against  the 
prisoner,  because  it  seemeth  to  me,  upon  the  record,  that 
his  guilt  has  not  been  ascertained  by  a  trial  in  due  course 
of  law.  A  verdict  of  guilty  has  been  indeed  received,  and 
entered  of  record,  but  that  verdict  is  so  vitiated  by  the 
irregularities  of  the  trial,  also  apparent  on  the  record, 
as  to  render  it  in  law  bad.  It  is  zny  opinion,  therefore, 
that  the  Court  below  should  be  directed  to  vacate  this  ver- 
dict, and  award  a  venire  de  novo. 

To  ^uphold  the  purity  and  efficiency  of  trial  by  jury, 
the  law  has  prescribed  certain  regulations  by  which  it 
shall  be  conducted.  And  the  law  would  be  unfaithful  to 
itself,  if  it  did  not  take  effectual  means  to  insure  the 
observance  of  its  mandates.  For  this  purpose,  it  of  course 
renders  amenable  to  punishment,  all  who  violate  these 
injunctions.  But  this  vindictive  sanction,  although  it  may 
deter  from  violations  of  right,  affords  no  redress  to  those 
who  may,  nevertheless,  have  been  wronged.  The  law, 
therefore,  requires  of  its  ministers,  whose  duty  it  is  to 


OF  NORTH  CAROLINA.  617 

pronounce  sentence  upon  the  matter  set  forth  in  the  record»  JpwB»X83fi. 
to  see  whether  the  disputed  facts  have  been  found  in  the     Sttate 
mode  which  il  authorises^  and  with  the  observances  of  the    millo. 
solemnities  which  it  commands.    If  this  be  not  so,  and  an 
injury  may  thereby  have  been  sustained  by  him  against 
whom  judgment  is  prayed,  the  judgment  cannot  be  pro- 
nounced, but  it  must  be  suspended  until  the  facts  be  legally 
ascertained.  .   Should  it  appear  on  an  inspection  of  the 
record,  that  the  jury  consisted  of  eleven  instead  of  twelve 
persons — that  the  jury  were  not  of  the  proper  vicinage, 
or  were  returned  by  a  wrong  officer — that  some  of  the 
jurors    were  not   sworn — that   proper  challenges   were 
refused — that  in  a  capital  case  the  jury  had  rendered  a 
verdict  against  the  prisoner  secretly,  or  in  his  absence — 
that  after  the  jury  were  sworn,  either  party  delivered  in 
a  piece  of  evidence  to  the  jury,  and  the  verdict  was  given 
for  him  that  delivered  it — and  that  after  the  jury  were 
sworn  and  gone  from  the  box,  they  sent  for  a  witness  to 
repeat  his  evidence  which  he  had  before  given  openly  in 
Court — in  these,  and  in  all  cases  like  these,  there  cannot 
be  judgment,  but  the  verdict  must  beset  aside  and  another 
trial  awarded.    See  Arundel's  case,  6  Rep.  14.    Co.  Lit. 
125,  a.  Hassel  v.  Paynes  Cro.  Eliz.  256.  Norman  v.  Ben^- 
mon/,  Willes,  484.     TFray  v.  TAom,  Dev.  484.     2  Hale's 
Pleas  Crowns,  306,  307.    Such  of  these  matters  as  may  be 
termed  extrinsic  in  their  nature,  but  which,  nevertheless, 
affect  the  legality  of  the  .trial,  are  to  be  made  appear  to 
the  Court  before  whom  the  trial  is  had,  and  are  there 
indorsed  on  the/wstea,  or  otherwise  entered  on  the  record. 
2  Hale,  ut  supra. 

There  is  a  marked  distinction  between  the  awarding  of 
a  new  venire  because  of  the  verdict  being  thus  declared 
bad,  and  the  setting  of  a  verdict  aside,  and  granting  of  a 
new  trial.  The  former  must  be  for  matters  apparent  only 
on  the  record  and  is  of  right  The  other  may  be  for  mat- 
ter not  appearing  on  the  record  and  is  addressed  to  the 
discretion  of  the  Court.  The  form^  is  matter  of  error, 
and  must  be  noticed  by  the  appellate  Court ;  the  latter  is 
ordinarily  not  matter  of  error,  nor  elsewhere  examinable. 
The  former  is  the  ancient  common  law  proceeding,  the 
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JvifB,  1836.  latter  is  comparatiTely  of  modern  invention.  See  expla* 
Stats  nation  of  Chief  Justice  Willis  in  Wjftham  v.  Lewis,  1  Wii- 
111^^    son,  55.    See  also  2  Hawkins,  ch.  47,  sect.  12.    1  Chitty, 

The  irregularities  of  the  trial  in  this  case  are  thus  stated : 
— **  After  the  evidence  was  closed  on  both  sides,  some  of  the 
jury  desired  leave  to  retire,  and  the  Judge  (without  any 
objection  being  made  by  the  prisoner  or  his  counsel),  put 
the  whole  jury  in  charge  of  the  sheriff,  and  permitted 
them  to  retire  together :  the  jury  accordingly  retired  out 
of  the  Court  House,  in  charge  and  custody  of  the  sheriff. 
A  few  minutes  afterwards  the  sheriff  returned  into  the 
Court  House  with  eleven  of  the  jury  only.  Thereupon  the 
clerk  was  directed  to  call  over  the  Baenes  of  the  jury,  when 
Henry  Gorman,  the  juror  whose  name  was  third  on  the 
list,  did  not  answer,  but  in  less  than  two  minutes  he  return- 
ed into  the  Court  House,  when  the  Judge  expressed  strong 
disapprobation  at  the  juror's  conduct ;  but  upon  the  juror 
stating  that  he  was  obliged  to  step  aside  to  obey  the 
call  of  nature,  and  some  of  the  bystanders  testifying  that  the 
juror  was  a  good  well  meaning  man,  and  would  not  knowing- 
ly on  any  consideration  have  violated  any  rule  of  law  or  of 
the  Court,  no  punishment  was  inflicted  by  the  Court.  The 
jury  then  took  their  seats  in  the  jury  box,  and  the  trial 
proceeded,  without  any  objection  on  the  part  of  the  pri- 
soner, or  his  counsel.  After  argument,  the  motion  for  a 
new  trial  was  overruled.  The  prisoner's  counsel  then 
offered  to  prove  that  while  the  juror,  Henry  Gorman,  was 
absent  from  the  body  of  the  jury,  he  visited  the  store  of 
W.  J.  Longee  &  Co.  to  get  a  drink  of  spirits,  which 
stands  at  the  distance  of  one  hundred,  or  one  hundred  and 
twenty-five  yards  from  the  Court  House,  and  in  view  of 
it,  which  the  Court  refused  to  receive.  The  place  to 
which  the  absent  juror  went  was  about  seventy  or  eighty 
yards  from  the  Court  House,  biit  out  of  the  way,  and 
retired." 

It  is  much  to  be  regretted,  that  his  Honor  had  not 
received  the  proofs  offered,  and  after  instituting  a  full 
inquiry,  caused  the  precise  facts  as  they  might  thereon 
have  appeared,  to  be  distinctly  put  upon  record.    No  one 
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who  knows  him  can  for  a  moment  suspect  that  he  intended  Junk,  183C. 
to  deprive  the  prisoner  of  the  slight^t  privilege  to  which  Statb 
he  was  entitled,  or  shut  him  out  from  any  objection  which  n^,^*'^ 
he  could  urge  against  the  awful  sentence  about  to  be  pro- 
nounced. Individually,  I  cannot  doubt  but  that  he  declined 
to  receive  the  offered  prooft^  because  ho  considered  the  fact 
to  be  established  by  them  immaterial.  Individually,  I 
have  little  or  no  doubt  of  the  existence  of  that  fact,  but 
officially,  I  can  notice  nothing  extrinsic  that  occurred  on 
the  trial  as  a  fact,  but  what  is  put  on  the  rec<A*d  as  such. 
I  could  not  even  examine  the  proofs,  if  the  Judge  had 
caused  them  to  be  annexed  to  the  record,  in  order  to 
determine  the  actual  fact.  I  am  bound  also  to  throw  out 
of  consideration  all  that  the  delinquent  juror  stated,  or  his 
friend  declared,  to  save  him  fr&m  censure.  These  answered 
the  purpose  of  screening  him  from  probably  well-merited 
punishment,  but  it  does  not  follow  that  they  were  true,  and 
the  record  does  not  find  them  to  be  true.  No  inquiry  was 
made  below,  how  long  before  the  return  of  the  jury  ihto 
Court,  the  delinquent  juror  left  his  fellows.  Their  return 
did  but  make  manifest  to  the  Court  the  fact  of  a  separation 
which  had  previ9usly  occurred.  Confining,  therefore,  my 
attention  strictly  to  the  facts  as  stated,  they  are  these : 
— After  all  the  evidence  was  received,  one  of  the  jurors, 
without  permission,  went  away  from  the  body  of  the  jury, 
unattended  by  any  officer^  How  long  he  was  absent,  is 
unknown,  except  that  his  absence  did  not  ejcceed  a  ''  few 
minutes,"  and  two  minutes  thereafter.  The  place  to  which 
he  went,  the  cause  of  his  going  off,  and  the  manner  in 
which  he  conducted  himself  when  away,  are  also  unknown. 
He  returned,  and  with  his  fellow  jurors,  rendered  a  verdict 
of  guilty,  against  the  prisoner.  The  question  of  law,  then, 
is  simply  this — does  an  unauthorised  and  unexplained 
dispersion  of  the  jury,  in  a  case  of  life  and  death,  after  the 
evidence  is  received,  vitiate  a  verdict  against  the  prisoner? 
Is  such  a  verdict  bad  in  law  ? 

Had  this  verdict  occurred  forty  years  ago,  about  the 
period  when  my  attention  was  first  directed  to  legal 
studies  and  legal  proceedings,  I  believe  that  it  would  have 
admitted  of  very  little  dispute.    The  verdict  would  have 
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JuitK,i83S,  been  set  aside  as  unquestionably  bad.  AdjudiGatioDS 
BrkTM  however,  in  England  and  in  our  sister  states,  have  since 
'*  been  made,  indicating  less  rigid  opinions  in  relation  to  the 
forms  of  jury  trials.  These  and  other  causes  have  con- 
curred to  render  this  question  now  one  of  serious  difficulty, 
and  impose  on  me  the  necessity  of  re^xaminiog  the 
correctness  of  the  notion  which  formerly  prevailed. 

The  law  of  North  Carolina  .is  the  common  and  statute 
law  of  England,  as  it  existed  before  the  revolution,  and 
has  been  since  modified  by  state  legislation. 

It  was  once  the  unquestioned  law  of  England,  that  such 
a  separation  of  the  jury  in  any  case,  civil  or  criminal, 
vitiated  the  verdict.  Lord  Coke  lays  it  down  as  a  funda- 
mental rule,  that  "  by  the  law  of  England,  a  jury,  after 
the  evidence  given  upon  the  issue,  ought  to  be  kept 
together  in  some  convenient  place,  without  meat  or  drink, 
fire  or  candle,  (which  some  call  an  imprisonment,)  without 
speech  to  any  one,  unless  it  be  the  bailiflf,  and  with  turn 
only  if  they  be  agreed."  Co.  Litt.  227.  The  severiiin 
of  this  confinement  might  be  mitigated  by  an  order  of 
Court. 

The  jury  might  eat  and  drink  in  view  of  the  Judge,  by 
order  of  the  Court,  says  Baron  Comyns,  title  Pleader, 
Verdict,  s.  46,  and  for  this  he  quotes  the  Year-book,  20 
Hen.  7,3  p.  It  is  laid  down  in  Doctor  and  Student, 
Dialogue  2,  ch.  52,  page  270,  "  with  the  assent  of  the 
Justices,  they  may  both  eat  and  drink."  This  part  of  the 
rule  being  intended  to  guard  rather  against  delay  than 
corruption,  was  always  regarded  as  not  absolutely 
inflexible,  but  one  which,  under  the  supervision  of  the 
Court,  might  be  accommodated  to  the  circumstances  of 
each  case.  If  any  of  the  jury  however,  withbut  the 
license  of  the  Court,  ate  or  drank  before  the  verdict  was 
delivered,  it  was  once  held  that  this  irregularity  vitiated 
the  verdict.  But  a  distinction  sooh  after  was  taken  and 
recognised  as  valid ;  if  the  jury  ate  or  drank  at  their 
own  charges,  or  at  the  charges  of  him  against  whom  they 
found,  although  they  were  liable  to  punishment,  this  mis- 
conduct did  not  avoid  the  verdict.  2  Halb's  PL  C.  43. 
The  reason  for  this  distinction  is  stated  in  Rogers  v.  Smith, 
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Palmer,  380,  that  the  misconduet  of  the  juror  should  be  Jpwk,  1836, 
punished,  whether  it  affected  the  verdict  or  not,  but  that  State 
it  ought  not  to  vacate  the  verdict,  unless  it«*was  of  that  ^,^l„ 
kind  which  cast  a  suspicion  thereon.  But  the  first  great 
purpose  of  this  rule,  the  securing  of  the  jury  from  the 
possibility  of  improper  intercourse,  forbade  all  dispensa- 
tion from  that  part  of  it  which  required  confinement.  The 
law  had  with  great  pains  endeavoured  to  procure  for  triers 
men  above  all.  exception,  who  stood  indifierent,  as  they 
stood  unsworn ;  and  with  yet  more  jealous  care  provided, 
that  they  should  hear  no  evidence  but  what  was  relevant 
to  the  precise  matter  in  controversy,  and  fit  to  bring  their 
understandings  and  consciences  to  a  proper  conclusion 
thereon.  If  after  all  these  precautionary  measures,  it 
permitted  the  trfers  to  mix  with  those  around  them,  to 
catch  the  partialities  and  prejudices  of  the  friends  and 
enemies  to  the  parties,  and  to  open  their  ears  to  all  that 
might  be  said  in  relation  to  the  natter  under  trial,  the 
precautions  were  nugatory,  and  there  was  no  security  for 
an  impartial  verdict  founded  upon  the  evidence.  This 
part  of  the  rule,  as  it  admitted  of  no  dispensation,  so  it 
permitted  no  exception,  unless  it  were  such  as  was  pro- 
duced by  imperious  necessity,  and  even  this  was  not 
allowed  without  great  hesitation,  and  against  the  opinion 
of  many  of  the  sages  of  the  law.  Brooke's  Abr.  Verdict^ 
pi.  19,  (of  which  a  correct  translation  is  given  in  a  note 
1  Cow.  253,)  states  a  case  between  the  Bishop  of  L.  and 
the  Earl  of  Kent,  upon  the  trial  of  which  the  jury,  nfbsr 
being  dispersed  by  a  violent  storm,  reassembled  and 
returned  a  verdict.  It  was  finally  held,  after  great  debate 
and  much  diffet*ence  of  opinion,  that  because  of  the  neces- 
sity, there  was  no  breach  of  the  rule,  and  the  verdict  was 
good.  That  a  separation  not  caused  by  necessity  vitiates 
the  verdict,  appears  from  the  same  author,  (Verdict,  pi.  17,) 
to  bave  beeA  adjudged  in  a  case  of  replevin.  See  also  21 
Viner,  Trial,  ctg.  451  pi.  21.  This  case  so  distinctly  pre-  . 
sents  the  manner  of  proceeding  upon  those  irregularities 
which  are  not  only  visited  with  punishment,  but  which 
do  away  the  finding,  that  ft  merits  attentive  consideration. 
^  Nisi  Prius,  in  replevin,  in  Essex,  the  jury  was  sworn 
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JuMs,  I83e.  and  committed  to  the  ward  of  the  sheriff,  and  when  the 
Statb.     Justice  would  have  taken  the  verdict  it  was  depoeed  to 

mm 

MiLLBR.  them  by  people,  that  meat  and  drink  was  brought  to  them 
after  their  charge,  and  that  they  were  suffered  to  go  at 
large,  by  which  the  Justices  refused  to  receive  their  ver- 
dict, because  it  was  suspicious ;  and  of  this  matter  com- 
plaint was  made  to  the  king  by  bill,  who  inclosed  it  to  the 
Justices  of  B.  R.  to  do  right  and  reason.  And  the  under- 
sheriff,  by  his  servant,  confessed  that  he  permitted  them  to 
go  at  large — and  because  it  appeared  of  record,  viz.  Ais 
misdemeanor,  and  he  is  an  officer,  a  capias  was  awarded 
against  him — and  because  ihe  going  at  large  and  taking  of 
meat  and  drink  is  only  surmised,  therefore  a  venire  (a 
summons)  was  awarded  against  the  jury  and  the  trans- 
gressors— and  between  the  parties  a  new  venire  fiicias 
was  awarded,  to  return  twelve,"  &c. 

In  no  report  of  an  adjudged  case,  until  the  period  which 
shall  be  hereafter  mentioned — in  no  elementary  law  writer 
of  acknowledged  authority,  can  I  find  either  decision  or 
dictum,  which  permits  of  a  further  exception.  Univ^sal, 
but  in  this  instance  bending  to  no  power  but  that  which 
all  must  submit  to,  it  must  be  taken  as  one  which  the  law 
deems  essential  to  the  impartial  administration  of  justbe. 
If  no  judge  can  dispense  with  it,  certainly  no  judge  can 
pronounce  the  violation  of  it  immaterial.  The  law  forbids 
it  in  all  cases,  because  it  tends  to  destroy  the  purity  of  jury 
trials.  A  verdict  taken  in  defiance  of  this  prohibition,  is, 
necessarily,  therefore,  regarded  as  ^  suspicious,"  and  unless 
this  suspicion  be  entirely  removed,  the  vei^ict  seems  to  me 
necessarily  bad.  It  cannot  be  doubted,  that  whatever 
might  be  the  rule,  more  or  less  rigid,  which  prevailed,  far 
securing  verdicts  from  this  taint  of  suspicion,  it  was  upheld 
with  much  greater  jealousy  in  criminal,  and  especially  in 
capital,  than  in  civil  cases.  In  the  latter,  many  of  the 
forms  of  law  might  be  waived — ^but  in  the  former,  the  pri- 
soner was  understood  to  waive  none  to  which  he  had  a 
right.  His  life  was  at  stake.  It  was  put  in  charge  of  the 
jury,  and  they  were  to  make  true  deliverance,  in  respect 
thereof,  between  him  and  the  king.  In  a  capital  case,  there 
could  be  no  new  trial ;  the  verdict  of  the  jury,  rendered 
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in  due  form  of  law»  whether  for  or  ag«io8t  the  prisoiier,  Joms,  183& 
was  conclusive  as  to  the  claim  of  the  offended  sovereign  to    g^^^^ 
the  life  of  his  subject.    In  a  civil  case,  there  might  be  a       «• 
nonsuit ;  in  a  criminal  case,  the  jury,  once  charged,  could 
not  be  discharged.    In  a  civil  case,  and  in  misdemeanors, 
the  indulgence  of  a  privy  verdict  was  allowed  to  the  jury, 
but  in  a  capital  case,  they  were  bound  to  look  on  the  pri- 
soner when  they  pronounced  on  his  deliverance,  and  freed 
themselves  from  their  weighty  charge.    Time,  which  is  a 
great  innovator,  and  the  fashion  of  this  world,  which,  as  it 
passeth  away,  leaves  not  unfirequently  lasting  changes 
behind  it,  may,  perhaps,  have  produed  some  modifications 
and  alterations  in  the  old  rule.    I  can  find,  however,  no 
traces  of  any  further  alterations  or  modifications  of  the  rul4 
ever  sanctioned  by  the  courts  in  a  capital  case.  The  sepa- 
ration was  never  allowed,  as  fiir  as  I  can  see,  in  any  capi- 
tal case,  unless  necessity  required  it ;  and  if  so,  it  must 
follow,  I  think,  that  if  it  took  place  against  permission, 
prima  fadRf  it  avoided  the  verdict.  The  rule  as  laid  down 
in  Lord  Ddamen^$  Cate^  A  Hargrave^s  State  Trials,  232, 
was  invariably  adhered  to,  and,  as  far  as  I  can  learn,  is 
ioflenbly  adhered  to  unto  ikis  day.    There,  on  a  question 
whether  the  court  can  aUaw  the  jury  to  separate,  it  was 
said  by  all  the  judges,  the  jury  being  once  charged,  can 
never  be  discharged ;  this  is  clear,  and  the  reason  for  that 
is,  for  fear  of  corruption  and  tampering  with  the  jury. 
An  officer  is  sworn  to  keep  the  jury,  without  permitting 
them  to  separate,  or  any  one  to  converse  with  them ;  for 
no  man  knows  tohai  nuty  happen;  for  though  the  law 
requures  honest  men  should  be  returned  upon  juries ;  and, 
without  a  knows  objection,  they  are  presumed  to  be  prM 
et  legalei  hondnetf  yet  they  are  weak  men,  and,  perhaps, 
may  be  wrought  on  iby  undue  applications.  So  Lord  Coax, 
commenting  (3  Institutes,  ch.  2,  s.  15,  page  307,)  on  the 
trial  of  peers  before  the  Lord  High  Steward,  says,  **  the 
peers  ought  to  continue  together  om  jurors  in  case,  as 
other  subfscts  dOf  until  they  be  agreed  of  their  verdict."  In 
civil  eases,  and  perhaps  in  inferior  misdemeanors,  it  seems 
to  have  bdeo  early  hekl»  that  the  parties  might,  by  consent, 
waive  such  irregularities,  if  they  were  not  attended,  and 
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Jirni,  1836.  shown  to  be  not  attended,  by  abuse.  Thus  it  is  laid  down 
~^^~'  by  Lord  Hale,  (2  Hale's  P.  C.  296,)  ''  Upon  not  goilty 
m,//^  pleaded,  twelve  are  sworn  to  try  the  issue;  after  their 
departure,  one  of  the  twelve  leaves  his  companions,  which, 
being  discovered  by  the  court,  by  consent  off  all  parties, 
B.  another  of  the  panel,  is  sworn  in  the  place  of  A. ;  and 
afterwards  A.  returns  to  his  company ;  which,  being  made 
known  to  the  court,  A.  is  called  and  examined  why  be 
departed ;  he  answered,  to  drink ;  and  being  eacamined 
whether  he  had  tpoken  with  the  defendant^  denied  itvpon 
his  oath ;  whereupon  B.  was  discharged  from  giving  any 
verdict,  and  the  verdict  taken  of  A.  and  the  other  eleven, 
and  A.  fined  for  his  contempt."  For  this  he  cites  34  Ed.  3, 
Office  de  Court f  in  trespass.  I. have  not  the  means  of  access 
to  the  authority  which  he  quotes.  It  must  be  understood 
to  have  been  a  case  of  trespass,  by  which  a  capital  oflbnoe 
would  not  have  been  designated.  The  defendant,  no  doubt, 
desired  the  absent  juror  to  be  reunited  with  his  fellows, 
for  the  court  required  of  him  to  be  sworn  that  he  had  not 
spoken  with  the  defendant^  and  it  does  not  appear  to  have 
been  objected  to  on  the  adverse  side.  The  consent  spoken, 
I  understand,  therefore,  as  having  extended  to  all  the 
occurrences  on  the  trial,  and  the  oath  of  the  oflbnding  juror 
removed  the  suspicion  of  all  tampering  and  improper  com- 
munications. Whatever  may  be  the  exception  which  this 
case  seems  to  make  out  of  the  general  rule,  (and  withoat 
violence,  it  can  scarcely  be  said  to  extend  further  than  I 
have  supposed,)  it  was  not  regarded  by  Lord  Hais  as 
more  than  an  exception  to  an  established  rule,  for  in  the 
very  same  page  he  subjoins,  that  **  where  the  jurors  depart 
from  the  bar,  a  bailiff  ought  to  be  sworn  to  keep  thess 
together,  and  not  to  sufier  any  to  speak  with  them.''  The 
only  case  in  the  English  books,  before  our  revolution, 
which  I  have  met  with,  where  a  separation  not  appearing 
to  be  by  consent,  nor  justified  by  necessity,  nor  sbown  to  be 
certainly  unattended  by  abuse,  is  said  even  in  a  civil  case 
to  uphol4  a  verdict,  is  that  of  Lord  St.  John  ▼.  AUot, 
reported  as  of  Michaelmas  Term,  9  Geo.  2,  and  to  be  found ' 
in  Barnes's  notes,  324.  How  much  reliance  is  to  be  placed 
on  this  short  note  of  a  very  inaccurate  reporter,  it  is  not 
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necessary  dow  to  decide,  although  for  my  part,  I  have  no  ^^^^  ^^^ 
hesitation  in  declaring,  that  I  would  require  far  more  to     ^tatb 
authorise  me  in  sanctioning  any  innovation  upon  previously   iu^,^^'„ 
well  settled  law.    I  have  far  more  respect  for  the  opinion 
expressed  by  a  great  American  Judge,  (the  late  Mr.  Jus- 
tice  LiviifosTOH  of  the  Supreme  Court  of  the  United 
States,)  and  reported  in  the  case  of  Xeuter  v.  Stanly ^  3 
Day, '  287.    This  cause  was  tried  in  the  Circuit  Court  of 
the  United  States,  for  the  District  of  Connecticut,  where 
the  jurors,  by  long  usage,  (denied  a  part  of  the  common 
law  of  that  state,)  are  permitted  to  go  at  large*    After  the 
case  had  been  committed  to  the  jury,  Livinoston,  Justice, 
remarked,  that  he  understood  it  had  sometimes  been  the 
practice  with  jurors  in  Connecticut  to  separate,  while  they 
had  a  case  under  consideration.  He  then  proceeds  thus : — 
''  The  rule  of  the  common  law  requires  them  to  be  kept 
together  until  they  have  agreed  on  their  verdict;  and  on 
looking  at  the  statute,  we  do  not  perceive  that  that  varies 
it.    If  they  separate  before,  and  afterwards  return  a  ver- 
dict, it  will  be  set  aside."    It  is  true,  that  in  Connecticut, 
this  peculiar  practice  has  been  at  length  sanctioned ;  (see 
case  of  Brandin  v.  GranniSf  1  Con.  Reports,  N.  S.  n.  a.), 
but  it  is  explicitly  settled,  because  of  the  long  establish^ 
usage  in  that  state,  and  it  is  admitted  to  be  not  in  confor- 
mity with  the  rule  of  the  common  law.    There  has  been 
no  adjudication  in  North  Carolina  that  I  am  informed  of, 
which  holds  such  a  verdict  good.    The  case  of  the  State  v. 
Carstophen,  was  quoted  at  the  bar  as  an  authority  for  that 
purpose,  2  Hay  w.  238.    The  note  is  a  loose  one,  and,  like 
many  others  in  that  volume,  is  somewhat  inaccurate.    My 
brother  Daioel,  who  was  present  at  the  trial,  mentions 
one  fact  not  noticed  by  the  reporter — that  the  absence  of  # 

the  two  jurors  was  from  necessity.  Upon  the  admitted 
fact  of  this  necessity,  and  on  proof  that  the  jurors  had  no 
intercourse  with  any  persons.  Judge  Haix  said,  the  ver- 
dict ought  not  to  be  set  aside,  and  the  motion  to  do  so  was 
not  pressed.  Without  such  necessity  and  such  proof,  it 
seems  that  the  verdict  would  have  been  deemed  invalid. 
Is  this  authority  ?  I  recognize  it  as  such,  and  to  its  full 
extent  I  am  willing  to  go  in  all  cases,  civil  and  criminal. 


596  IN  THE  SUPREME  COURT 

jpwE,  1886  Bat  I  want  authority,  for  I  canaot  ikid  priaciples  to  y 
9rATK     me  in  holding  a  verdict  good,  although  the  jury  bare  gone 
MiuB.    ^^  l^rge,  and  the  irregularity  it  ^ot  found  or  admitted  to 
have  been  produced  by  necessity, <ir  to  have  been  attended 
by  no  abuse.    80  far  as  I  have  proceeded  in  this  examina- 
tion, I  see  no  cause  to  doubt  but  that  in  a  eaae.^f  life  and 
death,  an  unlicensed  and  unexplained  separation  of  the 
jury' does,  in  our  law,  viti%te  a  verdict  against  a  prisonery 
(as  unquestionably  it  once  did  in  the  country  of  ouranoes^ 
tors).    One  of  the  duties  of  judges  is  to  hand  down  the 
depkMit  of  the  law  as  they  have  received  it,  without  addi- 
tion, diminution  or  change.    It  is  a  duty,  the  faithful  per^ 
jRnrmance  of  which  is  exceedingly  difficult.    They  mast 
refrain  from  all  tempting  novelties,  listen  to  no  suggeation 
of  expediency,  give  in  to  no  plausible  theories,  and  aubmit 
to  be  deemed  old  fashioned  and  bigotted  formaKsts,  when 
ail  around  are  running  on  in  the  supposed  carter  of  liberal 
improvement.    But  perhaps  there  are  few  dutiee  in  which 
they  can  so  eflfectually  serve  the  state.    A  pause  is  thus 
created  for  thought,  amid  the  hurry  of  action.    Stability 
is  given  to  the  public  institutions — and,  above  all,  there  is 
that   recurrence    to    fimdaraental    principles,  which  is 
enjoined  in  our  constitution,  and  is  essential  for  the  preaer* 
vation  of  liberty  and  order. 

Questions  connected  with  and  thought  to  bear  upon  that 
now  under  consideration,  have  been  examined  and  decided 
in  England  since  our  revolution,  and  recently  in  our  sister 
states.  These  decisions  are  well  worthy  of  attention, 
not,  however,  as  in  the  nature  of  authorities,  but  as  for- 
nishing  evidence  of  what  learned  and  wise  men  have 
deemed  to  be  the  common  law  of  our  country  as  well  as 
of  theirs.  The  case  of  the  ESng  v.  Exnnear  and  OtherSf  4 
Bar.  &  Aid.  462— or  the  King  v.  Wolfe  and  Othert^  as  it 
is  entitled  i  Chitty,  ^1,  (18  Eng.  Com.  L.  Rep.  115,>— 
is  relied  on  with  great  emphasis  by  the  state,  to  show  that 
the  irregularity  which  confessedly  existed  in  the  present 
ease  does  not  avoid  the  verdict.  It  is  impossible  for  any 
person  acquainted  with  the  great  talent  and  probity  which 
adorn  the  high  judicial  tribanals  of  England,  to  r^ard  any 
of  their  deliberate  decisions  otherwise  than  with  respect. 
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'  • 

I  have  attentively  examined  this  ease,  to  greatly  relied  on,  Jwie,1836. 
bat  the  reiult  of  that  examination  has  been,  not  to  sbake*     State 
bat  to  confirm  the  opinion  which  my  other  fesearches  had  ^.J^^ 
prodaced.    It  was  the  case  of  a  misdemeanor.    The  trial 
having  commenced  in.  the  morning,  and  continued  until  a 
late  hour  in  the^  night,  before  the  evidence  even  for  the 
prosecation  had  closed,  it  became  a  matter  of  necessity, 
that  the  trial  should  be  adjourned ;  and  by  order  of  the 
Court,  it  was  so  adjourned.    The  jurors  were  permitted 
to  retire  to  thehr  families,  after  an  address  from  the  Chief 
Justice,  warning  them  to  have  no  communication  with 
any  persons  touching  or  concerning  the  inatter  in  issue. 
The  defendants  were  convicted.    There  was  no  allegation 
that  this  warning  had  been  violated,  or  of  any  other  mis- 
conduct in  the  jury.    It  was  moved  to  stay  the  judgment 
and  set  aside  the  verdict,  because  of  this  separation  ordered 
by  the  court.    The  motion  was  refused — but  let  us  see 
upon  what  grounds.    The  very  first  is,  that  the  offence 
charged  was  a  misdemeanor,  and  not  a  capital  crime. 
The  Chief  Justice  Abbott,  professedly  a  profound  lawyer, 
grounds  himself  upon  this  (done*  After  showing  that  there 
could  be  no  legal  objection,  merely  because  of  an  adjourn' 
ment,  he  adds,  **  the  adjournment  is  not  necessarily  fol- 
lowed by  the  dispersion  of  the  jury ;  for  in  many  cases, 
(and  in  many  cases  they  ought,)  they  are  kept  together 
until  the  final  close  of  the  trial.    But  I  am  of  opinion  that 
in  the  ease  of  a  nUsdemeanorf  their  dispersion  does  not  viti- 
ate the  verdict,  and  I  found  my  opinion  upon  the  adndUed 
fadf  that  there  are  many  instances  of  late  years,  in  which 
juries,  upon  trials  for  misdemeanors,  have  dispersed  and 
gone  to  their  abodes  during  the  night,  for  which  the 
adjournment  took  place ;  and  I  consider  every  instance  in 
which  that  has  been  ^one,  to  be  proof  that  it  has  been  law- 
fully done."    It  is  not  for  me  to  say  whether  the  adjudica- 
tion was  correct  or  not,  but  the  ground  on  which  the 
adjudication  was  placed,  militates  decidedly,  inmy  opinion^ 
against  the  purposes  for  which  it  is  quoted.    "  There  are 
cases  in  which  a  jury  ought  to  be  kept  together."    Do  we 
wish  to  know  what  are  these?    They  are  the  cases  in 
which,  without  exception,  they  are  ordered  to  be  kept 
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JpN«,  18S6.  together ;  caBes  of  life  and  death.    In  the  case  of  Stonef 
9rATB     reported  6  Term  Rep.  527,  and  in  those  of  Hardy,  Tooke 
yrJ^^     &°(1  others,   reported   in  State   Triak,  the  jury  were 
kept  together,  notwithstanding  repeated  adjournments. 
The  law.  was  as  rigidly  observed  in  this  retpect,  as  it 
*       would  have  been  in  the  days  of  Lord  Cokb.      The  order, 
after  reciting  fully  the  cause  which  made  some  intermission 
in  the  trial  necessary,  proceeded  thus :  "  It  is  ordered  that 
the  jury  empanelled  to  try  the  aaid  issue,  have  leave  to 
withdraw  from  the  bar  of  this  Court,  being  voeU  and  truly 
kept  by  six  bailiffs,  who  shall,  be  sworn  not  to  permit  any 
person  to  speak  to  them,  touching  any  matter  relating  to 
the  trial  of  this  issue,  and  that  the  jury  shall  again  come 
to  the  bar,"  &c.  **  There  are  many  instances  of  late  years," 
proceeds  the  Chief  Justice,  **  in  which  juries  on  trials  of 
misdemeanors,  have  dispersed  and  gone  to  their  abodes 
during  the  Might,  for  which  the  adjournment  took  place, 
and  every  such  instance  I  regard  as  proof  that  it  may  be 
lawfully  done."    But  I  believe  that  I  may  lay  it  down  as 
-  an  universal  rule,  that  there  is  no  instance  in  England, 
either  in  ancient  or  modern  times,  in  which  such  a  disper- 
sion is  permitted,  on  a  trial  for  a  capital  oflfence,  and  (or 
that  very  reason  it  follows,  that.iSuch-a  dispersion  must 
yet  be  deemed  unlawful.     The  Chief  Justice,  having 
delivered  this  opinion  upon  consultation  withhis  associates, 
I  consider  what  is  afterwards  added  bythem,  as  not  consti- 
tuting  the  ground  of  the  judgment,  but  as  deserving  notice 
merely  because  it  proceeds  from  learned  men.    Justice 
Batlet  remarks,  that  if  a  separation  for  a  night  win 
vacate  a  verdict,  why  may  not  One  of  two  minutes  ?    I 
confess  that  I  can  see  no  reason  why  it  should  not,  if  each 
appear  to  be  unlawful,  and  the  possibility  of  improper  com- 
munication be  not  repelled.    He  sc^ys,  <'  that  it  is  in  the 
experience  of  persons,  that  the  Judge,  as  well  as  the  jury, 
is  occasionally  absent  for  a  short  period."    It  seems  to  me 
there  is  some  confusion  here.     The  question  is  not  of  a 
separation  of  the  Judge  from  the  jury— a  separation  which 
the  law.  does  not  forbid,  but  of  a  separation  of  the  jury 
from  each  other,  which  the  law  does  forbid.    Mr.  Justice 
HoLROTD,  places  his  opinion  directly  upon  this  ground. 
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^^  I  do  not  find  any  authority  in  law,  which  says  that  the  Jpw«.  1836. 
separationof  a  jury  in  a  cote  between  party  and  party,  Stati 
or  in  the  case  of  a  misdemeanor  does  avoid  the  verdict."  „  *' 
He  adds,  indeed,  that  a  separation  ought  not  to  take  place 
without  the  authority  of  the  Court — and  if  during  that 
separation  the  jury  be  guilty  of  improper  conduct  they 
may  be  fined  for  a  contempt.  Mr.  Justice  Bbst,  after 
declaring  himself  of  the  same  opinion  with  his  associates, 
subjoins  some  remarks  which  I  feel  it  incumbent  on  me 
to  examine  a  little  more  particularly.  "  It  is  insisted,  says 
the  Judge,  that ,  this  is  a  misverdict,  and  that  no  legal 
verdict  has  been  given.  Now,  I  am  alarmed  at  the 
extent  to  which  the  proposition  may  be  carried,  fi>r  if  this 
is  a  mistrial  in  consequence  of  the  separation  of  the  jwy, 
then  if  by  any  accident  a  juryman  gets  out  of  the  bar 
for  a  single  minute,  it  is  a  mistrial.  Suppose,  in  the  case 
of  a  trial  for  a  capital  felony,  some  of  the  jury  by  accident 
get  out  of  the  bar,  and  the  prisoner  is  acquitted,  the  con« 
sequence  of  this  argument  would  be,  that  it  would  be  a 
mistrial,  and  the  man  put  on  his  trial  again*  That  is  a 
consequence  which  alarms  me,  and  I  do  not  feel  that  we 
should  give  any  countenance  to  an  objection  that  would 
go  to  such  a  mischievous  extent."  Whether  the  ailment 
which  the  advocate  of  the  prisoner  there  advanced  could 
be  pushed  tp  the  mischievous  extent  which  so  greatly 
alarmed  the  Judge,  I  am  unable  to  say,  but  that  the 
doctrine  which  I  take  to  be  the  doctrine  of  the  law,  ought 
not  to  excite  this  terror,  I  have  a  full  conviction.  The 
genei^l  i:ulc  is,  that  a  separation  avoids  the  verdict,  but 
that  it  wilt  not  avoid  it  if  caused  by  necessity,  and  shown 
not  to  have  been  attended  by  misconduct.  The  Judge 
surely  did  not  mean  to  be  understood  literaOy  **  if  one  of  the 
junMTS  should  happen  to  get  out  of  the  bar."  The  law 
has  prescribed  no  place  for  the  juror's  confinement.  The 
law  considers  him  not  separated  from  his  fellows  although 
not  in  active  contact  with  them,  if  he  be  yet  under  the  eye 
of  the  Court,  or  under  the  charge  of  its  officers — kept 
from  intercourse  with  the  parties  to  the  suit,  and  others, 
who  not  acting  under  the  same  sanction  which  bound  the 
consciences  of  his  fellow  jurors,  might  be  tempted  to  mis- 
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JimM,l83&  lead  and  pervert  him.  Bat  tgain,  what  does  tiie  Judge 
l^ATc  meaq  by  accident  ?  If  acasuidty  proceeding  frona  a  natu- 
j^Jl'^  ral  cause,  then  it  presents  the  acknowledged  exception  of 
necessity.  But  I  think  it  not  undesenring  of  consideration, 
whether  within  the  principles  of  the  role  under  enmina- 
tion,  a  separation  of  the  jury,  unless  under  extraordinary 
circumstancest  can'  be  alleged  as  a  cause  of  mistrial,  oo 
the  part  of  the  crown.  No  doubt,  upon  a  mistrial,  tbe 
verdict,  whether  for  tbe  Crown,  or  the  prisoner,  will  be 
set  aside,  and  a  ventre  de  novo  awarded.  But  tbe  same 
matter  of  fact  cannot  be  indifferently  argued  on  either 
side,  as  cause  for  avoiding  the  verdict.  If  the  jury  be 
treated  by  one  of  the  parties,  the  other  may  allege  this  as 
cause  of  mistrial,  but  he  who  has  caused  the  irr^ularity 
certainly  cannot.  If  the  prisoner  by  any  subtle  comri- 
vance,  produces  the  separation,  and  he  is  acquitted,  and 
there  was  a  possibility  of  tampering,  there  ought  to  be 
another  trial ;  but  if  he  is  wholly  guiltless  of  the  separation, 
it  may  be  doubled  whether  the  crown,  which  had  the 
unquestioned  ability  to  keep  the  jury  together,  and  would 
not,  shall  be  admitted  to  urge  that  tbe  dispersioo  was 
againts  its  will.  But,  however  this  may  be,  the  true 
answer  to  any  possible  case  of  oppression,  so  dreaded  by 
the  Judge  is,  that  none  such  in  the  history  of  Englirii 
criminal  trials,  has  ever  yet  occurred,  although  it  seens  to 
be  distinctly  admitted  by  him,  that  the  law  once  was  as 
stated  by  all  tbe  Judges  in  England  in  Lord  Ddamere's 
ease,  that  a  jury  once  charged,  cannot  be  discharged. 
And  if  any  alarm  should  yet  remain,  it  may  be  allayed  by 

the  consideration  that  if  Coarts  will  not  relax  the  rule  bv 

• 

which  the  consequences  of  separation  is  to  be  a  mistrial, 
it  may  be  very  confidently  expected,  that  a  separation  will 
scarcely  ever  occur,  unleu  when  produced  by  necessity, 
or  when  all  parties  desire  it  The  pointed  diftrenoes 
between  the  cases  quoted,  and  that  under  consideration, 
are,  that  was  a  case  of  misdemeanor^— this  of  life  and 
death.  The  separation  there  was  lawful,  because  or- 
dered  by  the  Court,  in  a  matter  wherein  numerous 
decisions  had  settled,  that  such  a  separation  could  be  right- 
fully ordered ;  here  it  was  unlawful  because  not 
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and  in  a  ca^e  where  the  court  could  not  order  it  for  any  Jpwk,1836. 
cause  short  of  necessity.    A  laiwful  separation^  per  se^     ^tatb 
induces  no  suspicion  of  improper  interconrse  with  the        "' 
jury*  an  unlawful  separation  does  induce  the  suspicion, 
else  whereupon  is  it  forbidden?     A  lawful   separation 
inducing  of  itself  no  suspicion,  must  be  shown  to  have  been 
abused  before  it  st^all  affect  the  verdict.    An  unlawful 
separation  must  be  entirely  freed  from  the  taint  of  suspi- 
cion before  it  can  sustain  the  verdict. 

The  Attorney- General  relies  with  much  confidence  on 
the  case  of  The  People  v.  Douglas,  reported  4  Cowen,  26, 
as  supporting  the  position  that  the  separation  does  not,  per 
se,  vitiate  the  verdict.  If  that  case  is  to  be  regarded  as  a 
proper  guide  to  be  followed*  then  it  would  seem  that  this 
verdict  ought  to  have  been  set  aside.  If  it  is  not  to  be 
followed  throughout,  it  must  be  because  it  was  incorrectly 
decided.  It  merits,  therefore,  a  critical  esamination  before 
we  determine  how  far  it  is  to  be  regarded  as  a  safe,  and 
where  we  shall  guard  against  it  as  a  fallacious  guide. 

The  prisoner  had  been  found-guilty  of  murder,  and  the 
sentence  respited,  that  the  opinion  of  the  Supreme  Court 
might  be  had  whether  the  verdict  should  be  set  aside.  The 
objections  taken  to  the  verdict  were,  '*  that  two  of  the 
jurors,  while  out  under  the  care  of  the  constables,  sepa- 
rated from  their  fellows,  ate,  drank  whiskey,  put  cakes  into 
their  pockets,  and  conversed  with  bystanders  on  the  sub- 
ject of  the  trial."  One  of  these  jurors  had  become  insane, 
and  his  affidavit  could  not  be  taken.  The  other  denied 
that  he  drank  whiskey,  but  did  not  add,  "  nor  any  other 
spirituous  liquor."  He  deposed  that  he  did  not  converse 
on  the  subject  of  the  trial,  nor  did  he  believe  that  the 
other  juror  (Lamb)  conversed  with  any  one ;  that  he  was 
in  his  company  all  the  time,  except  that  on  his  return  he 
left  Lamb  standing  at  the  door  of  the  jail,  where  they  got 
cakes,  advanced  five  or  six  rods  before  him,  turned  and 
called  to  him,  when  Lamb  immediately  followed :  and  he 
stated  circumstances  which  strongly  negatived  the  charge 
that  Lamb  drank  any  spirituous  liquor.  The  two  jurors 
implicated  were  fully  proved  to  be  men  of  very  fair  cha- 
racters, and  were  in  no  wise  affected  by  any  spirituous 
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JpwB,  1836.  liquor  which  they  might  have  drank.    All  the  witnetflei 

State      who  deposed  against  the  conduct  of  the  jurors  were  con* 

Miu]rau     tradicted  and  discredited,  with  the  exception  of  one  only, 

who  said  on  oath,  that  he  thought  he  saw  them  drink 

some  spirituous  liquor.    The  court  ordered  the  verdict  to 

be  set  aside,  and  the  prisoner  to  be  tried  again. 

The  Judges  delivered  their  opinions  seriatim.  They  all 
agreed  that  the  mere  fact  of  separation,  in  »  civil  cause, 
unattended  by  other  abuse,  did  not  avoid  the  verdict.  As- 
soming  this  to  be  the  established  law  in  civil  cases,  they 
nevertheless  guarded  against  being  understood  to  decide 
that  it  would  not  have  this  effect,  in  a  capital  case.  *'  We 
do  not  mean  to  be  understood,  that  the  mere  separation  of 
the  jury  is  not  sufficient  cause  for  setting  aside  a  verdict,'' 
are  the  words  which  the  reporter  ascribes  to.  Mr.  Justice 
WoODWOSTH.  Perhaps  there  may  be  here  a  misprision  of 
print,  and  the  word  "  nof'  should  be  expunged.  But  if  so, 
he  at  least  means  to  say,  that  they  leave  that  point  unde- 
termined. "  On  so  grave  a  question  as  that  of  the  life  and 
'death  of  a  fellow-citizen,"  says  Chief  Justice  Savaob,  **  I 
am  not  prepared  to  say  that  the  separation  of  the  jury, 
contrary  to  the  instructions  of  the  court,  and  mingling 
with  the  throng  about  the  court-house,  should  not  eftsct 
their  verdict."  There  can  be  no  mistake  as  to  the  hn- 
guage.  Mr.  Justice  Sutberlamd  is  not  quite  so  definite. 
His  language  is,  **  I  have  no  hesitation  in  sayitig,  that 
when  the  separation  of  a  jury  is  contrary  to  their  duty 
towards  the  court,  and  there  is  the  dightest  suspicioR  of 
abusef  their  verdict  should  be  set  aside."  Two  of  the  jus- 
tires  think  that  the  balance  of  evidence  is,  that  two  of  the 
jurors,  or  one  of  them  at  least,  did  drink  spirituous  liquor 
of  some  kind.  One  of  them  thinks  that  the  balance  of  evi- 
dence is  against  it.  They  speak  of  the  great  difficulty  of 
laying  down  any  general  rule,  which  shall  apply  to  all 
cases  under  their  various  circumstances;  but  ultimately 
conclude  by  establishing  as  an  inflexible  rule,  that  if  the 
jurors  drink  spirituous  liquors,  or  if,  in  a  case  of  life  and 
death,  it  be  doubtful  whether  they  may  not  have  dniok 
some,  then  without  regard  to  the  quantity  or  the  eflect 
produced,  the  verdict  shall  not  be  sustained.  In  the  course 
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of  my  anxious  reflection  on  the  case  before  us,  I  have  more  Jvin.  183$. 
than  once  examined  the  case  of  The  People  v.  Douglas f  and  Statb 
every  review  has  convinced  me  more  and  more  of  the  dan-  uiJ^ 
ger  of  being  misled  from  the  straight  path  of  the  law  by 
the  illusions  of  opinion.  With  sincere  respect  for  the 
learned  judges  who  decided  that  case,  I  cannot  but  say 
that  a  legal  mind  can  scarcely  fail  to  discover  a  repug- 
nancy between  the  premises  on  which  they  seem  to  reason 
and  the  conclusion  to  which  they  are  conducted.  If  there 
be  any  general  rule  on  this  subject,  it  must  be  a  rule  of 
law;  a  rule  for  the  administration  of  justice,  which  is  to 
be  applied  in  every  case  without  regard  to  the  particular 
effect  produced  thereby,  can  be  nothing  less  than  law.  If 
there  be  no  such  rule,  whence  do  the  judges  derive  the 
power  of  making  one  7  If  the  application  is  to  be  regarded 
as  addressed  to  their  discretion,  then  each  case  must  be 
judged  of  according  to  that  discretion  applied  to  its  par- 
ticular circumstances.  Yet  they  ordain  that  any,  the 
least  quantity  of  spirituous  liquors,  taken  by  a  juror,  shall 
not  be  tolerated  in  any  shape,  but  shall  vitiate  every  ver- 
dict, civil  or  criminal,  even  when  given  by  consent  of  par- 
ties. And  on  what  is  this  rule  founded,  except  that  the 
«ae  of  spirituous  liquors  may  lead  to  abuse  7  I  have  no 
difficulty  in  saying  with  my  brethren  that  I  can  find  no 
law  to  this  effect,  and  where  the  law  is  silent  I  dare  not 
oiake  a  rule  by  which  all  in  the  land  are  to  be  governed. 

I  do  not  disapprove  of  the  judgment  in  the  case  of  Tke 
People  V.  Douglas^  because  the  law,  which  is  wiser  than 
any  man,  has,  I  think,  already  laid  down  the  rule  which, 
perhaps,  justified  the  rendering  of  such  a  judgment.  It 
has  been  shown,  I  think,  that  the  common  law  would 
uphold  no  verdict  rendered  by  a  jury  who  had  dispersed 
without  a  necessary  cause  adjudged  by  the  court,  or  ap- 
pearing on  the  record,  or  in  cases  short  of  capital,  without 
permission  of  the  parties;  unless,  perhaps,  where  the  fact 
of  improper  communication  is  expressly  negatived.  This 
rale,  venerable  from  its  antiquity,  and  once  admitted  to  be 
of  undoubted  obligation,  is  founded  on  the  very  reasons 
which  induced  the  judgea  in  New  York  to  establish  their 
rule — because  such  a  separation  necessarily  leads  to  abuse. 
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Juwt,  1836.  and  it  18  impossible  to  ascertain,  in  each  case,  whether 
Stats  actual  abuse  has  followed  or  not.  It  is  like  the  rule  of  evi- 
MiuiR.  d^'^c®  which  prohibits  all  testimony  from  an  interested 
witness,  however  small  his  interest.  Many  witnesses  may 
be  thus  excluded  who  would  testify  truly ;  but  it  is  impos- 
sible to  discriminate  in  each  case  how  far  the  bias  of  inte- 
rest may  tempt  to  the  perversion  of  truth,  and  to  prevent 
this  perversion  all  such  testimony  is  shut  out.  It  is  like 
the  rule  in  equity  which  will  not  tolerate  purchases  of 
trustees  from  those  having  the  beneficial  estate,  not  because 
there  is  abuse,  but  because  without  the  rule  there  will  be 
abuses  which  cannot  be  detected,  and  which  ought  not  to 
be  tolerated. 

The  difficulties  in  which  these  learned  Judges  were 
involved,  I  regard  as  a  warning  how  slight  deviati<H» 
from  established  rules  should  ever  be  permitted.  It  is 
manifest,  that  their  embarrassment  lay  in  reconciling 
certain  practices  recently  tolerated  in  their  state  with  the 
law  as  it  unquestionably  once  stood.  It  had  been  held  in 
a  civil  case.  Smith  v.  Thompson,  I  Cowen,  221,  where 
some  of  the  jurors  had  eluded  the  care  of  the  constable, 
and  went  off  during  the  night,  but  returned  to  the  body 
of  the  jury  next  morning,  and  where  no  improper  commu- 
nication actually  appeared,  that  as  no  probabiHly  of  abuse 
was  seen,  they  would  not  set  aside  the  verdict,  and  this 
decision  was  grounded  solely  on  a  previous  one  of  Haddy 
V.  Hastie,  3  Johns.  252,  in  which  the  common  law  strict- 
ness with  respect  to  the  jurors  not  taking  out  papers  with 
them,  is  supposed  to  have  been  somewhat  relaxed.  How 
easy  is  the  descent,  and  how  hard  the  return  !  The  error 
was,  that  the  Court  would  not  see  probability  of  abuse 
where  the  law  saw  it.  Without  reversing  the  case  of 
Smith  v.  Thompson,  they  were  obliged  to  hold  that  the 
common  law  rule  was  done  away  with  in  civil  cases,  and 
although  not  prepared  to  decide  that  it  was  abolished 
also  in  cases  of  life  and  death,  they  were  perplexed  with 
the  question,  why  retain  it  in  part,  and  not  altogether? 
And  now,  although  they  professedly  abstain  from  carrying 
the  innovation  to  such  a  dangerous  length,  their  forbearing 
to  stem  it,  is  argued  as  a  reason  why  we  should  sanction 
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the  innovation,  far  beyond  what  they  would  sanction.  As  Jpwi,l83fi. 
yet,  we  have  no  such  embarrassments ;  as  yet,  we  have  State 
adhered  to  the  common  law  rule  in  all  cases,  and  I  think  nMttiwm 
there  is  nothing  so  inviting  in  the  experience  of  those  who 
have  departed  from  it,  as  should  tempt  us  to  follow  on  in 
their  wanderings.  But  with  deference  to  the  argument 
deduced  for  the  state  from  the  cases  of  7%6  Eing  v.  Wolfe, 
and  The  People  v.  Douglas,  I  think  it  inverts  the  legiti- 
mate order  of  reasoning.  As  all  human  institutions  in  the 
progress  of  time  become  more  or  less  disordered,  so  every 
legal  rule,  however  well  defined  and  dearly  established, 
will  be  more  or  less  deformed  by  anomalies,  which  may 
gradually  be  so  incorporated  into  the  rule  itself,  that  they 
cannot  be  got  rid  of  without  violence.  It  may  then  be 
the  part  of  wisdom  to  bear  with  them,  but  for  their  sake, 
the  rule  itself  is  not  to  be  destroyed.  In  jurisprudence,  as 
in  logic,  exceptions  prove  thC'rule.  If  the  common  law 
maxim  has  been  so  disregarded  in  civil  cases,  and  in  cases 
of  misdemeanor,  that  it  is  hopeless  to  enforce  it  any  longer, 
and  as  to  them  we  must  abandon  law  for  discretion,  let  us 
cherish  it  with  the  greater  care  on  those  important  occa- 
sions in  which  as  yet  it  has  been  preserved  inviolate.  As 
far,  then,  as  I  am  able  to  discover,  there  is  no  adjudged 
case  in  North  Carolina,  or  in  England,  or  in  any  state  of 
the  union,  professing  to  be  founded  on  the  common  law, 
which  would  uphold  me  in  saying,  that  the  irregularities 
appearing  upon  this  record,  showing  the  possibility  of 
improper  communications,  and  the  fact  of  such  communi- 
cations not  negatived,  can  be  disregarded.  The  irregu- 
larities are  confessedly  against  law;  they  impress  on 
the  verdict  the  stamp  of  legal  suspicion — that  impression 
is  not  removed ;  and  until  it  be  removed,  the  law  will  not 
found  a  judgment  on  what  it  reprobates  and  distrusts. 

Such  would  be  my  conclusion,  if  I  v?ere  unsupported 
by  any  adjudged  cases.  But  it  is  a  great  relief  to  me  to 
find  that  I  am  not.  I  do  not  rely  as  confidently  as  Mr. 
Chitty  seems  to  do,  (i  Chitty's  Crim.  Law,  633,)  on  the 
cases  of  the  King  v.  Fouler,  4  Barn.  &  Aid.  273,  (6  E. 
C.  L.  R.  273,)  although  I  think  it  not  unworthy  to  be  cited. 
The  record  there  was  of  a  conviction  in  a  case  of  felony. 
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JoNB,  1836.  at  the  Qaarter  Sessions,  wbereoo  the  record  set^fortb,  that 
Stati  after  a  verdict  of  guilty, ''  because  it  appeared  to  the  said 
M„^;^  Justices,  that  after  the  evidence  given  on  the  trial  of  the 
said  issue  had  been  heard,  and  after  the  jaid  jurors  had 
departed  from  the  Court,  in  order  to  consider  of  the  ver- 
dict to  be  By  them  given  thereon,  and  before  the  delivery 
of  the  said  verdict  into  Court,  one  C.  O.,  a  juror,  did, 
without  the  permission  of  the  said  Justices,  withdraw  and 
separate  himself  from  the  rest  of  the  jurors,  and  being  so 
separated,  did  hold  conversation  with  one  J.  C,  the  said  J. 
C.  not  being  one  of  the  said  jurors,  of  and  concerning  the 
said  trial,  and  concerning  the  verdict  then  about  to  be 
given  therein,  therefore  it  was  considered  that  the  ver- 
dict given  in  this  behalf  was  bad  and  erroneous,  and 
the  same  was  quashed  by  the  judgment  of  the  said 
Justices,  therefore  let  a  new  jury  come  before  the  Jus- 
tices, &c."  This  is  indeed  a  decision  by  a  respectable 
Court, — that  for  the  matters  therein  appearing  the  verdict 
is  bad — and  on  being  carried  before  the  Court  of  King's 
Bench  by  error,  the  decision  was  not  disapproved,  but 
neither  was  it  directly  sanctioned.  The  prisoner  having  been 
convicted  on  the  second  trial,  and'judgment  being  thereon 
rendered,  that  Court  held  that  there  was  no  error,  for  the 
first  verdict  was  either  good  or  bad — if  good,  that  verdict 
supported  the  judgment,  and  if  bad,  then  the  first  was  a 
mistrial  and  a  nullity,  and  the  second  verdict  supported 
the  judgment.  Besides,. there  is  a  difference  between  the 
case  referred  to  and  the  present ;  that  states  an  actual 
conversation  of  the  delinquent  juror  with  a  stranger  on 
the  subject  of  the  trial,  while  this  leaves  the  separatioD 
open  only  to  the  suspicion  of  such  improper  commanica- 
tions.  But  there  are  decisions  of  high  respectability  fiilly 
in  point. 

The  case  of  Commonwealth  v.  John  M*Cawlf  decided  in 
the  General  Court  of  Virginia,  Virginia  Cases,  271,  (and 
of  which  a  note  is  to  be  found  in  1  Cow.  235,)  is  unques- 
tionably  such  an  one.  The  prisoner  was  indicted  for 
grand  larceny.  The  trial  continued  four  days,  on  each  of 
which  the  Court  adjourned  for  about  two  hours,  giving 
orders  that  in  the  mean  time  the  jury  should  be  kept 
together  in  a  room    by  themselves,  where  they   were 
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allowed  refreshments.    On  their  way  to  the  jury  room,  at  JwfVi©6. 
the  second  adjournment,  one  of  the  jurors  having  been     Stati 
unexpectedly  sworn    on   the  jury,  separated    from  his    nfi^j^. 
fellows  about  twenty  minutes,  unattended  by  any  officer. 
He  ate  his  dinner  at  his  boarding-house,  and  returned. 
Several  persons  asked  him .  if  the  trial  of  M'Cawl  was 
over,  to  which  he  answered,  that  it  was  tiot ;  but  he  had,  as 
he  stated,  no  further  conversation  with  any  one  on  the     , 
Bubjec!t,^-denied  that  he  had  been  practised  with,  and  no 
abuse  appeared.    Another  was  absent  a  few  minutes  on  a 
visit  to  his  sick  child,  (this  was  in  the  morning  of  the 
second  day,)  with  an  officer,  from  whom  he  was  separated 
about  five  minutes,  on  going  into  the  room  to  see  his  child. 
Verdict  of  guilty.  • 

On  motion  to  set  aside  this  verdict,  a  majority  of  the 
Court  held»  that  it  must  be  set  aside ;  that  actual  tamper- 
ing with  a  juryman,  was  not  necessary  to  be  shewn  ; 
that  the  old  rule  wa»,  that  the  jury  on  no  occasion  should 
separate ;  that  this  rule  is  relaxed  only  in  cases  of  imperi- 
ous, or  perhaps  unavoidable  necessity ;  that  by  allowing  a 
verdict  to  stand  when  a  jury  had  separated  without  neces- 
irity,  unless  the  prisoner,  who  is  in  custody  of  the  law, 
shall  show  actual  tampering  or  communication  with  the 
jury,  this  great  terrier  against  oppression  may  be  gradu- 
ally capped  and  undermined ;  that  if  the  court  had,  without 
necessity,  allowed  a  juryman  to  go  home  without  an  officer, 
that  would  vitiate  the  verdict ;  that  in  a  free  country,  the 
•decision  should  be  on  general  principles ;  and  that  more 
good  would  arise  from  observing  the  sacred  principle 
involved  in  the  case,  than  evil  from  granting  a  new  trial ; 
although  in  this  individual  instance,  a  verdict  had  probably 
been  given  by  twelve  noen,  in  fact  unbiassed  by  the  sepa- 
ration. The  verdict  was  pronounced  bad,  and  a  new 
venire  ordered.  Whether  the  court,  which  it  seems  had  a 
right  to  examine  the  evidence  as  to  the  separation,  might 
not  in  this  case  have  come  to  the  conclusion,  as  a  fact  that 
it  proved  there  had  been  no  improper  commtraication ;  and 
upon  that  fact  so  established,  have  upheld  the  verdict^ 
may  admit  of  a  difference  of  opinion.  But  supposing  that 
fact  not  established,  the  reasons  assigned  for  this  decision. 
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JuwB,  1836.  (which  I  have  weakened  by  abridging,)  are  to  me  so  con- 
Statk  elusive,  that  I  content  myself  by  declarinjf  my  entire  assent 
^ia^    to  them. 

In  the  case  of  The  People  v.  M'Kay,  18  Johns.  212, 
where  the  judgment  was  arrested,  and  an  alias  venire 
ordered,  because  the  venire.on  which  the  jury  had  been 
returned,  was  not  under  seal.  Chief  Justice  Sfehcer 
notices  a  doubt  expressed  by  the  prisoner's  counsel,  whe- 
ther arresting  the  judgment  does  not  entitle  the  prisoner 
to  be  discharged,  without  being  subjected  to  another  trial. 
After  showing  that  this  will  not  be  the  case,  he  adds,  *'  a 
case  analogous  in  principle  occurred  in  Ontario  County  in 
1814.  A  woman  of  colour  was  indicted  and  tried  for 
murder,  and  found  guilty.  The  jury  had  separated  afler 
agreeing  on  a  verdictf  and  before  they  came  into  court, 
and  on  that  ground  a  new  trial  was  granted,  and  she  was 
tried  again."  Here  the  separation  was  after  the  verdict 
was  agreed  upon,  which  almost  excludes  the  possibility  of 
tampering. .  But,  nevertheless,  the  verdict  was  not  allowed 
to  stand,  because,  I  presume,  the  fact  of  tampering  was  not 
actually  negatived  thereby.  To  these  decisions,  let  me  add 
some  very  strikiogobservationsof  Chief  Justice  Shaw,  in 
the  case  of  The  Commonwealth  v.  Roby^  12  Pick.  519, 
which  seem  to  me  strongly  to  support  these  conclusions. 
He  quotes  the  case  ofJU'Catol,  and  then  referring  to  that 
of  DouglaSf  observes,  "  that  the  court  in  New  York  inti- 
mated that  this,  (the  decision  in  M' Cowl's  case,)  went 
somewhat  further  than  the  common  law.  Whether  it  would 
be  adopted  as  the  rule  here,  it  is  not  necessary  to  inquire. 
It  is  manifest  that  by  such  separation,  the  jurors  might  be 
thus  exposed."  Towards  the  conclusion  of  his  very  able 
opinion,  he  adds  this  remark :  "  The  result  of  the  authori- 
ties is,  that  where  there  is  any  irregularity  which  may 
affect  the  impartiality  of  the  proceedings^  as  when  meat 
and  drink  have  been  furnished  by  a  party,  or  where  the 
jury  have  been  exposed  to  the  effect  of  such  influence,  at 
where  they  have  improperly  separated  themselves^  or  have 
had  communications  not  authorised;  then,  inasmuch  as 
there  can  be  no  certainty  that  the  verdict  has  not  been  tm- 
properly  infiuenced^  the  proper  and  appropriate  mode  of 
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correction  and  relief*  is  by  undoing  what  is  thus  impro-  Jowe>^636. 
perly,  and  $nay  be  corruptly  done — or  where  the  irregu-     State 
larity  consists  in  doing  that  which  may  disqualify  the   mjlli». 
jurors  for  proper  deliberation  and  exercise  of  their  reason 
and  judgment,  as  where  ardent  spirits  are  introduced; 
there  it  uxmtd  be  proper  toeetamde  the  verdict,  because  no 
reliance  can  be  placed  oa  its  purity  and  correctness/'    If 
I  do  not  greatly  misapprehend  the  meaning  of  thescras  I 
think,  most  perspicuous  observations,  the  Irue' distinction 
is  taken,  which  seems  to  have  been  overlooked  by  the  court 
in  The'Peopie  v.  DongloM*    For  a  breach  of  those  positive 
rules  wbpch  the  law  has  established,  in  order  to  secure  a 
fiiir,  unbiassed  and  impartial  trial — among  which  breaches 
is  an  improper  separation  of  the  jury-^the  law  furnishes  a 
remedy  by  undoing  what  has  been  unlawfully,  and  may 
have  .been  corruptly  done.    It  annuls  and  vacates  the  ver- 
dict.   As  to  the  mischiefs  which  result  from  misconduct  of 
jurors^  short  of  a  breach  of  those  positive  regulations, 
made  to  secure  the  purity  of  trial  by  jury,  and  not  appear- 
ing to  vrarraoC  a  suspicion  of  un&irness,  the  proper  remedy 
to  be  had  is  by  a  new  triaL    The  latter  ia  necessarily  a 
matter  of  discretion,  bat  the  fi)rmer  is  a  matter  of  law. 

It  is  scarcely  necessary  to  remark,  thai  the  prisoner  is 
not  precluded  fro»  insisting  on  the  law,  because  he  did 
not  object  to  the  juror  resuming  his  place  among  his  fel- 
k>w  jurors.  Whatever  might  be  the  efiecl  of  this  implied 
assent  in  a  civil  case,  'na  a  criminal  case,  and  especially  in 
one  where  life  is  at  liazard,  the  prisoner  is  to  be  consid- 
ered as  standing  upon  all  hit  rights,  and  waiving  nothing 
on  the  score  of  irregdarity^  In  the  view  which  I  am 
obliged  to  take  of  this  ease,  the  lime  of  the  juror's  absence 
eannot  affect  my  judgment.  As  matter  of  evidence  to  the 
court  below,  upon  a0  inquiry  whether  there  had  been  any 
improper  communication,  it  would  have  been  a  material 
circumstance.  The  facilities  for  improper  tatercoune  may 
have  depended  much  on  the  length  of  the  period,  during 
which  the  juror  was  suflered  to  go  at  large.  But  unless 
the  time  be  so  spent  that  I  catf  jttdieially  say  that  such 
intercourse  was  impastibk,  I  must  adhere  to  the  rule  which 
holds  an  unexplained  separation  suspicious. 

Vol.  I.  70 
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Jdwi,  l83g.     I  see  no  alternative  between  a  steady  adherence  to  the 
i^ATK      Iciw,  which  vitiates  a  suspected  verdicif  or  leaving  the  qoes- 

'^^^^■^^     tion  of  its  wdidiiy  or  invalidity  to  depend  on  the  discretion 
of  the  presiding  judge.     To  the  adoption  of  the  latter 
branch  of  the  alternative,  I  have  insuperable  objections.  It 
would  be  oppressive  to  the  judge,  dangerous  to  the  com- 
munity, and  at  variance  with  the  settled  principles  of  oar 
law.    It  is  impossible,  indeed,  not  to  confide  discretion  to 
judicial   magistrates,   but  I  am  sure  that,  while  every 
enlightened  friend  to  free  government  holds  unnecessary 
discretion  to  be  tyranny,  every  conscientious  judge  will 
say,  that  of  all  his  duties,  none  are  so  distressing  as  thoee 
wherein  he  can  find  no  certain  rule,  but  is  left  to  his  own 
notions  of  fitness  and  expediency.    It  was  remarked  by 
Lord  Eldon,  that  he  had  often  far  less  difficulty  in  deciding 
on  the  merits  of  a  difficult  chancery  suit,  than  in  determin- 
ing on  the  question  of  costs ;  because  costs  in  that  court  are  a 
matter  of  discretion.  As  the  exercise  of  this  discretion  could 
not  be  reexamined,  there  would  be  no  uniformity  of  decision. 
One  judge,  who  had  old  fashioned  notions,  would  suspect 
every  verdict  which  the  former  law  of  the  land  held  to  be 
suspicious ;  another  less  rigid  would  not  indulge  this  sus- 
picion, unless  there  was  matter  shown  indicating  probabk 
abuse;    while  a  third,  yet   further  advanced  in  liberal 
notions,  would  suspect  none,  until  abuse  actually  shown. 
Some  would  require  the  jurors  to  be  examined  on  oath ; 
while  others  might  deem  them  incompetent  on  a  question 
as  to  their  own  misconduct.    Optima  est  lex  qu€B  mininam 
relinquet  arbitrio  judicis,  optimus  judex  qui  minimum  sibi. 
The  grant  of  such  a  discretionary  power  would  be  repug- 
nant (so,  at  least,  1  think)  to  the  principles  of  our  institu- 
tions.   When  they  give  a  discretion,  it  is  usually,  and 
always  ought  to  be,  a  discretion  of  grace  and  indulgence^. 
Thus  our  act  of  1815  {Rev.  ch.  895,)  authorises  a  judge  to 
grant  a  new  trial  to  a  defendant  convicted  of  a  criminal 
charge.    It  is  indeed  a  mighty  power,  but  it  is  a  power 
only  to  do  mercy.    The  prisoner  has  been  tried  according 
to  the  forms  of  law,  has  had  the  full  exercise  of  every  legal 
privilege — has  been  convicted  regularly  by  the  appropriate 
tribunal,  and  can  complain  of  the  withholding  of  no 
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ir  the  judge  declines  to  interfere  between  him  and  the  sen-  Jpwb,  1836. 
tence  of  the  law.    But  to  vest  the  judge  with  the  irre-     Statb 
sponsible  and  uncontrollable  power  to  dispense  with  posi-    ^»,»,. 
tive  legal  requirements,  intended  to  secure  the  upright 
administration  of  justice,  and  to  decree  when  their  non- 
observance  should,  and  when  it  should  not,  invalidate  what 
was  done  in  contempt  of  them— ought  not  to  be,  under  a 
government  of  laws. 

The  trial  by  jury,  justly  considered  as  the  strongest 
security  to  the  liberties  of  the  people  which  human  saga- 
city ever  devised,  as  well  as  the  happiest  contrivance  for 
cherishing  anK>ng  all  an  afifectionate  attachment  to  the 
laws,  in  the  administration  of  which  they  act  so  important 
a  part — must  be  kept  under  the  protection  of  law,  and 
not  left  under  the  patronage  of  its  ministers.  If  the  old 
rule  be  disregarded,  new  ones  must  be  devised.  To  pro- 
ceed wholly  without  rule  would  be  intolerable,  and  the 
courts,  for  their  own  convenience,  as  wefl  as  for  the  public 
order,  would  be  obliged,  as  it  seems  that  the  judges  in  New 
York  have  done,  to  make  rules.  With  the  most  sincere 
deference  for  the  opinion  of  my  brethren — ^for  as  none 
know  them  better,  none  can  respect  their  advised  judg- 
ment more  than  myself.  I  do  believe  that  we  have  such 
a  rule  already,  *'  not  the  product  of  the  wisdom  of  some 
one  man,  or  society  of  men,  in  any  age,  but  of  the  wisdom, 
counsel  and  observation  of  many  ages  of  wise  and  observ- 
ing men" — that  this  rule  declares  a  verdict  rendered  by 
jurors  who  have  gone  at  large  Muspidous — and  requires  of 
its  ministers,  unless  it  is  seen  that,  in  fact,  there  could  not 
be  the  tampering,  or  improper  communication,  which 
the  law  suspects,  to  pronounce  it  bad. 

Pes  CuBiAM.  Judgment  aflirmed. 
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^^^*  AMOS  WADE  0.  DANIEL  L.  RU8ELL. 

When  the  ghipper  agned  to  load  a  Teml  **  in  a  raaaoBahfe  tune,**  tf 
Mdt  that  he  was  bound  to  pay  for  eveiy  anreeeonahle  delay  that 
ocenned ;  and  the  &ct  of  hia  reaiding  at  a  diatanoe  from  tfie  ahippiny 
port|  made  no  difierenoe  in  the  obligation  created  by  the  aitidea. 

This  was  an  action  of  dsbt,  brought  upon  the  follow- 
ing instrument.  "It  is  hereby  agreed,  between  Amos 
Wade  of  the  one  part,  and  Daniel  L.  Russell  of  the  other 
part,  witnesselh  that  Amos  Wade  hereby  agrees,  that  the 
Schooner  Wade  shall  after  she  returns  from  New  York,  and 
makes  another  coasting  voyage,  return  to  Swansboro  and 
take  a  load  of  turpentine,  for  the  said  Russell  to  New  York, 
at  fifty  two  and  an  half  cents  per  barrel.  And  in  case 
the  said  Wade  may  refuse  to  comply,  he  shall  forfeit  and 
pay  to  the  said  Russell,  the  sum  of  two  hundred  and 
fifty  dollars :  and  it  is  further  agreed,  that  in  case  the 
said  Russell  shall  fail  to  load  the  said  schooner  Wade  in 
a  reasonable  time  after  her  arrival  at  Swansboro,  at  the 
above  freight,  he  shall  forfeit  and  pay  to  the  said  A.  Wade 
the  sum  of  two  hundred  and  fifty  dollars.  Witness  this 
our  hands  and  seals,  Newburn  12  February,  1833. 

(Signed,)  Danibl  L.  Russbll.    [l.  s.] 

Amos  Wads.  [l.  s.]" 

The  breach  assigned  in  the  declaration,  was  the  failure 
of  the  defendant  to  load  the  schooner  Wade  in  a  reasoma- 
ble  time  after  her  firrival  at  Swansboro.  The  defendant 
pleaded — ^general  issue — covenants  performed  and  not 
broken. 

Upon  the  trial  at  Craven,  on  the  last  Circuit,  before  his 
Honor  Judge  Saundbrs,  it  appeared  in  proof,  that  the 
Schooner  Wade,  arrived  in  ballast  at  Swansdoroon  Satur- 
day  the  16th  of  April  1833 ;  that  her  ballast  was  thrown 
out  on  Tuesday  following,  and  that  on  the  next  day,  viz. 
on  Wednesday,  she  hauled  alongside  the  wharf,  and  was 
ready  on  the  evening  of  that  day  to  take  in  her  load ;  that 
on  the  same  evening,  or  the  next  morning  (Thursday)  the 
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defendant  had  notice  that  the  schooner  was  ready  to  Jpwb,  1836. 
receive  her  load :  that  the  defendant  had  no  turpentine  on     Waos 
the  said  Wednesday  at  Swansboro,  and  did  not  have  the    ^^^^j 
8toe  there  till  the  following  Saturday :  that  on  Monday, 
they  began  to  load  the  schooner,  and  the  turpentine  vras 
received  and  the  vessel  loaded  on  the  following  Wednesday. 
That    neither  the  plaintiff  nor  his  captain  made  any 
objection  to  receiving  the  load,  and  that  the  defendant 
was  willing  to  pay  twelve  dollars  for  the  detention,  which 
the  captain  said  he  was  not  authorised  to  receive.    It  was 
further  in  evidence  that  the  defendant  lived  about  ten 
miles  from  Swansboro,  and  that  the  plaintiff  was  aware 
of  this,  at  the  time  he  made  the  contract  in  question. — 
His  Honor  instructed  the  jury  **  that  the  plaintiff  was 
bound  to  show  that  he  had  his  vessel  at  Swansboro,  within 
a  reasonable  time  after  ))erforming  the  trips  mentioned  in 
the  contract,  and  had  given  the  defendant  notice  of  his 
readiness  to  take  the  load  on  board.     So  the  defendant 
was  bound  to  have  the  turpentine  at  the  place  in  readiness 
to  load  the  vessel  after  her  arrival.    If  they  were  satisfied 
that    the  vessel  was  prepared  to  receive  her  load  on 
Wednesday  the  20th,  and  that  the  defendant  was  notified 
of  that  fact,  on  that  day,  or  the  next  morning,  they  would 
give  the  plaintiff  damages  for  each  day's  detention  after 
that  time,  until  the  day  whem  they  began  to  load ;  aitd 
for  every  day  afterwards,  provided  there  was  any  unrea- 
sonable delay  in  loading  after  Monday,  the  time  the 
turpentine  was  in  readiness  for  delivery."    It  having  been 
proved  that  fifteen  dollars  was  a  reasonable  demurrage 
per  day,  for  vessels  of  the  size  of  the  Wade,  the  jury  found 
a  verdict  for  sixty  dollars  damages  in  favour  of  the  plaintiff. 
The  defendant  obtained  a  rule  for  a  new  trial,  qpon  which 
being  discharged,  he  appealed. 

W.  C  Stanly,  for  the  defendant. — The  Judge  was 
mistaken  as  to  the  meaning  of  the  contract.  The  defen- 
dant was  not  bound  by  it  to  have  the  turpentine  at  the 
place  of  delivery,  upon  the  vessel's  arrival  there.  He 
was  only  bound  to  load  within  a  reasonable  time.  He 
lived  ten  miles  from  Swansboro,  which  was  known  to  the 
plaintiff,  at  the  time  when  the  contract  was  made.    The 
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Joii«,l836.  Judge  ought  to  have  sabmitted  the  whole  to  the  jury,  as 
Wade  to  whether  the  vessel  was  loaded  within  a  reasonable 
time,  or  whether  there  was  any  unnecessary  delay.  In 
some  cases,  the  question  of  the  reasonableness  of  time, 
is  one  of  law,  but  where, a  variety  of  circumstances  are 
taken  into  consideration,  the  whole  must  be  left  to  the 
jury,  to  find  what  is  reasonable  time. 

2nd.  The  cargo  was  received  on  board  the  vessel  with- 
out any  objection  on  the .  part  of  the  plaintiff,  or  his 
captain,  which  was  a  waiver  of  the  delay.  Chitty's  Cont. 
273,  note  n. 

No  counsel  appeared  for  the  plaintiff*. 

RvFFiN,  Chief  Justice. — It,  is  imputed  as  an  error  in 
the  opinion  of  his  Honor,  that  it  absolutely  requires  the 
articles  intended  to  be  shipped  to  be  at  the  shipping  port 
before,  or  as  soon  as  the  vessel  was  ready  to  receive  her 
cargo.  It  is  said,  the  agreement  contains  no  such  clause; 
and  that  it  could  not  be  material  to  the  plaintiff*  where 
the  cargo  was,  provided  it  were  put  on  board  in  a  rea* 
sonable  time. 

It  is  true,  there  is  not  in  the  charter  party  a  distinct 
provision,  that  the  defendant  should  have  the  cargo  at 
Swansboro  at  any  particular  time.  Had  the  plaintiff 
declared  on  the  deed  as  containing  such  a  stipulation, 
either  expressly  or  according  to  its  legal  efiect,  as  a  sub- 
stantive stipulation,  there  would  have  been  force  in  the 
objection.  But  that  is  not  the  case.  The  gravamen  of 
the  complaint  is  not,  that  the  cargo  was  not  at  the  place 
upon  the  arrival  of  the  vessel,  but  that  no  part  of  it  was 
put  on  board  for  four  days  thereafter,  and  that  the  vessel 
was  thereby  unnecessarily  and  unreasonably  detained  far 
that  period.  That  is  the  breach  assigned  in  the  declara- 
tion. Upon  the  case  thus  stated,  the  alleged  error  appears 
to  us  to  be  a  mere  verbal  criticism  upon  the  language  of 
the  Judge,  as  laying  down  a  general  proposition,  instead  of 
regarding  it  in  connection  with  the  point  actually  in  con- 
troversy between  the  parties. 

Had  the  turpentine  been  on  the  wharf  at  which  the 
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Teasel  was  lying,  and  the  merchant  refused  or  Delected  to  Jvin«iB36. 
deliver  it,  no  one  would  say  that  the  owner  ought  not  to  Wadb 
have  compensation  for  the  detention.  The  defendant  in  p^^,, 
this  case,  is  no  less  the  anthor  of  the  delay  than  if  he  had 
wilfully  withheld  the  cargo ;  and  the  loss  to  the  plaintiff  is 
the  same  in  both  cases.  So  likewise,  is  consequently  the 
injury,  unless  the  stipulations  of  the  parties  allowed  to  the 
defendant,  a  longer  time  to  load,  in  the  case  which  has 
happened,  than  he  would  have  generally.  The  contract  is 
silent  as  to  any  particular  number  of  days  to  be  allowed 
for  loading,  or  during  which  the  vessel  might  be  detained 
upon  demurrage.  It  is  in  general  terms,  that  the  defen- 
dant shall  furnish  a  cargo  at  Swansboro,  and  load  the 
vessel  in  a  reasonable  time  after  her  arrival.  There  is 
nothing,  therefore,  in  the  instrument  to  exonerate  the 
defendant  from,  the  ordinary  liabilities  of  a  merchant,  con- 
tracting to  ship  on  freight,  at  a  particular  port ;  which, 
necessarily,  includes  a  delivery  at  that  place,  and  at  the 
time  agreed  on.  But  it  is  obvious,  from  the  evidence 
oflfered  by  the  defendant,  that  on  the  trial  he  insisted,  that 
although  the  delay  might  be  deemed  unreasonable  if  he 
had  lived  in  Swansboro,  and  had  his  turpetatine  on  the 
beach,  yet  it  was  eicused  in  him,  because  he  resided  ten 
miles  off,  and  could  not  sooner  bring  the  articles  to  the 
vessel,  after  notice  of  her  readiness.  It  was  in  reference 
to  this  pretension,  that  the  Judge  laid  it  down  that  the 
defendant  was  bound  to  have  the  cargo  at  the  place  in 
readiness  to  load  the  vessel  at  her  arrival;  not  as  we 
understand  him,  that  the  plaintiff  could  recover  merely 
because  the  cargo  was  not  at  the  place,  but  that  a  delay 
in  loading  was  not  justified  by  the  circumstance  that  the 
cargo  was  not  at  the  port,  but  at  the  defendant's  residence, 
and  that,  to  save  himself  from  damages  for  the  detention,  the 
defendant  ought  to  have  had  the  cargo  at  Swansboro,  instead 
of  at  his  own  house.  In  that  opinion  this  Court  concurs. 
If  the  defendant  was  not  confident  of  providing  the  cargo 
by  the  arrival  of  the  vessel,  he  should  have  protected  him- 
self by  a  reservation  of  so  many  day's  detention.  The 
excuse  that  he  could  not  buy  the  cargo  at  all,  would  be 
as  satisfactory  as  that  he  could  not  have  it  at  the  place  in 
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Jum,  1836.  doe  season.  Nor  will  it  do  for  him  to  say,  that  he  used 
Wade  diligence  to  get  it  there  after  the  vessel  arrived.  By 
Ri«Lu  ^^^  agreement,  the  vessel  is  to  wait  for  nothing,  after  her 
arrival,  but  to  be  loaded.  It  is  presupposed  that  the  cargo 
is  in  readiness ;  and  that  she  will  be  detained  no  longer 
than  is  necessary  to  put  it  on  board.  In  this  sense,  there- 
fore, we  think  it  correct  to  say,  that  the  shipper  was  bound 
to  have  the  cargo  there  or  pay  damages  for  its  detentioa. 
To  the  plaintiff  it  is  the  same,  whether  the  defendant 
would  not,  or  could  not,  load  the  ship  in  a  Ivasonable  time 
after  her  arrival. 

It  is  not  material  to  consider  whether  the  jury  of  the 
Court  must  ordinarily  determine  the  question  of  reasona- 
ble time.  A  case  proper  for  the  jury,  perhaps,  might 
have  been  made  upon  evidence  as  to  the  size  of  the  vessel, 
and  cargo,  the  assistance  to  be  had  at  the  port,  and  the 
usual  time  occupied  in  loading  at  that  place,  if  the  dis- 
pute had  been,  whether  the  shipment  b^un  in  due  time, . 
had  been  completed  in  due  time.  But  this  verdict  confines 
the  damages  to  the  period  during  which  the  vessel  and 
crew  were  kept  entirely  idle.  For  that  delay,  the  plaintiff 
is  entitled,  in  law,  to  recover.  A  delay  in  beginning  to 
k)ad  for  four  entire  days  most  be  unreasonable. 

Ptai  Curiam.  Judgment  affirmed. 


DEN  ex  dem.  JOSEPH  M>D.  CARSON  v.  JOHN  MILLS  and 

LOWRY  BURNETT. 

AHhoiigli  the  poasetsioii  of  part  of  a  tnct  of  land  is  in  law  the  poaBewka  of 
the  whole  when  thara  is  no  advene  potsessioOi  yet  if  the  land  be  oompoaed 
of  difierent  tracts,  held  under  diflbrent  grants,  and  described  in  the  deed  to 
the  person  in  possession  by  different  boundaries,  an  actual  possession  upcm 
one  does  not  in  law  extend  to  the  other ;  and  if  both  are  covered  by  an  elder 
grant,  the  Statnte  of  Limitations  perfects  the  title  of  that  only  on  wfaidi 
then  was  an  actual  possossion. 

This  was  an  action  of  BJBcntBirr,  tried  before  Stramcs, 
Judge,  at  Rutherford,  on  the  last  Circuit. 
The  leMor  of  the  plaintiff  claimed  title  mider  two  aepa- 
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rate  grants ;  and  to  understaD4  the  case,  it  will  be 
sary  to  consult  the  annexed  map. 
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First,  be  claimed  title  under  a  grant  to  one  Jobn  Bur- 
nett, wbicb  issued  in  the  year  1767,  and  is  represented  on 
the  map  by  the  lines  H,  I,  J,  K.    The  defendant  claimed 

Vou  I.  71 
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JiwK,i83C  under  two  granU,  one  of  which  iMued  to  Samuel  Freneh» 
Cab«on    in  1780,  and  is  represented  on  the  map  by  the  lines  A,  B) 

3,„^^|^    C,  D ;  the  other  was  dated  in  1801,  and  issued  to  Ben- 
jamin Cook,  and  is  represented  on  the  map  by  the  lines 
6,  B,  E,  F.    The  land  covered  by  the  two  last-mentioned 
grants,  was  conveyed  by  separate  deeds  from  the  respective 
grantees,  or  those  claiming  under  them,  to  one  Murray, 
who  in  1813,  conveyed  them  both  by  one  deed  to  tte 
defendant  Mills,  describing  them  as  '*  that  tract  or  tracts, 
pieces  or  parcels  of  land,  in,  &c.,  on,  dl^c,  included  in  two 
surveys,  viz.,  one  tract  containing,  dtc.,  beginning,  &c, 
(as  in  the  grant,)  granted  to  Samuel  French,  on,  &c 
Also  one  other  tract,  beginning,  &c.,  (also  as  in  the  grant) 
granted  to  Benjamin  Cook,  on,  &c."  In  the  habendum^  the 
description  was,  **  which  said  tracts,  pieces,  or  parcels  of 
land,  6lc"  Immediately  after  his  purchase,  the  defendant 
Mills  took  actual  possession  of  the  land  conveyed  by  the 
grant  to  French,  where  it  interfered  with  the  linies  of  the 
grant  to  Burnett,  but  not  where  it  interfered  with  thoee  of 
the  grant  to  Cook,  say  at  Y ;  and  continued  this  possession 
within  the  boundaries  of  the  grant  to  French  until  the 
year  1829,  when  he  leased  to  the  defendant  Burnett  that 
part  of  the  land  covered  by  the  grant  to  Cook,  whicft 
interfered  with  the  grant  to  Burnett,  who  took  posseasiott' 
and  committed  the  trespass  for  which  this  action  was 
brought,  say  at  X.     While   the  defendant   Mills  was 
in  possession  as  above  stated,  the  lessor  of  the  plaintiff 
purchased  from  the  heirs  of  Burnett,  who  had  been  long 
out  of  possession,  and  with  whom  he  could  show  no  pre- 
vious connexion ;  but  he  was  in  the  actual  possession  of 
a  small  piece  of  land  at  A,  covered  by  both  the  grant  to 
Burnett,  and  that  to  French,  where  the  latter  crossed 
Green  River.     The  only  colour  of  title  under  which 
he  held  was  a  grant  to  William  Walton,  for  one  hundred 
acres,  described  on  the  map  by  the  lines  L,  M,  N,  O^,  I, 
and  calling  for  the  river  as  one  o(  its  boundaries,  and 
which  also  covered  the  small  interference  between  thd 
grants  to  Burnett  and  French  at  A.    The  possessbn  of 
the  lessor  of  the  plaintiff  on  the  south  side  of  the  river^ 
was  confined  to  the  lines  H,  P,  G*  F,  and  did  not  extend 
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to  any  part  of  the  l^nd  covered  by  ;the  grant  to  Cook.  Jpw»,ie3g. 
Secondly,  the  tessor  of  the  plaintiff  claimed  as  follows: —  Caabon 
He  produced  a  grant  dated  in  1798  to  William  Walton,  buenrt. 
for  one  hundred  and  flfty  acres,  R,  8,  T,  U,  Y,  X,  and 
deduced  thb  title  by  mesne  conveyances  to  himself.  He 
proved  that  at  the  diite^of  this  grant,  Walton  was  th6 
owner  of  thb  two  tracts  of  land  designated  on  th6  map  as 
David  Hartey*B  and  George  Parrish'd ;  he  contended,  that 
after  running  the  bourses  of  the  grant  to  X,  the  next  course 
being  then  "  with  his  own  line  south  forty  degrees  east, 
and  with  Murray's  line  two  bundled  aUd  six  poles,  to  a 
stake  ill  Murray's  lin^ — ^thence  south  six  east  to  the 
beginnitag^ — he  must  either  follow  X,  Z,  H,  and  theAce  to 
the  river,  and  thence  down  the  river  to  Murray's  line  at 
6,  and  thence  go  directly  to  U,  the  beginning ;  or  he  must 
follovii  Murray's  line  A,  B,  to  its  termination,  and  then 
run  to  the  beginning ;  or  else,  runtiing  according  to  the 
course  and  distance,  he  must  from  V,  i*un  the  line  of  his 
survey  to  the  nearest  point  in  Murray's  Kne  A,  B,  and 
then  to  U,  in  either  of  which  bases  the  locus  in  quo  would 
be  included  in  his  grant.  There  were  no  marked  lines 
found  upon  any  of  Muk'ray's  line^,  ekcept  upon  the  line 
CD. 

The  plaintiff  then  oflered  to  show  trespass^  by  the 
defendant  Mills  at  other  points  beside  X,  but  as  Mills  had 
made  himself  party  to  defend  the  possession  of  his  lessee, 
Burnett,  the  Judge  refused  to  admit  the  evidence.  His 
Honor  instructed  the  jury,  that  although  ihe  plaintiff 
might  have  recovered  upon  d  detnise  by  the  heii;^  of 
Burnett,  the  defendant  wasi  so  ad^^rsely  in  possession  of 
the  land  covered  by  the  grants  to  French  and  Cook,  at  the 
tittle  the  lessor  took  his  deed  from  them,  as  to  prevent  a 
recovery  on  the  demise  set  forth  in  the  declaration.  That 
as  to  thcsecond  mode  in  which  the  lessor  of  the  plaintiff 
ibught  to  establish  his  title,  it  was  their  province  to  ascer- 
tain Whether  the  descriptive  objects  mentioned  in  the 
grant  to  Walton,  were  to  be  found,  and  where  and  what 
land  .was  emhrtkced  within  them :  that  in  locating  grants 
where  all  the  objects  of  description  referred  to  were  to  be 
founds  akid  the  several  modes  of  description,  in  their  appli'^ 
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JDiii,l83fi.  cation  to  the  objects  really  existing,  hannonised  with 
Caeson  each  other,  there  was  no  difficulty ;  but  where  various 
BujucRT.  descriptions  in  a  grant  could  not  be  made  to  harmonise 
with  objects  as  they  existed,  that  description  in  which 
there  was  least  room  for  mistake,  should  be  taken ;  that 
other  more  particular  rules  had  been  adopted,  which  were, 
that  where  a  natural  boundary  was  called  for,  it  must  be 
adopted,  to  the  exclusion  of  all  other  descriptions :  that 
where -trees  had  actually  been  marked  for  boundaries,  thgr 
must  be  taken  in  exclusion  of  any  other  description  except 
a  natural  boundary :  that  the  lines  of  other  grants,  when 
distinctly  marked  and  established,  was  a  description  to  be 
preferred  to  course  and  distance :  that  when  the  descrip- 
tion was  by  coune  and  distance  alone,  they  were  of  neces- 
sity to  be  followed — as  they  were  when  they  were  accom- 
panied by  descriptions  of  existing  objects  which  could  not 
be  found :  that  in  the  application  of  these  rules,  if  they 
were  satisfied  of  the  existence  of  any  line  of  Murray's 
regularly  marked  and  distinctly  known  at  the  date  of 
the  grant  to  Walton,  and  indicated  by  something  more 
certain  than  course  and  distatee  alone,  whether  that  line 
was  the  line  A,  B,  or  any  other  line,  and  further  believed 
that  was  the  line  referred  to  in  the  grant  to  Walton,  they 
were  bound  so  to  locate  the  grant  as  to  reach  it,  and 
include  some  part  of  it ;  but  that  if  they  believed  no  such 
line  ever  existed,  except  as  indicated  by  course  and 
distance,  there  were  no  means  left  of  locating  the  grant, 
except  by  following  its  calls. 

The  counsel  for  the  plaintiff  moved  his  Honor,  to  in- 
struct the  jury  that  the  possession  of  a  part  of  a  tract  of 
land  did  not  extend  to  the  whole  thereof,  when  the  proper 
title  under  which  it  was  held  interfered  with  an  elder 
grant,  although  he  who  claimed  title  under  the  oldest  grant 
was  not  in  the  actual  possession  of  any  part  of  <  the  land 
covered  by  it.  His  Honor  declined  giving  this  instruction, 
bat  informed  the  jury  that  when  two  persons  were  in  pos> 
session  of  parts  of  their  land  covered  by  paper  titles  which 
interfered,  neither  of  them  having  actual^  possession  of 
land  within  the  interference^  the  law  adjudged  the  posses- 
sion of  the  interference  to  be  in  him  who  had  the  oldest 
title;  but  when  he  who  had  the  oldest  title  was  in 
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Bion  of  no  part  of  the  land  covered  by  it,  and  he  who  JowK,l83e. 
had  the  youngest  title  was  in  the  actual  possession  of  any     Carbon 
part  of  the  land  covered  by  it,  although  his  possession  did 
not  extend  to  the  interference,  the  law  adjudged  his  pos- 
session to  be  co-extensive  with  his  paper  title,  notwith- 
standing its  interference  with  the  elder  title. 

A  verdict  being  returned  for  the  defendant,  the  plaintiff 
appealed. 

i>.  F.  CaJdwdl  and  Badger,  for  the  plaintiff 

Pearson,  for  the  defendant 

Rurmi,  Chief  Justice. — Several  exceptions  are  taken  to 
the  instructions  in  this  case.  Those  principally  discussed 
and  relied  on  relate  to  the  opinions  expressed  by  the  Court 
on  the  extent  and  eflect  of  the  defendant's  possession.  Hav- 
ing refused  to  give  certain  instructions  prayed  for  by  the 
defendant's  counsel,  the  court  laid  it  down  to  the  jury,  that 
*'  when  two  persons  were  in  possession  of  parts  of  their 
4ands,  covered  by  paper  titled  which  lop,  neither  having 
any  actual  possession  within  the  loppage,  the  law  adjudged 
the  possession  in  him  who  had  the  elder  title ;  but  where 
the  holder  of  the  elder  title  was  in  possession  of  no  part  of 
the  land  covered  by  his  title,  and  he  who  had  the  younger 
title  was  in  possession  of  any  part  of  the  land  covered 
thereby,  although  such  possession  might  not  be  within  the 
loppage,  the  law  adjudged  his  possession  co-extensive  with 
his  title,  notwithstanding  its  loppage  upon  an  elder  title, 
of  which  there  was  no  possession."  The  materiality  of 
this  instruction  to  the  rights  of  the  parties,  upon  the  facts 
stated  in  the  record,  is  not  perceived.  For  if  the  two 
tracts  conveyed  by  Murray  to  Mills  are  to  be  regarded  as 
one,  so  that  the  entry  by  Mills  into  either  portion  is  an 
entry  into  the  other  portion  of  the  entire  tract,  then  Mills 
had  made  such  an  entry,  within  the  admission  of  the 
plaintifTs  counsel,  for  he  was  actually  possessed  of  that 
part  of  the  French  patent  which  the  patent  to  Burnett  also 
covered.  If,  on  the  other  hand,  the  two  tracts  continued 
several  after  the  conveyance  to  Mills,  then  the  possession 
on  the  one  could  not  embrace  the  other,  unless  the  other 
instruction,  which  will  be  hereafter  noticed,  be  correct : 
which  would  render  the  one  now  under  consideration  un- 


£53  IN  THE  SUPREME  COURT 

J0»i,i836.  necessary  and  immateriaL     We   might,   therefore,   be 

Camon    relieved  from  passing  on  this,  withoat  omitting  any  doty 

Bpuim.  ^^  ^^  parties*    But  we  conceive  the  doctrine  involved  in 

the  instruction  to  be  of  such  importance  as  to  entitle  it  to 

notice ;  and  since  the  opinion  of  this  Court  upon  one  part 

of  it  is  to  be  contraryi  that  we  are  not  at  liberty  to  give 

to  it  the  sanction  of  our  silence. 

If  part  of       To  the  former  of  those  positions  we  fully  subscribe.    If 

land  be  oo.  a  part  of  a  tract  of  land  be  covered  by  two  deeds,  and  he 

twotit^    ^^  ^^^  ^^  better  title  be  in  possession,  not  of  that,  but 

and  he  who  of  another  part  of  his  tract,  he  has,  by  legal  intendment, 

^j^ln^^  the  actual  possession  of  the  whole,  unless  the  other  have  a 

poMeMon  possession  within  the  intersecting  lines.    Why  f    For  the 

paitof  i^  P'^'"  reason,  that  both  parties  cannot,  at  the  same  time,  be 

he  iiu  m    geized  of  the  same  land,  under  their  respective  deeds ;  and 

poaaession  therefore,  he  who  has  the  title  is  deemed  in  the  eielusive 

^^.^        possession^  since  he  can  have  no  action  against  the  other 

whole,  un-    '  ^ 

len  the      for  any  possession  by  him. 

1^^^  The  same  reason  applies  with  equal  force  to  the  case 

wd^^  supposed  in  the  latter  branch  of  the  instructions ;  from 
haa  actoal  which  this  Court  disseuts.  The  error,  as  it  is  esteemed 
poaaeanon   by  US,  has  its  Toot  in  an  assumption  of  fact,  which  is  not 

ofthemtes.     "  i  •        »      i  i  .  it 

ference.  warranted  by  the  law,  and  is  contrary  to  a  legal  presump- 
Qo^lf^Q  tion.  It  assumes  that  the  true  owner  is  not  in  possession. 
peraonhav.  ^ow  that  cannot  be,  unless  another  have  the  actual  pes- 
Stter  title  Kssion ;  foT,  by  foree  of  his  title,  he  has  constructively  the 
^^<j^^^  possession  until  it  be  destroyed  by  an  adverse  possession ; 
poaaenbn  and  there  can  be  no  adverse  possession,  against  which  the 
parT^the  ^^*^'  caunot  have  an  action  to  recover  the  possession. 
land,  and  The  question  is,  what  sort  of  possession  in  another  will 
o/the^r  terminate  that  which  the  owner  has  by  construction,  so  as 
title  ia  in  to  enable  him  to  say,  that  he  n  out  of  possession,  and  to 
S^^l^^e  demand  it  from  the  other  ?  Certainly,  as  we  think,  it  must 
interfe.       ^e  an  actual  possession  of  some  part  of  kU  land.   If  the 

rence,  the  , 

latter  haa    possession  be  outside  the  interference,  he  cannot  maintain 

poMoeion'  ^J^^Q^^Q^'  ^^'^  ^^^^  ^^^  ^  done  ouly  by  showing  a  tres- 

of  the  inter-  psss  on  the  premises,  described  in  Ab  decltaraiion,  that  is, 

erence.      ^^^q  ^q  boundaries  of  his  own  deed.    In  the  case  S0|>- 

posed  there  is  no  such  trespass ;  for  the  actual  possession 

of  him  who  is  considered  the  wrong  doer,  is  admitted  not 
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to  be  within  the  land  of  the  other.    It  it  not  correct  to  Jpwk,  1836. 
statei  therefore,  that  the  oiyner  is  oat  of  possession,  because    Carmn 
he  is  not  actually  seated  on  any  part  of  his  laod«    His   ^aMKn. 
possession  exists  in  his  whole  tract,  until  some  part  of  thai 
be  usurped  by  anothery  so  as  to  oust  him  from  that  part, 
and  there  can  be  no  such  usurpation  but  by  occupation 
within  the  better  title.    In  FUzraTidolph  v.  Norman,  N.  1^®  cieea 
C.  Term  Reports,  13S,  it  is  laid  down,  that  "  persona  own«  dolpk  v!^ 
log  adjoining  tracts  of  land,  which  lop  npon  each  other,  ^<<^"•N. 
neither  being  in  the  actual  possesnon  of  the  part  covered  by  Rep.  I3sf, 
both  conveyances,  will  be  deemed  in  possession  according  9l''^J^  a 
to  the  title."    Here  it  will  be  perceived,  that  as  being  an  Dcv.  I5d, 
immaterial  circumstance,  no  notice  i^  taken  of  possession,  btn$^^su. 
on  either  side,  of  those  parts  of  the  tracts  not  covered  by  phens,  ante 
both  deeds.    In  the  recent  case  of  Green  v.  Harmon,  4   *^^^^ 
Dev.  158,  the  Court  took  the  rule  as  settled,  '*  that  if  there 
be  two  patentees,  the  entry  of  the  younger  on  bis  own 
land  does  not  oust  the  other,  unless  it  be  on  that  part  of 
the  land  covered  by  both  titles/'    In  Dobbins  v.  Stephens, 
ante  5,  it  was  repeated  in  these  words ;  *'  if  neither  claim- 
ant be  in  actual  possession  of  the  land  covered  by  both 
deeds,  the  seisin  ia  in  the  owner,  but  if  one  of  them  be  on 
that  part,  and  the  other  not,  then  the  possesion  of  the 
whole  interference  is  in  the  UxnhQt.*'    Why  %    Because  he 
can  then  be  sued  fi>r  the  whole.    We  find  the  same  doe- 
trine  established  in  other  states  situated  like  our  own.    In 
Kentucky  it  was  thus  held,  in  Primble  v.  Smith,4  Bibb,  257, 
and  in  Smith  v.  MUchdl,  I  Marshall,  207.   In  Talbot  v. 
ifOavock,  1  Yerger,263,  the  Judges  of  the  Supreme  Court 
of  Tennessee  admit  it  to  be  clearly  so  at  common  law, 
and  under  our  act  of  1715 ;  and  the  majority  of  the  Court, 
in  able  opinions,  maintained  it  as  applicable  to  a  new 
statute  of  that  state,  which  enacted  that  *^any  person 
holding  seven  yeara  peaceable  possession  of  land  under  a 
grant  or  deed,  shall  be  entitled  to  hold  possession,  in  pre- 
ference to  all  other  claimants,  of  such  quantity  oj  land  as 
shall  be  specified  in  his  or  her  grant  or  deed.**    Notwith- 
standing these  last  words,  it  was  adjudged,  that  a  posses- 
sion of  "  the  disputed  land"  was  meant ;  and,  therefore, 
that  where  the  part  actually  occupied  is  not  within  the 
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Jdh«,1836.  bounds  of  the  elder  title,  the  owner  is  not  barred.  Indeed 
CAmwN  it  would  be  strange,  if  the  law  were  against  the  fact,  to 
BoENvrr.  construe  an  entry  into  part  to  which  the  party  bad  right, 
to  be  also  an  entry  into  another  part  to  which  he  had  no 
right;  a  construction  the  more. harsh  and  unjust,  because 
the  sole  effect  of  it  is  to  put  out  him  who  has  the  right, 
without  giving  him  any  remedy  therefor. 

The  Court  further  instructed  the  jury,  that,  under  the 
circumstances  stated  in  the  exception.  Mills  was  in  1817, 
in  the  adverse  possession  of  the  tract  granted  to  Cook,  so 
as  to  prevent  the  deed  then  made  by  Burnett,  from  passing 
any  title  in  that  tract  to  the  lessor  of  the  plaintiff.  To  this 
instruction  several  objections  are  tak^. 

It  is  urged,  first,  that  the  entry  of  Burnett  into  any  part 
of  the  land,  covered  both  by  hi»  deed,  and  that  to  Mills, 
claiming  the  whole,  vested  the  possession  of  the  whole  in 
him,  and  determined  the  possession  of  Milla;  and  that  the 
acceptance  of  the  deed  for  the  whole  from  Burnett,  by  the 
lessor  of  the  plaintiff,  then  in  the  occupation  of  the  small 
piece  on  the  north  side  of  the  river,  is  equivalent  to  such 
an  entry  by  Burnett  himself^    This  objection  goes  nsuch 
beyond  the  claim  of  the  plaintiff  in  the  Superior  Court, 
and,  if  well  founded,  would  render  the  deed  effectual  fat 
the  French,  as  well  as  the  Cook  tract ;  which  seems  not 
even  to  have  been  contended  on  the  trial.  We  think,  how- 
ever, that  it  is  not  tenable  aa  to  either. 
When  one      Without  considering  all  the  purposes  to  which  an  entry 
2^,^*1^    of  the  owner  into  part  may  enure,  or  to  what  extent  an 
wards  en.    entry  on  a  trespasser  may  determine  his  possession,  the 
leaLadeed  Court  agrees  that  such  an  entry  so  far  reinstates  the  owner 
y^  ^     in  the  possession,  as,  at  the  least,  to  render  his  conveyance, 
entry  de-     sealed  and  delivered,  on  the  land,  valid;  and  that  it  may 
1^^*^^    be  the  same,  when  he  conveys  to  one  who  is  already  in 
of  the  dis-    possession,  as  well  as  the  other  trespassers,  and  claiming 
[|^^^^  adversely  to  him.    But  this  princifJe  cannot  reach  a  case 
operative,    in  which  the  two  possessions  supposed  are  clearly  of  diflfe- 
^i^of  ^"^  portions  of  the  land,  as  distinct  parcels.    The  owner 
separate     may  be  disseised  of  one  part  of  the  same  tract  of  land  by 
hmdby  two  ^°®  person,  and  of  another  part  by  another  person,  each 
trespassers,  claiming  the  part  in  his  own  possession^  and  not  claiming 
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the  other.  A  recovery  from  one  does  not  disturb  the  other ;  Jowt,  1836^ 
much  less  will  the  entry  upon  one  oust  the  other.    Here    Carmn 
Carson  and  Mills  had  such  several  possessions  of  distinct  ^ouivrr. 
parcels  of  the  French  grant.    Neither  was  answeraUe  for  and  makes 
the  wrong  of  the  other,  and  the  owner  might  obtain  con>- 1^^^^^^^ 
plete  redress  against  one»  without  seeking  any  from  the  to  one  of 
other.    There  was  no  entry,  in  fact,  upon  Milk,  and  we  ^^j^ 
cannot,  without  going  beyond  the  intentions,  at  the  time,  oonm  the 
of  the  parties  themselves,  say  that  his  possession — as  far  as  by  the 
it  extended — ^was  legally  terminated  or  suspended  by  the  <'^^* 
entry  on  Carson,  or  by  the  deed  to  him,  while  in  possession 
of  a  particular  parcel,  under  a  different  claim.    The  only 
question,  then,  is,   how    far  Mills's  possession    legally 
extended.    It  was  a  real  posUiofudis  on  the  French  grant, 
and   therefore  the  lessor  of    the  plaintiff  undoubtedly 
acquired  no  title  to  that'  part,  and  the  instruction  is  not 
upon  this  objection,  erroneous. 

We  are  then  tHrought  to  the  inquiry,  whether  Mills  also 
had  possession  of  the  Cook  grant,  to  which  the  instruction 
is,  by  its  terms,  confined.  If  he*hadnot,  the  deed  to  the 
lessor  of  the  plaintiff  passed  that,  and  the  plaintiff  was 
entitled  to  a  verdict ;  and,  consequently  then,  ought  to 
have  a  new  trial.  There  was  no  actual  possession  of  it, 
indeed ;  no  clearing  on  it  by  Murray,  Mills,  or  any  other 
person,  until  Burnett  leased  from  Mills  in  1829. 

The  principle,  on  which  his  Honor  proceeded,  is,  that 
poflsessiott  of  part  is  the  possession  of  the  whole;  and  here 
Mills  lived  on  part  of  the  disputed  land ;  that  is,  on  what 
18  covered  by  both  deeds.  We  think  the  principle  does 
not  reach  this  case.  Upon  a  reason  similar  to  that  on 
which  the  preceding  objection  was  deemed  invalid,  namely, 
the  division  of  the  land  into  distinct  parcels,  we  think  the 
rule  was  misapplied  to  this  part  o(  the  case.  The  doc« 
trine,  from  its  nature,  can  only  relate  to  an  entire  thing;  a 
possession  of  part  being  a  possession  of  the  whole-*^f  what  f 
of  that  of  which  it  is  a  part ;  and  not  of  that  which  is  sepa- 
rated fitxD  it.  It  is  oontendedr  however,  that  these  tracts 
were  united  and  became  one,  because  the  same  person 
owned  both,  and  acquired  them  by  the  same  conveyance. 
Neither  of  these  circumstances  necessarily  tends  to  such  a 
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3um,  1836.  Gonclusioii,  Dor  do  they  in  coDJuoctioiu    The  law  gi? ^ 
Cabmn     possession  to  the  owner  of  land  not  occapied  by  another. 
BuuiRT.  But  where  the  title  is  not  derived  by  a  conveyance,  but  is 
set  ap  as  constituted  by  possession,  it  must  be  an  actual 
and  not  an  ideal  possession.    Of  the  same  nature  must  be 
the  possession  of  a  trespasser,  to  render  the  deed  of  the 
owner  inoperative.    Now  the  owner  and  occupant  of  a 
piece  of  land  may  purchase  another  piece,  adjoining;  and 
if  his  title  to  it  be  good,  he  is  in  possession  without  more 
doing.    Even  in  that  case,  the  several  parcels  do  not 
necessarily  lose  their  distinct  character,  and  sink  into  one 
whole.    They  may  do  so,  for  many  purposes,  if  the  owner 
so  regards  them,  and  a  great  variety  of  circumstances  oMty 
satisfy  the  mind  that  his  intention  was  the  one  way  or  the 
other ;  as  giving  a  general  name,  or  cultivating  as  one 
plantation,  or  the  reverse.  But  it  cannot  be  admitted  that 
they  are  united  for  any  purpose,  by  the  mere  facts  of  being 
claimed  by  the  same  person,  and  being  adjoining  to  each 
other;  and  much  less,  that  they  can  thus  become  united, 
to  the  prejudice  of  third  persons.    The  purchase  simply, 
or  any  declarations  of  the  purchaser,  unaccompanied  fay 
acts  on  the  land,  give  no  action  to  the  owner ;  at  least, 
none  founded  on  his  possession,  as  continuing,  or  as  being 
ousted.  Burnett  could  not  have  brought  ejectment  against 
Murray  for  the  Code  land,  upon  his  purchase  of  it  in  180% 
for  that  being  the  anlypdroel  described  in  the  declaration, 
the  possessioQ  of  the  defendant  must  beshown  to  be  within 
UaL    Although  Murray  might  have  given  a  general  name 
to  both,  under  which  both  would  have  passed  as  one  tene- 
ment under  his  will,  or  by  his  deed ;  yet  he  did  not  occupy 
any  part  of  the  Cook  grant,  and,  for  the  reasona  before 
given,  vras,  consequently,  not  in  possession  of  it,  so  as  to 
oust  Burnett  therefrom.    Did  the  deed  to  Milk  produce  a 
new  state  of  things,  and  make  what  was  not  a  possession 
in  Murray  become  a  possession  in  Mills  ?    Ordinarily,  sot 
more  than  one  tract  is  conveyed  in  the  same  deed ;  for  if 
the  vendor  acquired  the  estate  in  several  contiguous  par- 
cels, when  united  in  him  as  to  the  title  or  the  claim  of  title, 
and  sold  together,  they  are  usually  surveyed  together,  and 
described  as  a  single  tract.    Hence  the  purchaser,  in  pes- 
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aessioo  of  any  part  of  the  land  conTeyed  by  that  deed,  is  JwnEtX838. 
said  to  be  in  possession  of  the  whole,  and  according  to  his  Carwn 
deed,  for  the  deed  professes  to  pass  but  one  thing.  But  bokkbit. 
to  make  them  one  whole,  by  force  of  a  conveyance  of  them 
tothe  same  person,  and  by  the  same  instrument,  the  change 
of  character  ought  explicitly  to  appear  in  the  conveyance. 
He  who  actually  succeeds  to  nothing  more  than  the  actual 
possession  of  his  predecessor,  ought  not  to  require,  pre- 
sumptively, a  larger  actual  possession,  unless  it  be  clear 
on  the  deed,  that  he  did  not  take  the  estates  as  the  other 
had  them,  and,  therefore,  did  not  hold  them  as  he  held 
them.  If  the  description  be  not  by  a  common  name,  or 
by  lines  going  around  both,  but  be  of  each  tract  as  of  a 
separate  parcel^  not  stating  even  that  they  adjoin,  the  idea 
of  undivided  unity  is  excluded.  Such,  we  think,  is  the 
character  of  the  deed  set  out  in  the  exception.  Upon  the 
most  favourable  construction  for  the  defendants,  it  is  but 
equivocal.  It  purports  to  convey  all  the  "  tract  or  tracts, 
pieces  or  parcels  of  land  lying  on  the  south  side  of  Green 
river,  included  in  two  surveys,  to  wit :  The  first  tract 
containing  one  hundred  acres,  beginning,  &c.  and  granted 
to  S.  French,  on  the  25th  day  of  March,  1780 :  Also  one 
other  fifty  acre  tract,  beginning,  &c.  and  granted  to  B. 
Cook,  on  the  I8th  day  of  November,  1801 ;  the  above 
tracts  supposed  to  include  by  estimation,  one  hundred  and 
fifty  acres,  more  or  less ;  which  said  pieces  or  parcels  of 
land,  he,  the  said  P.  Murray,  doth  hereby  bargain  and  sell 
unto  the  said  John  Mills,  and  his  heirs.''  The  only  word 
on  which  a  plausible  argument  for  the  entirety  of  the  land, 
can  be  founded,  is  **  tract"  in  the  beginning.  But  the  effect 
of  that  is  neutralised  by  those  immediately  succeeding, 
'*  or  tractSf  pieces  or  parcehJ^  .  These  expressions  alone 
might  leave  it  doubtful  in  what  sense  the  parties  under- 
stood their  contract.  If  so,  it  ought  not  to  be  taken  most 
favourably  for  them  against  third  persons.  *But  that  doubt 
is,  in  our  opinion,  removed  by  what  is  subsequently  stated, 
and  omitted  in  the  deed.  It  proceeds  to  denominate  the 
land  as  '*  the  first  tract,*'  and  as  "  also  one  other  tract  ;'* 
and  particularly  describes  each  by  its  several  boundaries, 
according  to  the  patent  for  it,  and  in  the  habendum  clause 
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JpwK,  1836.  again  calls  them  iracUf  pieces^  parcdSf  and  omits  the  fact 
Cakmii    of  their  contiguity.    There  is  then  nothing  in  the  deed 
BoRNcrr.  common  to  both,  but  the  consideration  and  the  warranty ; 
which  may  as  well  be  where  the  two  tracts  are  remote,  as 
where  they  adjoin.    If  they  were,  in  fact,  remote,  the  pro- 
priety of  this  qualification  of  the  rale,  that  possession  of 
part  is  the  possession  of  the  whole,  would  be'  manifest. 
That  shows  that  the  whole  meant  is  that  which  is  accord- 
ing  to  the  deed,  a  whole.    If  that  be  true,  it  fdlows,  that, 
although  they  adjoin,  yet  if  they  be  not  described  as  adjoin- 
ing, so  that  it  might  be  seen  that  they  were  to  pass  as  one 
entire  thing,  they  must  pass  as  distinct  parcels,  according 
to  their  respective  boundaries;  and  the  possession  of  one 
cannot  be  the  possession  of  the  other;  for  that  would  not 
be  according  to  the  deed.    Mills  was  not  more  liable  to  the 
action  of  Burnett,  in  respect  of  the  Cook  tract,  merely 
upon  his  purchase  and  his  entry  into  the  French  tract, 
than  Murray  was  upon  his  purchase  of  the  Cook  tract, 
and  previous  and  continuing  occupation  of  the  other.    In 
other  words*  the  j3ossession  of  one  tract  of  land,  as  such,  is 
not  the  possession  of  another  tract,  although  they  happen 
to  adjoin.    There  must  be  an  actual  occupation  of  some 
part  of  each,  to  oust  their  respective  owners. 
In  locatingr      Upon  the  construction  of  the  patent  to  Walton,  the 
cJ^'^^the  ^pi>>i^°  of  ^l^e  Court  is  against  the  plaintiff.    We  do  not 
lineaof  an.  understand  th6  judge  as  laying  down  a  general  position, 
Mm^oai^t    ^^^^  ^^^  call  for  another's  line  is  to  be  disregarded,  if  it  had 
to  control    not  been  marked,  and  was  to  be  ascertained  by  running 
and  dis.      ^^^  coufse  and  distance  from  a  given  point.    We  cannot 
taace,when  go  understand  him,  for  if  that  point  be  known  the  line  must 

at  the  time  , 

oftbesur.  be  certain.  We  take  the  language  with  the  context,  and 
▼ey  these    ^||||  ^  reference  to  the  case  before  the  court ;  and,  so  con- 

lines  were  ' 

weUeiub-  sidercd,  we  concur  in  opinion  with  his  Honor.  The 
if  they' ne!'^  object  in  all  boundary  questions  is  to  find  some  certain 
ver  were  evidence  of  what  particular  land  was  surveyed,  or  was 
iftherohaB  intended  to  be  conveyed.  Course  and  distance  approaches 
^^J^.  very  nearly  to  permanent  certainty  if  any  one  of  the  ter- 
acoording"  f^ini  be  identified ;  and  that  is  the  usual  description.  Bat 
^^^^.j  there  may  be  a  defect  in  the  instrument,  so  as  to  run  the 
&r  them     line  inaccurately ;  or  there  may  be  a  mistake  in  setting 


OF  NORTH  CAROLINA.  559 

down  the  course  and  distance.  If,  therefore,  other  things  be  June,  1836. 
called  for,  as  to  which  there  is  less  probability  of  error,  they    Carbon 
shall  control  the  other  calls.    Such  is  the  case  where  the   ^^^^ 
call  is  for  a  natural  boundary ;  with  respect  to  which  there  ghould  be 
is  but  little  fear  of  mistake  at  the  time  of  the  survey,  and  f^^^' 
but  little  diflSculty  in  identifying  it  at  a  subsequent  period,  conneand 
But  even  in  that  case,  evidence  may  show  which  is^  for  ^|^|^" 
instance,  the  stream  called  for,  or  which  the  parties  took 
to  be  that  to  which  they  have  given  the  name ;  though 
the  necessity  for  such  evidence  seldom  arises,  because  par- 
ties cannot  readily  fall  into  such  mistakes.    When  the 
call  is  for  the  line  of  another,  it  has  also  been  held  that 
course  and  distance  may  yield  to  it.    But  it  is,  obviously, 
not  so  decisive  as  the  call  for  a  natural  boundary;  and  the 
mind  may  be  under  a  perfect  conviction,  from  other  cir-  ' 
cumstances,  that  the  mistake  is  not  in  the  course  and 
distance,  but  in  supposing  that  the  other  had  a  line  at  the 
end  of  the  course  and  distance.    If  that  conviction  exists, 
there  ought  to  be  no  deviation  from  course  and  distance. 
Such,  it  seems  to  us,  is  the  case  here.    If,  for  instance,  the 
line  be  proved,  satisfactorily  to  the  jury,  to  be  at  a  particu- 
lar place,  and  they  can  collect  that  at  the  time  of  the 
conveyance,  in  which  it  is  called  for,  it  was  an  established 
line,  known  or  reputed  to  be  there,  which  is  to  be  presumed  ' 
prima  facie,  then  it  afibrds  a  ground  for  the  further  pre- 
sumption that  the  parties  meant  to  go  to  it.    So  if  the 
call  be  for  a  particular  identified  corner  of  the  tract.  Thus 
we  understand  the  rule;  as  laid  down  by  Chief  Justice 
Taylor  in  Cherry  v.  Slade,  3  Murph.  90.    But  if  the 
jury  be  satisfied  that,  at  the  time  of  the  survey,  there  was 
no  known  line,  and  that  it  was  understood  by  the  paHies 
to  be  at  a  difierent  place  from  what  it  turns  out  to  be,  we 
think  they  must  abide  by  the  course  and  distance.    As 
evidence  upon  these  points,  that  is,  whether  there  was  a 
known  line,  and  which  is  the  line  meant  or  understood  by 
the  parties,  the  facts  that  the  line  was  marked  or  unmarked, 
that  the  corners  were  or  were  not  previously  identified, 
that  the  owner  claimed  up  to  a  particular  line  as  his,  or 
that  there  was  no  previous  claim  or  reputation,  are  meet 
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JpHi,  1836.  material.  If  the  jury  believed  upon  all  these  points,  in  the 
CAftaoir    negative,  then  such  a  line,  although  it  can  now  be  asoer- 
Bo^gPf,   ^^ioed  mathematically,  ought  not  to  conclude ;  because  it 
does  not  furnish  as  probable  and  rational  data,  for  the 
ascertainment  of  the  actual  location,  as  the  course  and  dis- 
tance.   It  would  be  appealing  from  evidence,  certain  to  a 
common  intent,  to  a  thing  altogether  unknown  to  the  par- 
ties at  the  time.    This,  we  take  it.  was  the  meaning  of  the 
charge  to  the  jury ;  and  we  deem  it  proper  in  the  particu- 
lar case.    Only  the  first  line  of  the  French  tract  was 
marked,  and  the  other  four  were  open,  and  there  was  no 
evidence  that  any  one  of  the  four  was  known,  even  by 
reputation,  or  that  any  person  lived  on  the  land  or  claimed 
to  any  particular  points.    The  line  called  for,  if  it  be  that 
now  ascertained,  cannot  be  reached  in  any  one  of  the 
methods  claimed  by  the  plaintiflf,  without  adding  greatly 
to  his  quantity  of  land,  inserting  another  line  in  his  sur- 
vey and  patent,  and  including  a  large  portion  of  the  land 
previously  granted  to  Cook.    These  circumstances  afford 
almost  conclusive  proof  that  this  was  not  the  line  called 
for,  and  that  the  parties  believed  that  Murray  owned  the 
land  between  Cook  and  Walton,  as  laid  down  in  the  plot, 
and  that  his  line  began  at  the  termination  of  that  of  the 
Harvey  patent,  and  pursued  the  same  course.    If  so,  the 
call  ought  not  to  overrule  the  other  calls,  which  are  certain 
in  themselves. 
yf^yga  a         The  Court  is  also  of  opinion,  that  the  plaintiff  could  not 
landlord      give  evidence  of  other  trespasses  of  the  landlord  himself. 
•self  defend.  He  did  uot  bccome  sole  defendant,  as  claiming  title  to  all 
5^^P^   the  land  mentioned  in  the  plaintiff's  declaration ;  of  a  great 
poasenonof  part  of  which,  indeed,  the  lessor  of  the  plaintiff  was,  him- 
^pid^tiff  ^"' '"  possession.     But  he  united  with  Burnett  in  his 
cannot,  on   defence;  that  is,  to  show  that  the  plaintiff  had  no  title  to 
prove  ^er  ^^  '^"^  ^^  Bumctt's  possession.    It  might  not  be  neces- 
^re^MfcK"   sary  in  such  a  case  to  prove  Burnett  in  possession  of  any 
bj  the  land,  particular  place,  as  against  the  landlord;  who  admits  him 
loM  him.    iQ  1^  in  possession  as  his  tenant,  by  engaging  to  defend 
him.    But  it  would  be  a  surprise,  if  he  were  called  on  to 
defend  for  other  portions  of  the  land ;  which  the  plaintiff's 
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own  evidence  would  show  had  not  been  in  Burnett's  pos-  ^v*^  189^« 
session*    This  case  is,  in  this  respect,  nearly  the,  converse    Cammoh 
of  that  of  Oarham  v.  Mooring,  2  Dcv.  Rep.  174.  Bim«rr 

But  for  the  errors  on  the  other  points,  the  judgment 
must  be  reversed  and  a  venire  de  now  awarded. 

Pn  CuBiAX.  Judgment  reversed. 


DAVID  M*CAR80irS  AdminukntGa  t.  BENJAMIN  RICHARDSON. 

The  act^l828  c.  13,  mcL  1,  which  eoacCi,  that  a  jnstioe**  exacatioa  shall 
bind  penonal  property  onlj  from  its  levy,  was  passed  for  the  protection  of 
purcbasers,  fitnn  the  defendant  in  the  ezecation  only,  and,  therefiffe,  if 
the  defendant  dies  after  the  feste  of  sodi  an  ezeentioii^  tmt  before  its  levy, 
bis  administrator  is  bound  thereby*  and  the  goods  in  bis  bands  may  be 
levied  upon  and  sold  witftont  a  sdrs/odas  to  revive  tbe  judgment 

This  was  an  action  of  trespass  vi  bt  abmis  ;  and  upon 
the  trial  at  Buncombe,  on  the  last  Circuit,  before  bis 
Honor  J  udge  Strange,  the  fficts  appeared  to  be  as  follows : 
•*-One  Kimsey  obtained  a  judgment  before  a  justice  of 
the  peace,  against  one  Byers,  and  had  an  execution  issued 
thereon,  but  Byers  died  before  the  levy,  which  waer  niade 
afterwards,  and  the  property  sold,  when  the  plaintiflb' 
intestate  became  the  purchaser,  and  took  possession.  Tlie 
defendant,  as  the  administrator  of  Byers,  retook  the  pro- 
perty from  the  possession  of  the  plaintiffi'  intestate^ 
contending  that  the  operation  of  the  act  of  1828,  ch.  13, 
aect  1,  the  levy  and  sale  by  the  officer  after  the  death  of 
Byers,  passed  no  title  to  the  purchaser ;  and  his  Honor 
being  of  this  opinion,  directed  a  nonsuit ;  whereupon  the 
plaintiffii  appealed. 

No  counsel  Appeared  for  either  party  in  this  Court. 

Daniel,  Judge,  after  stating  the  case  proceeded. — 
Goods  and  chatteb  were  bound  at  common  law  by  the 
writ  oi fieri  fadoBf  from  the  time  of  its  te$ie.  Arch.  Prac 
5285.  Bona  fide  purchasers  of  the  defendant  in  an  esecu- 
tion,  were  often  liable  to  have  their  purchases  defeated, 
and  the  goods  taken  from  them  by  the  relation  of  the 
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JoMB,  183&  execation  to  its  teste.  The  legislature  id  England  remedi- 
Camon  cd  ^^6  ^^i^  ^y  ^^^^  ^  Charles  2,  c.  %  sect.  16 ;  which 
^-  enacts,  that  no  writ  of  execution  against  the  goods  of  a 
■ON.  partyshall  bind  the  property  thereof,  but  from  thetimesuch 
writ  shall  be  delivered  to  the  sheriff  to  be  executed :  and 
for  the  better  manifestation  of  such  time,  the  sheriff  or  his 
deputy  shall,  upon  receipt  of  such  writ,  indorse  upon  the 
back  thereof,  the  day  of  the  month  and  year,  whereon  he 
received  it.  Since  the  passage  of  this  act,  all  persons  in 
England,  wishing  to  be  safe  in  their  purchases  of  goods 
and  chattels,  can,  by  examining  the  sheriff's  office, readily 
know  whether  the  property  is  bound  by  any  executioo 
lodged  there  against  the  person  offering  to  sell.  This 
statute,  however,  was  intended  only  to  protect  purchasers 
from  any  injury  which  might  arise  to  them  from  the 
relation  which  writs  of  execution  had  to  their  teste  at 
common  law ;  and,  therefore,  as  far  as  relates  to  the  party 
himself,  and  to  all  others  but  purchasers  for  a  valuable 
consideration,  writs  of  execution  still  bind  the  party's 
goods  from  the  time  of  their  teste,  1  Saund.  R.  219,  f.  3 
Vent.  218.  2  Show.  485.  1  Arch.  Prac.  285.  The  sUt.  29 
Ch.  2,  was  never  considered  in  force  here ;  therefore  all  our 
executions  were  governed  by  the  common  law,  and  bound 
the  property  of  the  defendants  tn  them  from  the  tetie. 
Many  inconveniences  and  frauds  were  the  consequence, 
especially  under  execution  upon  justice's  judgments,  which 
were  not  of  record,  and  frequently  unknown  U>  the  public 
until  the  executions  came  to  be  levied,  when  they  bound 
all  the  personal  property  which  the  defendant  owned  at 
the  time  of  the  teste,  although  a  bona  fide  purchaser  of 
the  defendant  had  paid  his  money  for  the  same,  between 
the  time  of  the  teste  and  the  lety.  The  legislature  of  this 
state  has  not  reenacted  the  sixteenth  section  of  the  staU  29 
Charles  2,  c.  2,  but  partially  remedied  the  evil  by  paasing 
the  act  of  1828,  c.  12,  sec.  1,  which  is  in  the  fellowing 
words :  **  where  any  execution  shall  be  issued  by  a  justice 
of  the  peace.  Aid  levied  on  personal  property,  such  pro- 
perty shall  be,  and  the  same  is  hereby  bound,  by  and 
from  the  levy  of  such  execution,  and  not  from  the  teste 
thereof."     Frauds  upon  purchasers  from  the  defendant 
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ID   the  execution,  were  in  a  great  measure  prevented  Jm^iBS^ 
either  by    the  officer    taking  the  property   M^hich   be    CARaoit 

mm 

had  levied  on,  into  his  possession,  or  taking  sureties  to  a  RicHAStt- 
forth-coming  bond,  subscribed  by  one  or  more  witnesses,^  •^ 
as  the  act  directs,  which  would  tend  much  towards  giving, 
public  notice  of  the  transaction.  The  object  of  the  legis- 
lature, as  far  as  it  wentr  was  the  same  as  that  of  the 
British  parliament,  in  enacting  the  16th  section  of  the  29 
Charles  2,  c.  2,  vi&  to  protect  purchasers.  But  as  to  the 
defendant  in  the  executiour  and  his  representatives,  no  evil 
existed,  and  the  common  law  remained  unaltered  ;  the 
goods  and  chattels,  are,  as  to  them,  still  bound  from  the 
teste  of  the  execution.  And  although  the  defendant  in  the 
execution,  died  before  the  levy^tlie  officer  might  goon  not- 
withstanding,  and  levy  on  the  goods  in  the  hands  of  the 
executor  or  administrator,  and  sell ;  and  the  purchaser 
acquired  a  good  title.  There  was  no  necessity  for  the 
plaintiff  in  the  execution  to  sue  out  a  scire  facias  against 
the  administiHtorr  3  Wilson,  389.  2  Lord.  Raym.  806. 
1  Arch.  Prac.  286.  The  nonsuit  must  be  set  aside,  and  a 
new  trial  granted. 

Pkb  CumAM,  Judgment  reversed. 


The  Praodent  and  DIraeton  of  the  STATE  BANK  e.  JOHN  W. 

LITTLEJOHN. 

Where  A.  owed  S.  by  bond,  and  it  was  agreed  between  them  that  At  shonld 
pay  the  debt  by  inttahDenta,  and  execute  a  new  bond  tar  the  balance  due 
after  each  payment;.  M  ««•  AeU,  that  an  offer  of  perfiimiaiioe  by  A.  was 
not  a  bar  to  an  action  on  a  bond  delivered  after  the  agreement  waa  made. 

This  was  an  action  of  dbbt,  upon  a  bond  executed  by 
the  defendant,  in  the  following  words: 

**  On  the  lOth  day  of  June  next,  with  interest  from  the 
date  hereof,  I  promise  to  pay  to  the  President  and  Direc- 
tors of  the  State  Bank  of  North  Carolina,  at  the  agency 
of  the  said  bank  at  Edenton,  the  sum  of  five  thousand 
seven  hundred  and  twenty-six  dollars,  for  value  of  them 
received.   Which  debt  is  secured  in  a  deed  in  trust  to 
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Jc!fK,i836.  Augnstus  Moore,  trustee  for  the  benefit  of  the  said  presi* 
Statc  dent  and  directors  (bearing  date  the  15th  day  of  June, 
^^^^  1829.)  In  testimony,  &c.,  this  10th  June,  1834."  Among 
LiTTix.  Other  pleas,  the  defendant  entered,  1st,  "  accord  iknd  satis- 
^^"^  faction  :^  3nd,  **  accord  with  an  agreement  on  the  part  of 
the  plaintifls  to  forbear,  and  promises  on  his  part  to  pay." 
Upon  the  trial  at  Chowan,  bn  the  last  Circuit,  before 
his  Honor  Judge  Dick,  Che  defendant  offered  to  prove,  that 
on  the  10th  day  bf  June,  1829,  he  was  indebted  to  the 
plaintiffs,  payable  at  their  Branch  Bank  at  EdentoA,  in  the 
sum  of  nine  thousand  five  hundred  and  ninety^ine  dollanr 
and  twenty-seven  cents :  that  he  on  that  day  entered  into 
an  agreement  with  the  bank,  to  pay  the  said  debt  by 
annual  instalments  of  twelve  hundred  and  fifty  dolhirs, 
until  the  whole  should  be  extinguished :  that  he  whs  to 
execute  a  deed  of  trust  of  his  prbperty  for  the  benefit  of 
the  bank,  and  renew  his  bond  with  security  annually,  sis 
he  had  done  before.  He  then  averred,  that  he  had  exe> 
cuted  the  deed  of  trust  according"  to  his  agreement,  and 
ofiered  to  show  it  in  evidence;  and  also,  that  he  had 
annually  paid  his  instalments  of  twelve  hundred  and  fifty 
dollars,  and  renewed  his  bonds  at  bank,  agreeably  to  his 
contract,  up  to  the  10th  day  of  June,  1834,  when  the 
bank  took  the  bond  now  sued  on,  the  debt  which  he  owed 
in  1829,  beingreduced  by  payments  to  the  sum  mentioned  in 
this  bond.  The  defendant  then  offered  to  prove,  that  on  the 
10th  day  bf  June,  1835,  he  tendered  to  the  bank  an  instal- 
ment of  twelve  hundred  and  fifty  dollars,  together  with  a 
new  bond  for  the  balance,  properly  secured,  but  that  both 
were  rejected  by  the  bank,  contrary  to  the  agreement, 
soon  after  which  the  present  suit  was  instituted.  This 
evidence  was  objected  to  by  the  plaintiff,  and  was  rejected 
by  th^  Court;  and  the  plaintiff  having  obtained  a  verdict, 
the  defendant  appealed. 

Iredell,  for  the  defendant,  referred  to  the  case  of  Good 
^.  Ckeesman,  22  Eng.  Com.  Law  R^ps.  89,  and  also  fo 
Chitty's  note  to  3  Black.  Cora.  15. 

Badser^  for  the  plaintifls.     A  covenant  not  to  sue  for 
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£▼6  yearf ,  is  not  a  release ;  though  one  not  to  sue  forever  Jpw«»  1836> 
would  be  equivalent  to  a  release,  to  prevent  circuity  of    State 
actioB.    A  party  may  sue  on  a  covenant  of  the  first  kind       ^^^ 
for  his  damages,  if  it  be  broken,  or  a  court  of  equity    Lrrru- 
might  interfere,  if  any  irreparable  mischief  were  likely  to     '^'^^ 
happen. 

2.  In  the  present  ease^  the  deed  in  trusty  to  amount,  to  a 
oeleafle,  should  have  been  executed  by  the  plaintiffs. 

3.  A  release  cannot  be  of  a  debt  which  does  not  exist ; 
for  a  man  cannot  release  what  he  has  not.  A  bond  creates 
aa  obligation  of  itself,  and  the  law  will  not  look  back  for 
the  foundation  upon  which  it  was  given ;  in  this  respect  it 
differs  from  a  parol  contract. 

4.  At  all  events,  the  deed  of  trust  cannot  operate  to 
prevent  the  bank  from  reducing  the  debt  to  a  judgment. 

B*edellf  in  reply. — The  object  of  the  agreement  was  to 
receive  a  new  note  every  year,  which  is  inconsistent  with 
the  judgment's  being  obtained.  In  this  case,  the  bond 
itself  shows  that  the  original  debt  was  the  foundation  upon 
which  the  bond  was  given. 

DANmL,  Judge,  after  having  stated  theicase  as  above,  A  plea  of 
proceeded  :-^We  are  of  the  opinion,  that  evidence  ofiered  ^ 


by  the  defendant,  and  rejected  by  the  Court,  could  not  ^ctioa 
have  sustained  the  plea  of 'Vaccord  and  satisfaction."  an  aooep. 
This  plea  always  sets  out  what  the  defendant  gave  in  satis-  ^^^^^ 
faction ;  it  alleges  the  delivery,  and  it  expressly  avers  that  ofthethinf 
the  goods,  or  things  done,  were  accepted  in  satisfaction  and  ^^  ^^^ 
discharge.     Drake  v.  Mitchell,  3  East's  Rep.  256-258 ;  1  ntufil?  "^ 
Saund.  on  Plead.  &  Evid.  24.    The  replication  to  the  plea  *^^ 
may  either  de|^  the  delivery  of  the  chattel  in  satisfaction, 
or,  protesting  Ipuy^  that  fact,  may  deny  the  aco^^Tice. 
Stepb.  PI.  23$7t%und.  PI.  &.  Ey.  24.    In  this  case,  if 
thfl  pleadings  v/ere  dri^wo  out  in  form,  the  plea  would  aver 
a  delivery  of  the  twelve  hundred  and  fifty  dollars,  and  the 
itdfendant's  bond  for  the  renewal,  and  that  the  plaintiff 
then  and  there  accepted  and  received  of  and  from  the 
defendant,  the  said  sum  of  twelve  hundred  and  fifty  dollars 
iMl  bMd«  ia  full  satisfaction  and  discharge  of  the  said  sum 
of  five  thousand  seven  hundred  and  twentv-sii  dollars. 
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Junk,  183C.  fh^  replication  would  deny  the  acceptance,  and  tender  an 
^T*     issue;  which  the  defendant  would  be  obliged  to  join  on 
9.        that  very  point;  and   this  we  take  to  be  done  in  the 
^^^^""^    present  case.     To  maintain  <the  plea,  and  support  the 
defendant's  side  of  Aie  issue,  it  is  not  enough  to  show  that 
he  has  always  been  ready  to  pay  the  money  and  renew 
the  bond,  or  even  a  tender  and  refiisal;  but  an  actual 
acceptance  thereof  by  the    plaintiff  musrt    be  proved. 
Lantifs  CasCf'Q  Rep.  60.  Allen  v.  Harris^  1  Lord.  Raym. 
122.    Beatson  v.  Schank,  3  East's  Rep.  233.    The  defen- 
dant did  not  pretend,  that  he  could  prove  by  the  evidence 
rejected,  that  the  twelve  hundred  and  fifty  dollars  and 
bond  tendered  for  renewal,  had  been  accepted  by  the  bank 
in  satisfaction  of  the  bond  now  sued  on.    The  evidence 
did  not  profess  to  go  to  that  extent,  and  was  therefore 
immaterial  to  the  issue,  and  the  Court  properly  rejected  it. 
▲  parol  As  to  the  second  plea:  The  parol  agreement  entered 

^ffi^^^  into  by  the  parties  on  the  10th  day  of  June,  1829,  cannot, 
received  to  by  any  rule  of  law,  be  received  in  evidence  to  support  the 
'l^f  im    ^  ^^  ^^"  accord,  &c.,"  to  and  concerning  a  bond  executed 
accord,  to    on  the  10th  of  June,  1834;  which  bond  did  not  recite  the 
dUbtoMn  a  ^^^^inent,  or  have  any  reference  to  k.    Mease  v.  MeaXf 
bond.         Cowp.  Rep.  47,  was  an  action  of  debt  on  a  bond,  condi- 
tioned for  payment  at  a  certain  day.    Plea,  that  it  was 
given  as  an  indemnity  to  the  plamtiff  against  another  bond, 
and  not  damnified.    Demurrer. — Lord  Mansfebld  :  **  the 
plea  is  clearly  bad ;  let  there  be  judgment  for  the  plain- 
tiflf."    He  went  on  the  ground,  that  no  parol  evidence  can 
abate  or  extend  a  t)ond  or  deed.  In  Daoy  v.  Prendergasit 
7  Eng.  Com.  Law  Reps.  63,  the  court  said,  if  a  pared 
agreement  is  entered  into  to  give  time,  supposing  it  the 
case  simply  of  a  common  bond,  conditioned  for  payment 
of  money  at  a  certain  day,  it  will  not  prevent  the  party 
proceeding  at  law  immediately,  whatever  the  consideration 
for  the  delay  may  be.  The  consideration  for  the  agreement 
may  induce  a  court  of  equity  to  direct,  that  the  party 
shall  not  proceed  to  enforce  his  remedy  at  law.    The  case 
cited  of  Oood  V.  Cheesmant  does  not  aid  the  defendant. 
The  case  was  this.    The  defendant  being  unable  to  meet 
(the  demands  of  his  creditors,  they  had  signed  an  agree- 
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ment  (which  was  assented  to  by  the  debtor,)  to  accept  ^^"v*  ^^^ 
payment  by  two  thirds  of  his  annual  income,  to  be  placed     ^tatb 
in  the  hands  of  a  trustee  of  their  nomination.    The  plain-     ^^^ 
tiif,  who  had  signed,  afterwards  brought  assumpsit  for  his    LmuB- 
whole  demand,  (the  defendant's  acceptance  of  two  bills      '^'^' 
of  exchange,)  and  the  defendant  was  permitted,  under  the 
plea  of  non  oMsumpntf  to  give  this  agreement  in  evidence. 
The  court  said,  it  would  be  unjust  that  the  plaintiff  should 
prejudice  the  other  eredUor$f  who  had  neglected  to  recover 
their  demands,  under  a  persuasion  that  none  of  the  parties 
who  had  signed  would  proceed  against  the  defendant. 
The  new  agreement  was  received  in  evidence  to  prevent  a 
fraud  on  third  persons.  *  We  have  looked  into  Mr.  Chitty's 
note  to  3  Black.  Com.  15,  (which  was  cited,)  and  can 
discover  nothing  there  different  from  what  we  here  lay 
down  the  law  to  be  upon  this  subject.    The  judgment 
odust  be  aflb*nied. 
Pbr  Curiam.  Judgment  i^ffirmed. 


WILLIAM  WALTON  o.  JACOB  and  OfiOROE  FILE. 

If  one  enten  inta  the  poBseBsioQ  oflaiid  onder  a  treaty  of  porcbase  with  the 
owner»  he  beoomee  a  tenant  at  the  wiD  df  the  o#ner,  and  cannot  rastain 
an  action  of  tre$pa9$  iguare  eiautuM  fitgH  against  aaeh  owner,  §or  enter- 
ing upon  the  premisea  without  his  ooneent. 

This  was  an  action  of  trbbpass  quarb  clausum  nuDoiT, 
for  entering  upon  the  possession  of  the  plaintiff,  and  cut- 
ting and  hauling  off  a  quantity  of  wheat. 

Upon  the  trial  at  Rowan,  on  the  last  Circuit,  before  his 
Honor  Judge  DomiELL,  the  case  appeared  to  be,  that  the 
defendant,  Jacob  File,  had  executed  a  bond  to  the  plaintiff, 
to  make  him  a  title  thereafter  to  the  locus  in  quo  ;  and  at 
the  same  time  received  from  the  plaintiff  the  purchase 
roooey,  and  delivered  him  the  actual  possession  of  the  land. 
The  plaintiff  continued  in  possession,  and  cultivated  a  part 
of  the  land  in  wheat  and  corn.  At  harvest  time,  the  defend- 
ant, Jacob  File,  together  with  the  other  defendant,  Gmnt^ 
File,  who  had  been  living  on  the  land,  and  bad  sown  the 
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JgwK,  1636,  wheat,  before  the  sale  to  the  plaintiff,  entered  upon  the 
Walton  premises  against  the  plaintiff's  consent,  and  cut  and  car- 
FiLK.  ^'^  away  the  wheat.  Under  the  instructions  of  his  Honor, 
a  verdict  was  rendered  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  the  question  whether  the  action 
could  be  sustained.  If  the  Court  should  be  of  opinion  ibr 
the  plaintiff,  then  judgment  was  to  be  rendered  for  him  ;  if 
otherwise,  a  judgment  of  nonsuit  was  to  be  entered.  His 
Honor,  pro /orma,  gave  a  judgment  for  the  plaintiff,  and 
the  defendants  appealed. 

D.  F.  Ccddwell,  for  the  plaintiff,  cited  and  commented 
on  3  Salk.  354.  Wills.  Rep.  231.  3  Bur.  Rep.  1563.  Vin. 
Abr.  tit.  Trespass,  440,  441.  Oraham  v.  Peat,  1  East's 
Rep.  344.  Myrick  v.  Bishop^  1  Hawks,  485.  Janet  et  ux. 
V.  Taylor,  1  Dev.  Rep.  434.  Carson  v.  Baker,  4  Dev.  Rep. 
220.  He  also  contended  that  George  File  could  not  justify 
his  entry ;  and  that,  as  the  plea  was  joint,  it  being  bad  for 
one,  was  bad  for  the  whole. 

Pearson,  for  the  defendants,  argued  contrOf  that  the 
plaintiff  had  no  such  estate  as  a  court  of  law  would  take 
notice  of,  to  sustain  this  action,  end  referred  to  Jones  et 
ux.  V.  Taylor,  1  Dev.  Rep.  434. 

Pabdbi.,  Judge. — The  possession  of  the  plaintiff  having 
been  obtained  by  the  license  of  Jacob  File,  the  legal  owner, 
it  became  a  rightful  possession.  He  was  tenant,  not  from 
year  to  year,  but  a  tenant  -at  will,  by  implication.  This 
kind  of  tenancy  arises  when  the  party  is  in  possession  of 
the  premises,  with  the  privity  and  consent  of  the  owner, 
no  express  tenancy  having  been  created,  and  no  act  having 
beefl  done  by  the  owner,  impliedly  acknowledging  such 
party  as  his  tenant;  as  where  he  has  been  let  into  posses- 
sion, pending  a  treaty  of  purchase,  or  is  let  into  poasesnon 
under  an  agreement  for  a  lease,  he  then  beeomes  tenant  at 
will.  Adams  on  Ejectment,  103.  File  .could  not  bnve 
maintained  an  action  of  ejectment  against  Walton,  witboat 
having  given  him  reasonable  nbtioe  to  quit ;  for  there  is 
no  doubi  that  an  ejectment  treats  the  tenant  in  possession 
as  a  wrong-doer,  at  the  time  the  action  is  brought.    If  he 
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be  lawfully  in  possession  then,  it  is  an  answer  f6  the  action,  Jcfin:,i63g 
whaieTer  may  be  the  date  of  the  demise  lain  in  the  decla-^   Waltun 
ration :  for  an  ejectment  is  altogether  a  fictitious  remedy.      ^' 
Doe  Y.  Jackson,  8  Eng.  Com.  Law  Reps.  136.    All  the 
authorities  cited  by  the  counsel  for  the  plaintiff,  go  no  fur* 
tber  than  to  estaUisb  the  above  doctrine.    The  plaintiff, 
being  considered  ki  a  court  of  law,  the  tenant  at  will  of 
Jacob  File,  File  had  a  right,  at  his  will  and  pleasure,  to 
enter  upon  his  own  freehold.  1  Thomas's  Coke,  646-648> 
fiote  D.    And  in  this  actibn  of  trespass  quare  dausumjre' 
gjif  he  and  his  codefendant,  (who  entered  with  his  permit* 
aion,)  had  in  law  a  right  to  defend  themselves,  under  their 
joint  plea  of  ^  not  guilty.''    We  think  the  verdict  and 
judgment  maat  be  set  aside,  and  a  judgment  of  nodsait 
entered. 

Faa  Curiam.  Juci^ment  reversed. 


J>EH  ez.  Dm.  JTDHN  DOBSON  ot  «!.  9.  WILLIAM  W.  EKWIN  et  iiL 

If  the  ddendsBt  in  ui  ezeciitioB,  pl«OM  money  in  Uw  faude  of  anoUwr  per* 
mm  for  the  purpose  of  purchasing  his  own  property,  at  a  nle  under  the  execu- 
tkn,  witban  intent  M  defraud  his  dreditori,  and  that  person  buyt  ftand  takes 
a4leed  i«ui  the  sbMiffytfaa  deftn^nt  in  still  the  ownet  of  it,  aiid  another  of  hi» 
jndgroent  creditors  may,  at  law^suljeet  it  tD  the  satislkctian  of  his  debt, 
although  tiie  first  execution  be  ibr  a  6sna  Jide  debt,  and  the  sheriff  who 
■old  under  it  is  not  a  party  to  the  fraudulent  contrivance  of  the  debtor. 

The  diUbrent  jurisdictionB  at  law  and  in  equity,  Ibr  the  supprotsion  of  firaudi 
■asted  by  Rmviit,  Qiief  Jnstke. 

The  cases  of /)tai.  d.  J^iCMfft  CMfc,d  Hawks,343.  VUk  t.  FUwm^l 
Mttrph.33L    And  JBl^adyv.£atMR,3Hay.348,^>proved. 

This  was  an  action  of  EjacmBNT,  tried  at  Burke,  on 
the  last  Circuit,  before  his  Honor  Judge  Strangb. 

The  plaintiff  claimed  title  to  the  land  described  in  the 
declaration,  under  a  judgment  andei^ecution  under  which  it 
was  sold  aa  the  property  of  one  Joseph  Dobson,  in  the 
year  1812.  The  defendants  proved  that  previous  to  that 
sale,  a  sale  had  taken  place  under  another  judgment  and 
elocution,  at  which  one  Nancy  Young  had  purchased  and 
taken  a  deed  from  the  sheriff  for  the  same  land.    The 
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JmiK,  1836.  plaintiff  then  proved,  that  at  the  time  the  land  was  sold 
DoMoN  under  the  foroier  execation,  Joseph  Dobson  was  largely 
£Kwnf.  indebted,  and  intended  to  defraud  his  creditors,  but  that 
there  was  no  collusion  between  him  and  the  sheriff,  or  the 
plaintiff  in  that  execution,  although  the  money  was  fur- 
nished by  Dobson,  to  Nancy  Young,  with  which  she  paid 
for  the  land;  that  Nancy  Young  was  the  daughter  of 
Dobson,  and  subsequently  to  the  sale  lived  upon  the 
land  with  him  and  his  family.  * 

Upon  this  state  of  facts,  the  defendant  contended  that 
they  were  in  law  entitled  to  a  verdict,  and  the  plaintiff 
agreed  that  the  case  might  be  considered  as  on  a  motion 
for  a  nonsuit;  and  that  the  defendant  need  not  bring 
forward  other  points,  and  evidence  in  the  cause  upon 
which  they  relied.  His  Honor  was  of  opinion  that 
although  in  equity  Nancy  Young  might  be  held  a  trus- 
tee for  Joseph  Dobson,  yet  the  legal  title  passed  to  h^ ; 
and  that  there  wars  no  interest  remaining  in  Joseph  Dob- 
son which  could  be  the  subject  of  sale  under  execution 
previous  to  the  act  of  1813  {Rev.  ch.  830)«  In  submission 
to  this  opinion,  the  lessors  of  the  plaintiff  sufiered  a  non- 
suit, and  appealed. 

BadgeTf  for  the  lessors  of  the  plaintiff.  If  a  man  has 
property  liable  to  execution,  it  cannot  be  divested  but 
by  a  bona  fide  application  of  it  to  the  payment  of  his 
deb)s. 

The  question  here  is,  how  far  the  common  law  can 
prevent  fraud.  The  satisfaction  of  creditors  by  execution 
is  derived  from  common  law  principles ;  and  they  must 
be  wretchedly  defective  if  such  evasions  as  this  can  be 
permitted.  The  debtor  has  land  and  money,  and  can  he 
by  furnishing  another  person  with  his  money  to  buy  in 
the  land  exempt  it  from  further  executions  ?  But  it  is 
said  the  proper  remedy  is  in  equity.  There  is  only  one 
class  of  cases  that  requires  an  application  to  a  Court  of 
equity,  to  wit,  cases  of  equitabFe  interest.  But  to  hold 
that  the  property  of  a  debtor  may  be  bought  in  by  his 
own  money,  proves  not  only  that  the  common  law  is 
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defeolhre,  but  that  it  furnishes  a  ready  means  of  protecting  imM^ 

one's  property  from  payment  of  his  debts.  Bosmh 

The  Judge  in  the  present  case  was  misled  by  the  case    £1^^. 

of  ChUhrie  v.  Whodf  2  Eng.  Com.  Law,  430,  or  rather  by 

the  loose  expressions  of  Lord  Ellbnboboooh  who  decided 

that  case.    That  was  the  case  of  a  trustee  buying  in 

an  incumbrance,  with  other  funds  which  he  held  in  his 

bands  belonging  to  the  creditors.    He  purchased  for  the 

benefit  of  the  creditors  for  whose  use  he  hdd.    He  bought 

with  the  money  of  ihe  creditors,  and  not  that  of  the 

debtors.    His  purchase  did  not  give  him  a  title  in  his 

owp  right,  but  he  held  as  trustee.    The  question  was, 

whether  a  trustee  had  a  right  to  purchase  in  the  legal 

title  for  one  creditor,  to  give  him  an  advantage  over 

another.    In  every  case  where  there  is  any  fraud,  the 

transaction  is  void ;  otherwise  no  questbn  could  arise  at 

law  upon  cases  of  fraudulent  sales.    The  case  of  Eidd  v. 

RawUnBon^  3  Bos.  &  Put.  Rep.  58,  and  other  cases  of  that 

kind  could  not  have  arisen  at  law,  if  fraud  drives  the 

party  into  equity.     There  is  a  clear  distinction  between 

execution  sales  and  sales  between  parties.  The  distinction 

18  that  in  execution  sales,  the  property  has  been  truly 

applied  in  the  payment  of  debts ;  but  if  a  party  sends 

his  money  to  purchase  his  own  property,  the  money  and 

not  the  property  has  ,been  applied.    Here  it  makes  no 

difierence  that  the  sheriff  and  creditor  in  the  execution 

were  honest.    This  is  not  a  case  for  equity.  The  common 

law  is,  or  ought  to  be»  adequate  to  furnish  a  remedy. 

The  common  law  is  recognised  in  the  statute  of  Elizabeth, 

which  makes  every  act  fraudulent,  where  creditors  are 

delayed  or  hindered. 

Pearson,  for  the  defendants. — The  question  is,  whether 
the  sheriff's  deed'transferred  thejlegal  title  to  Nancy  Young* 
Such  transaictions  are  governed  by  the  intent  with  which 
they  are  done,  and  not  by  the  efiect  which  they  may  pro- 
duce, ilfoore  V.  Collins,  3  Dev.  Rep.  133.  The  defendant 
in  an  execution,  giving  it  a  fraudulent  efiect,  cannot  avoid 
the  sale.     The  case  of  Afeta  v.  Howell,  I  East's  Rep.  1, 

decides  that  all  the  parties  must  participate  in  the  fraud* 
Voi.  I.  74 
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Jm«,i83€.  before  the  exeeution  can  be  declared  vend.     The  case  of 
DoMQH    Guthrie  ▼.  Woodf  is  relied  upon  for  the  defendants. 


£rw«. 


RuFFOf,  Chief  Jastiee. — It  is  yielded  in  the  case  stated 
in  the  record,  that  the,  whole  of  the  money  paid  to  the 
sheriff,  was  the  money  of  Etobson,  the  debtor  in  the 
execution,  and  that  the  supposed  purchase  therewith  by 
the  daughter  Nancy  Young,  and  the  deed  taken  by  her, 
was  upon  a  dishonest  contrivance  between  those  persons, 
to  defeat,  thereby,  the  father's  other  creditors.  Yet, 
these  facts  and  intents  to  the  contrary,  notwithstanding, 
his  Honor  declared  his  opinion  to  be,  that  the  sale  and 
deed  did  not  only  apparently,  but  really,  divest  the  estate 
in  law,  out  of  Joseph  Dobson,  and  vest  it  in  his  daughter,  as 
against  the  lessors  of  the  plaintiff,  and  the  creditors  whom 
they  represent.  Under  that  opinion,  the  plaintiff  was  non- 
suited, and  appealed. 

This  Court  cannot  adopt  the  opinion  of  his  Honor ;  hot 
deems  it  erroneous.  It  seems  to  have  been  founded  on  the 
circumstances  of  the  judgment  and  execution  being  for  a 
just  debt,  and  the  good  faith,  on  which  the  creditor  and 
the  sheriff  acted.  The  sheriff  is  treated  as  the  owner  of 
the  land  sold,  or,  at  least,  as  the  authorised  vendor,  making 
a  sale,  deemed  by  him  to  be  a  true  sale  at  the  time;  and 
it  is  thence  inferred,  that  the  sale  must  be  valid,  and  hb 
deed  efl^tual. 

The  Court  does  not  view  the  subject  in  that  light.  We 
think  the  sale  and  conveyance  to  Nancy  Young  fraodn- 
lent  and  void  within  the  act  of  1715.  In  terms  that 
statute  includes  suits,  judgments  and  executions  as  well  as 
feoffments,  gifts,  grants,  and  other  alienations  and  convey- 
ances. The  spirit  and  true  construction  of  it  extends 
to  every  possible  art  and  device,  by  which  a  debtor  «ims 
to  pass  the  title  of  his  property  from  himself  to  another, 
to  the  intent  to  defeat  or  hinder  his  creditor.  The  inter- 
vention of  the  process  of  the  law  at  the  instance  of  a 
creditor,  who  is  innocent  of  the  guilty  scheme,  and 
ignorant  that  he  is  made  subservient  to  its  execution,  can- 
not protect  the  intents  on  which  the  other  parties  acted, 
from  investigation;  nor  confirm  those  parts  of  the  transac- 
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tioo  by  which  those  parties  would  reserve  or  acquire  J<n«»i836. 
valuable  linterests.  The  creditor  stands  on  his  good  &ith.  Dohom 
But  the  others  cannot  involve  his  innocence  to  purge  their  ^^^ 
bad  fiiith,  or  to  conceal  it.  The  creditor  was  entitled  to 
his  own  debt.  He  received  the  money  and  may  retain  it 
The  payment  was  right  and  is  valid.  But  **  every  act  as 
well  judicial  as  others,  ¥^ich,  of  themselves  are  just  and 
lawful,  being  mixed  with  fraud  and  deceit,  are,  in  judg- 
ment of  law,  wrongful  and  unlawful."  Fermor^s  case,  3 
Rep.  77;  and  ''a  fraudulent  estate,"  [gained  by  one  thus 
mixing  fraud  with  what  would  be  otherwise  right]  **  is 
no  estate  in  the  judgment  of  law.  In  the  case  before  us, 
what  did  the  law  and  justice  demand  ?  That  the  debtor 
should  pay  the  debt ;  and,  if  he  could  not,  or  would  not, 
that  the  sheriff  should  make  it  of  his  estate  by  sale.  In 
fact  the  debt  was  paid.  By  whom?  By  the  debtor, 
through  the  hands  of  his  daughter,  with  the  debtor's  own 
money.  That  is  the' reality  of  the  case;  and  thus  far 
being  fair  and  proper,  it  stands.  When  the  debtor  and 
bis  daughter  endeavour  to  give  to  that  reality  the  appear- 
ance of  another  thing,  namely,  that  the  debt  was  not  paid 
by  the  debtor,  and  with  his  money,  but  was  paid  by  the 
daughter  and  with  her  money,  advanced  as  the  price  of 
the  land  exposed  to  sale,  they  introduce  falsehood  and  an 
injurious  deception  into  the  title  set  up  by  the  daughter, 
which  vitiates  it.  That  part  of  the  apparent  transaction 
is  delusive.  As  the  money  was  the  father's  and  not  the 
daughter's,  there  was  in  truth  no  price  and  no  sale,  as 
between  the  father  and  daughter.  The  sale,  which  the 
creditor  and  sheriff  thought  they  were  making,  was  a 
mere  fiction;  and  the  mistake  of  those  persons  can- 
not impart  to  it  actual  existence.  It  assumed,  indeed, 
the  form  of  a  legal  sale  and  conveyance  by  the  sheriff. 
But  if  the  sheriff  had  known  the  truth,  he  would  not  have 
been  obliged,  and  could  not  justly  and  lawfully  have  made 
the  deed.  He  also  was  imposed  on ;  and,  surely,  the 
authors  of  that  deception  cannot  adduce  it  as  a  screen 
from  animadversion  by  other  persons,  on  whom  the  artifice, 
if  successful,  operates  still  more  injuriously.  That  a  deed 
obtained  fcom  a  sheriff  by  deceit,  is  not  good,  and  may  be 
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Jpiro,i836.  impeached  at  law,  was  decided  in  the  ctae  of  Den  an' 
DonoM  demise  ofUfKeraU  ▼.  Cheek,  2  Hawks,  343.  But  this  canr 
EawiN.  need  not  be  put  on  that  point.  It  rests  upon  the  solid  ground 
that,  notwithstanding  the  form  which  it  took,  there  was,  in 
fact  and  in  truth,  ho  sale;  and,  consequently,  the  sheriff 
had  no  authority  to  convey.  It  is  a  flagrant  attempt  to  dis- 
guise, under  the  fortn  of  a  sale  by  the  law,  an  arrangement 
of  the  debtor's  property,  made  by  hnnself,  for  his  own 
benefit,  or  without  any  consideration,  for  the  benefit  of  bis 
child,  to  the  disappointment  of  his  creditors.  It  is  a  per- 
version of  the  process  of  the  law,  to  a  purpose  not  fntended 
by  the  law,  but  forbidden  klike  by  it  and  by  common 
honesty;  the  making  a  sale  under  it,  to  raise  money, 
which  the  debtor  already  had,  which  he  had  intended  to 
apply,  and  which  he  did  apply  to  the  satisfaction  of  that 
very  debt.  The  law  would  be  fake  to  itself,  if  the  sub- 
stance of  such  a  transaction  could  be  secured  from  scrutiny 
by  the  shell  of  mere  form^  if  it  treated  as  a  sale,  made  by 
Its  officer,  under  its  authority,  that  which  is,  under  the 
garb  of  such  a  sale,  so  palpably  a  voluntary  dispositieo  by 
the  debtor  himself,  upon  premeditated  and  preconcerted 
fraud  between  him  and  the  pretended  purchaser. 

The  correctness  of  the  foregoing  general  observations 
seems  to  us  to  be  incontrovertible.  If  so,  thev  must,  we 
think,  remove  the  difficulty  which  was  felt  in  the  Superior 
Court.  Whatever  may  be  the  effect,  as  between  them- 
selves, or  those  claiming  under  them  by  contract,  of  tbe 
form  imparted  by  the  debtor  and  his  accomplice  to  the 
transaction,  the  law  characterises  it  as  '*  feigned,  covetous 
and  fraudulent,"  in  respect  of  creditors,  and  enacts  that  it 
shall  be  "  utterly  void,  frustrate,  and  of  no  effect — ihe  pre- 
fence,  colour,  and  feigned  considerdtion  to  the  contrary 
notwithstanding**  This  principle  beihg  enacted  by  stat- 
ute, and  the  subject  of  the  controversy  being  whether  an 
instrument,  which  purports  to  pass  the  legal  estate  firom 
the  debtor,  which  was  before  in  him,  is  valid  or  void,  as 
being  without  or  within  the  rule  thus  created,  it  seems  to 
us  to  be  essentially  and  necessarily  within  the  jurisdictioa 
of acourtoflaw,  to  examine  into  the' consideration  and 
purposes  of  the  conveyance,  aiid  if  they  should  be  found  to 
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be  tkOM  forbidden  by  the  stfttate,  t<>  apply  and  enforce  its  Jo»*t  1836. 
enatitmentsw  This  we  had  considered  aa  settled  law.   The     Vomw 
poaffiom  laid  down  by  his  Honor,  implies,  that  such  a  con-     ^^^gt 
^eyance  is  necessarily  valid  at  law,  notwithstanding  the 
intent  stated,  becaase  a  trust  arose  between  the  parties, 
which  CDutd  be  enforced  in  equity^  and  can  be  enforced 
there  only* 

If  there  be  a  trust,  the  change  of  the  jurisdiction  must 

be  acknowledged.    But  that  takes  for  granted  the  very 

qoesticii   id   dispute;   which  is,  whether  the  daughter 

gained  any  estate,   out  of   which  a  trust  could  arise. 

That  depefids  on  the  validity  of  the  deed  to  her :  and  that, 

again,  vpon  the  intent  and  purpose  on  which  she  took  it — 

into  which  it  is  competent  to  a  court  of  law  to  inquire. 

Taking  it  for  granted,  as  was  done  in  this  case,  that  the 

intent  was  to  deceive  creditors^  and  that  the  money  paid 

was  the  father's,  yet  the  sale  and  deed  are  binding  between 

the  father  and  daughter,  both  at  law  and  in  equity.    The 

statute  is  express' to  that  effect,  and  they  are  conclusive 

at  law.    It  hni  likewise  been  long  and  uniformly  held, 

that  equity  will   not  interfere  between  persons  in  pari 

delicio,  nor  enforce,  between  the  parties,  a  secret,  trust 

arising  out  of  a  deed  in  fraud  of  creditors.  Tick  v.  Flowent 

I  Murph.  321.  Brady  v.  £/fi«m,  SHay.  Rep.  348.    The 

debtor,  himself,  then^  could  not  claim  a  reconveyance  upon 

the  foot  of  such  a  trust.    It  is  not  deemed  a  valid  trust,  fit 

to  be  executed  in  a  court  of  equity.    For  the  same  reason, 

one  claiming  as  a  creditor  of  the  debtor,  could  not  insist  on 

it,  by  way  of  affirming  the  alleged  agreement,  and  asking 

the  execution  of  the  trust. '  The  Court  does  not  recognise 

any  such  trust  for  the  purpose  of  enforcing  it,  as  such,  in 

favour  of  any  person ;  because  if  it  existed,  it  is  covinous, 

and  avoids  the  deed  itself.    A  creditor  cannot,  therefore, 

be  relieved  upon  a  bill,  which  supposes  the  existence  and 

validity  of  such  a  trust.    If,  indeed,  there  were  a  trust, 

which,  as  such,  could  be.  sustained  in  equity,  it  would  be 

decisive  of  this  question ;  because  of  a  trust,  independent 

of  the  act  of  1813,  (Rev*  ck.  830,)  the  law  takes  no  notice. 

So,  on  the  other  hand,  if,  as  we  think  clear,  there  be  no 

such  trust,  and  relief  in  equity  would  be  foundefl,  not  on  it. 
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JpwK,  1836.  but  on  a  ground  entirely  different,  namely,  the  fraudulent 
DoBwii    intent  to  withdraw  the  debtor's  estate  from  his  creditors, 
Eftwiir.     ^^^  conclusion  seems  to  be  equally  reasonable  and  certain, 
that  the  jurisdiction  is,  appropriately,  at  law ;  and,  if  not 
exclusive,  is,  at  the  least,  concurrent  with  that  in  equity. 
It  is  not  doubted  that  equity  may  relieve  against  fraud. 
It  is  admitted,  that  against  many  frauds,  redress  can  be 
had  there  only.   In  respect  to  that  species  now  under  con- 
sideration, against  creditors,  resort,  before  the  statute,  was 
necessarily  had  to  equity,  to  get  at  property,  of  which  the 
lagal  title  was  never  in  the  debtor ;  or  such,  as  is  not  tan- 
gible, and  in  the  hands  of  another  person,  to  the  intent  to 
withdraw  it  from  creditors;  or  in  a  way  that  produces 
that  effect.    It  is  likewise  a  common  equity  in  favour  of  a 
judgment  creditor,  who  cannot  otherwise  obtain  satisfac- 
tion by  execution,  to  file  a  bill  against  th^  debtor  and  his 
alienee,  alleging  a  fraud  in  the  conveyance,  and  seeking  a 
discovery  of  it  from  the  defendants,  and  a  declaration  of 
it  by  the  court,  and  relief  by  a  decree  for  bringing  the 
estate  to  sale,  cleared  of  the  cloud  on  the  title.    That  is  a 
subsidiary  jurisdiction,  not  superseding  that  of  a  court  of 
law,  but  rendering  its  process  more  effectual.  A  purchaser 
at  sheriff's  sale  may  also  in  many,  and,  perhaps,  in  all 
cases,  pursue  his  remedy  in  equity ;  and  that  not  only  to 
perpetuate  evidence  of  the  fraud,  but  to  have  discovery 
and  relief  against  it.    An  example  may  be  stated  in  a  pur- 
chase under  execution  against  the  cestui  que  trustf  under 
the  act  of  1812,  which  does  not  oust  the  previous  jurisdic- 
tion, though  it  treats  the  keeping  the  legal  estate  outstand- 
ing in  a  trustee,  as  a  quasi  fraud  in  the  owner,  and  avoids 
the  legal  estate  of  the  trustee.    Another  exists  when  the 
estate  of  the  debtor  was  under  a  previous  bona  fide  lease 
for  a  term  not  expired,  or  was  originally  a  reversion,  not 
yet  fallen  in,  in  which  the  fraud  is  not  susceptible  of  imme- 
diate determination  in  ejectment,  because  the  purchaser 
has  no  present  right  of  entry.    It  has  been  questioned,  and 
earnestly  debated,  whether  a  bill  will  lie  by  a  purchaser 
under  execution,  of  an  estate  in  possession,  or  in  which  he 
got  a  right  of  entry,  provided  the  opposing  title  be  fraudu- 
lent; the  objection  being,  that  tlie  plaintiff  might  go  to 
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law.    The  authorities  do  not  put  that  point  to  perfiM^t  rest.  Jqwe,  1836. 
The  better  opinion,  however,  seems  to  be,  that  in  cases  of    Dobson 
mere  constructive  frauds  and  where  the  motives  were     « ** 
honest,  and  the  consideration  meritorious,  though  not  valu- 
able, the  Chancellor  will  leave  the  party  to  his  legal 
remedy,  according  to  the  strict  law ;  but  that  in  all  cases 
of  actual   fraud,  equity  will  set  aside  the  conveyance, 
though  the  plaintiff  might  maintain  ejectment,  and  recover 
the  possession.  Benneit  r.  Mu^grovef  2  Yes.  51.  The  very 
terms  in  which  this  rule  is  stated,  admit  the  jurisdiction  of 
a  court  of  law.    The  relief  in  equity  is  different,  and  may 
be  more  beneficial  than  that  given  by  the  law.    But  the 
jurisdiction  there  is  not  assumed  upon  the  ground,  either 
that  the  subject  is  appropriate  to  the  court  of  equity  as  a 
court  of  peculiar  jurisdiction,  or  because  that  court  pro- 
ceeds upon  an  interpretation  of  the  statute,  distinct  and 
different  from  that  given  at  law,  placed  on  it  in  equity  on 
a  principle  peculiar  to  itself,  whereby  the  meaning  of  the 
lawgiver  is  supposed  to  be  more  truly  discovered  and 
upheld.    On  the  contrary,  it  is  entertained  in  equity,  not- 
withstanding it  exists  in  a  court  of  law ;  and  thus  enter- 
tained, because  such  deceitful  practices,  dishonest  in  their 
concoction,  progress  and  consummation,  are  so  abhorrent 
to  every  tribunal  of  justice,   that  every  tribunal  hath 
authority,  and  is  bound  to  relieve  against  them,  according 
to  their  respective  capacities,  and  methods  of  proceeding; 
and  because  the  relief  peculiar  to  the  court  of  equity, 
being  final  and  conclusive,  is  more  perfect  than  at  law. 

Admitting,  then,  that  the  lessors  of  the  plaintiff  might 
have  a  decree  in  equity — which  we  do  not  undertake  to 
determine ;  yet  it  does  not  follow,  that  this  action  may  not 
be  maintained.  This  is  not  the  case  of  a  bona  fide  trust 
for  the  debtor,  which  a  creditor  is  seeking  to  reach.  For 
the  reasons  already  given  there  is  no  trust  at  ali,  judi- 
cially speaking,  it  lying  altogether  in  personal  confidence, 
and  being  infected  with  a  turpitude,  common  to  both 
parties,  for  which  equity  would  repel  the  application  of 
either.  It  may  be  here  remarked,  in  passing,  that  if  there 
were  a  trust,  such  as  ckiuity  would  support,  that  court 
could  not  help  the  lessors  of  the  plaintiff,  more  than  a 
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Jma,  1836.  cooTt  of  law  cookL  For,  although  the  judgnnent  creditor 
DoBMMf  tnight  have  filed  his  bill  for  a  sale  under  a  decree,  yel  he 
Eaww.  could  not  Bell  under  a  fieri  faciagf  as  a  truat  was  noC  the 
aubject  of  execution  before  1613;  and,  consequently,  the 
lessors  of  the  plaintiff  gained  nothing  by  their  purchase. 
The  supposed  relief  in  equity,  not  arising  out  mi  the 
jurisdiction  of  trusts,  must  therefore  p«»ceed  on  the  ground 
of  the  fraud;  that  is,  on  the  statgle,  wfaioh  isconatmed 
alike  in  both  courts.  While,  then,  eachtcourt  Bsay  give  a 
different  relief,  it  is  thus  seen  that  the  rights  of  the  parties 
depend  in  both  lupon  the  same  questions,  and  tliat  they  are 
essentially  questions  of  law.  They  depend  upon  the  judg- 
ment pronounced  by  the  statute  upon  the  intents  of  those 
acts  of  the  parties,  under  which  Mrs.  Young  sets  up  title; 
if  &ir  and  lionest,  her  estate  is  good,  both  at  law  and  in 
equity^  if  coviootts,  it  is  -**  no  estate  in  judgment  of  law,'' 
mr  inequity* 

There  is  nothing  in  this  .case  16  prevent  the  trial  of 
those  <|uestioiis  at  kw.  There  is  no  subsisting  term  to 
stand  in  :the  way  of  the  plaintiff 'a  entry.  The  estate  of 
-the  debtor  is  sot  an  interest  originally  acquired  by  him  as 
a  trust,  tipon  a  conveyance  from  a  third  person  to  his 
daughter  aa  his  trustee.  But  the  .estate  .was  ai  one  time* 
in  the  debtor  himself;  and  the  daughter  claims  under 
aeveral  acts  and  instruments ;  ail  together,  however,  con- 
stituting but  one  assurance,  which  purports  to  pass  the 
estate  of  the  father  out  of  him  to  her.  We  cannot  ooocetve 
a  case  proper  for  a  court  of  law,  if  this  be  not.  The  whole 
controveray  is  as  to  the  intent  on  which  -the  father'j  estate 
was  parted  with;  and  as  to  that,  ,the  conveyance,  no 
matter  what  ita  form,  is  not  conclusive,  but  it  asay  be 
proved  tUiunde.  Aa  the  estate  of  the  father  wna  a  legal 
one,  and,  if  there  was  finaud,  that  estate  atill  subsists 
undianged«  there  must  be  a  legal  jurisdictioB.  We  are 
not  aware  of  any  principle  or  adjudieatioo  in  eonflict  with 
this  course  of  reasoning. 

It  has  been  supposed  at  the  bar,  that  a  distinction  ariaes 
between  a  conveyance  directly  from  the  fother,  and  one 
from  the  sheriff.  It  is  imperceptible  to  the  court,  in 
reality,  the  conveyance  is   from  the  father,  indireotfy 
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through  the  sheriff.  It  gives  to  the  dealing  the  semblance  J*"",  1836. 
of  fairness,  but  nothing  more  than  the  semblance.  It  Dobson 
does  not  make  it  fair,  though  it  increases  the  difficulty  of  £|^n.  ' 
detecting  its  unfairness ;  but  when  detected,  that  avoids 
this,  as  well  as  all  other  instruments,  however  solemn. 
There  are  numerous  cases  in  the  books,  which  clearly 
evince  that  no  such  potent  efficacy  is  allowed  to  a  sheriff's 
sale.  Of  this  class,  Sidd  v.  RawlinM&n^  2  Bos.  &  Pul.  59, 
19. a  leading  one.  The  plaintiff  purchased  goodd  at  the  sale 
of  a  sheriff  under  execution,  at  the  suit  of  another  creditor, 
and  left  them  with  the  former  owner.  The  defendant 
afterwards  sold  them,  and  the  plaintiff  brought  his  action 
for  the  produce  of  the  sale,  as  money  had  and  received. 
Upon  the  authority  of  Edwards  v.  Harben,  3  Term  Rep. 
587,  it  was  contended^  that  the  plaintiff's  title  was  fraudu* 
lent  and  void,  because  the  possession  did  not  accompany 
the  title.  The  ready  answer,  if  the  doctrine  now  con« 
tended  for  be  true,  would  have  been,  that  the  sheriff's  bill 
of  sale  was  conclusive  as  to  the  legal  title,  and  that  it 
could  be  impeached  in  equity  only.  But  that  was  not  the 
one  given.  So  far  from  it,  the  court  said,  the  open  sale 
upon  execution^  and  the  purchase  by  the  plaintiff,  not  ia 
satisfaction  of  a  prior  debt  to  himself,  but  for  money  paid 
by  him,  took  the  case  out  of  the  rule  in  Edwards  v.  Harben, 
and  prevented  the  possession  constituting  per  se  a  fraud. 
The  case,  however,  was  not  for  that  reason,  allowed  to  rest 
there.  Lord  Eldon^  who  was  then  Chief  Justice,  put  it  fur- 
ther to  the  jury  to  say,  whether  the  plaintiff  purchased  the 
goods  with  the  intent  of  defeating  any  creditor  of  the 
former  owner,  the  debtor.  Upon  a  motion  in  bank  for  a 
new  trial,  that  direction  was  approved  by  Lord  ELDoif,on 
reconsideration,  and  by  the  other  judges.  It  is  obvious 
that  the  plaintiff's  right  to  recover  in  that  case  was  made 
to  depend,  hot  upon  the  fact  that  he  derived  title  under 
execution  at  the  instance  of  another  person,  and  that  the 
creditor  and  sheriff  acted  upon  upright  int^tions,  but 
upon  the  other  facts,  that  he  paid  bis  own  money,  and 
purchased  with  good  faith  on  his  part,  and  took  the  bill  of 
sale  to  secure  himself,  and  not  to  defeat  a  creditor. 

There  are  many  other  cases  of  actions  against  sherift 
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JoNB,  1838.  for  false  retuniB,  because  they  did  not  sell  property  which 
lx„,o„  they  had  before  sold  under  other  executioos,  or  for  selling 
»•  such  property  a  second  time ;  in  none  of  which  has  the 
first  sale  been  received  as  a  conclusive  bar  per  se  at  law* 
but  the  trials  have  proceeded  on  the  inquiry  in  each  of 
them  into  the  good  or  bad  faith  of  the  purchase  under  exe* 
cution. 

The  case  of  Guthrie  v.  Wood  was  relied  on  at  the  bar 
as  an  instance  4o  the  contrary ;  and  it  was  admitted  by  the 
counsel  that  it  was  the  only  one»  apparently  of  that  ten- 
dency, that  could  be  cited.  The  court  cannot  understand 
that  case  in  the  sense  attributed  to  it>  nor  give  it  the  appli- 
cation contended  ibr.  It  seems  to  us  to  establish  the  prin- 
ciple we  have  already  laid  down.  A  debtor  there  made 
an  assignment  to  a  trustee  for  the  payment  of  debts,  which 
was  not  impeached.  At  the  time  there  were  demands 
against  the  assignor  by  executions  and  otherwise,  which 
constituted  liens  on  the  goods ;  and  under  an  execution 
the  sheriff  put  up  the  effects  for  sale,  and  the  trustee,  with 
a  part  of  the  trust  money,  purchased  them,  and  led  them 
with  his  assignor  for  a  short  time.  A  creditor,  having  a 
junior  lien,  claimed  to  be  satisfied  out  of  the  same^goods; 
and  the  sole  question  was,  whether  he  had  the  right,  upon 
these  facts,  by  themselves,  and  without  any  dishonest 
intent  in  the  creditor,  the  sheriff,  or  the  purchaser  at  the 
first  sale.  It  was,  very  properly,  as  we  think,  held  that  he 
had  not.  But  it  was  not  upon  the  ground  that  the  purchaser 
was  amenable  only  in  equity,  even  if  he  had  bought  with 
the  debtor's  money.  On  the  contrary,  it  was  because  the 
money  was  not  the  debtor's,  and  the  intent  honest  and 
lawful.  If  the  assignment  had  been  in  trust  for  the  donor, 
or  the  value  of  the  effects  had  so  greatly  exceeded  the 
d^bts  secured  as  to  show  that  the  security  of  the  crediton 
was  colourable,  the  purchase  would  doubtless  have  been 
held  fraudulent.  But  in  truth  the  case  was  nothing  more 
nor  less  than  that  of  an  assignee  in  trust,  not  for  the 
assignor,  but  for  just  creditors,  buying  with  a  part  of  the 
trust  fund,  on  which  there  was  no  lien,  other  parts  on 
which  there  were  a  prior  and  posterior  lien.  The  prefera- 
ble lien  was  entitled  to  the  first  satisfaction,  and  a  sale 
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under  it  passed  the  property  necessarily  freed  from  the  Joi«.  1836. 
other.    If  the  sale  was  fair  and  open,  it  was  the  business    Dobson 
of  him  who  had  the  junior  lien  to  see  that  the  sale  produced     Eftwuc 
enough  to  satisfy  both,  or  else  he  must  lose  the  benefit  of 
bis  own.    The  trustee,  as  against  him,  might  buy  as  any 
other  person.    He  owed  no  duty  to  him,  which  obliged 
him  to  render  that  lien  efl^ttve ;  but  he  did  owe  the  duty 
to  his  cesiwi  que  trusiSt  to  prevent,  if  he  could,  any  sacri- 
fice of  the  effects,  and  to  extinguish  all  liens  on  them,  at  as 
little  cost  as,  fairly,  he  could.    He  meditated  no  fraud  on 
the  creditor,  and  did  not  buy  for  the  debtor's  benefit,  nor  - 
with  his  means.    He  purchased  with  money  legally  his 
own,  but  equitably  that  of  the  creditors,  for  whooi  he  was 
trustee,  and  to  whose  use  his  purchase  enured.    The  pur- 
chase was  protected,  not  because  any  bad  faith  that  might 
have  entered  into  it  was  not  examinable  at  law,  but  only 
in  equity ;  but  because  there  was  no  bad  faith,  and  there- 
fore the  transaction  ought  to  stand  both  at  law  and  in 
equity.    The  case  was  decided  on  its  merit9,  and  not  on 
the  form  of  the  title  or  of  proceeding. 

In  the  opinion  of  the  Court,  the  remedy  at  law  is  open 
to  the  plaintiff*;  and  the  case  stated  constitutes  a  flagrant 
fraud  which  entitles  the  plaintiff*  to  a  verdict.  The  intent 
IS  stated  as  a  fact ;  as  ist  also,  that  the  whole  price  paid 
by  the  daughter  was  in  the  father's  money.  Either  of  those 
facts  is  destructive  of  her  title. 

The  Court  must  not  be  understood  as  laying  it  down, 
that  a  person  cannot  advance  money  by  agreement  with  a 
defendant  in  execution  to  satisfy  the  debt,  but  that  the 
sheriflT  shall  proceed  to  a  sale,  and  the  advance  be  made 
as  upon  a  purchase  at  the  sale.  We  have  no  doubt  of  the 
aflirmative.  The  whole  is  then  done  in  good  faith,  and  the 
-conveyance  is  taken  honestly  as  a  security  for  the  money 
then  advanced,  with  a  trust  resulting,  of  course,  to  the 
former  owner.  Nor  do  we  think  the  case  is  necessarily 
diff'erent,  if  a  part  of  the  debt  be  advanced  by  the  debtor's 
friend,  and  the  rest  by  the  debtor  himself.  Such  a  case 
depends  on  the  actual  intent.  If  there  be  no  falsehood, 
but  open  dealing ;  and  the  funds  of  the  debtor  being  insuf* 
t,  a  sale  is  necessary  at  all  events,  the  lender  may 
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JoNK,  1836«  properiy  purchaBe*  and  take  a  deed  tof  aeeore  his  demuidfl. 

DouoH    Such  ^as  the  case  of  Hatokins  v.  Sneed,  3  Hatvks,  149. 

Eftwijf.    Bu^  1^  there  be  actual  fraud ;  if  the  purcbaaer,  with  the 

debtor's  money  in  his  hands  nearly  to  the  amount  of  the 

debt,  buys,  paying  only  a  small  proportion  of  his  own, 

and,  by  collusion  with  the  debtor,  takes  a  deed  with  the 

intent  to  claim  the  estate  absolutely  against  other  creditors, 

his  own  advance  could  be  made  but  to  give  colour  to  the 

transaction,  and  could  not  rescue  it  from  the  legal  ooose- 

quences  of  the  corrupt  combination  supposed.    The  jMS' 

ment  must  be  reversed  and  a  new  trial  ordered. 

Pbb  Curiam.  Judgment  reversed* 


DEN  ex  DeixL  WILLIAM  T.  SUTTON  et  al. «.  JOHN  A.  SCTTON. 

The  deed  of  a  feme  eooert  is  void  at  common  law,  BBdeaii  only  be  efibrtaal 
when  takenmcoQidtDg  to  the  acta  of  1 715  and  1750  (Rev,  eh,  3  aod  50.)  Bj 
thoee  act8  the  deed  is  to  be  first  proved  as  to  both  hosband  and  wife,  ud 
then  her  private  examination  is  to  be  had  either  by  a  judge,  or  in  the 
County  Court ;  and  when  her  examination  preceded  the  probate,  the  deed 
was  held  to  be  inoperative. 

This  was  an  action  of  sJBC7FicBifT»  upon  the  trial  of 
which,  at  Bertie,  on  the  last  Circuit,  before  his  Honor 
Judge  Dick,  the  jury  returned  a  special  verdict,  the  mate- 
rial facts  of  which  were  as  follows.  Mary  Sutton  was 
seised  in  fee  of  the  lands  described  in  the  plaintiff's  decla- 
ration when  she  intermarried  with  John  E.  Wood.  On 
the  19th  day  of  June,  1821,  the  ftaid  Mary,  with  her  bus- 
band,  executed  and  delivered  to  one  Joseph  S.  Pugh,  a 
deed  intended  to  convey,  and  expressed  in  apt  and  suffi- 
cient wprds  to  convey,  and  which  did  convey,  the  said 
lands,  in  fee  simple,  to  the  said  Pugh,  if  the  said  deed  was 
sufficiently  proved  aad  authenticated  to  operate  in  law 
upon  the  estate  of  the  said  Mary  in  the  said  lands.  The 
said  deed  was  attested  by  three  subscribing  w*itoesses,aAd 
upon  it  appeared  the  following  endorsements:  lst»  An 
affidavit  before  the  clerk  of  the  Superior  Court  of  Law  for 
Bertie  County,  made  by  the  attending  physician  of  the 
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■aid  Mary,  certifying  that  she  was  "as  indispowd, .weak, '""Ct  1836. 
and  infirm  of  body  nod  health,  as  to  be  utterly  incapable    Sutton 
to  trayel  tp  any  one  of  the  judges  of  the  Supreme  Court,    gp^^. 
or  judges  of  thd  Superior  Courts  of  Law  and  Equity  of 
the  said  state,  to  be  privjately  examined/'  &c.    3d.  An 
order  from  one  of  the  judges  of  the  Superior  Courts  of 
Law  and  Equity,  tp  the  clerk  of  the  Court  of  Pleas  and 
Quarter  Sessions  for  Bertie  County,  commanding  him  <*  to 
issue  a  commission  to  two  or  more  persons  properly  quali- 
fied, empowering  them,  according  to  the  form  prescribed 
by  Jaw,  to  take  the  examination  of  the  said  Mary,"  &c. 
Zd*  The  commission  issued  by  the  clerk  in  pursuance  of 
the  above  ord^iv    4tb.  The  return  made  by  the  commis- 
sioners, that  they  had  **  attended  and  taken  the  private 
examination  of  Mrs.  Mary  Wood,  wife  of  John  £.  Wood, 
touching  and  concerning  her  having  executed  the  within 
deed  to  Joseph  S.  Pugh,  and  upon  the  examination  of  the 
said  Mary  Wood,  privately  and  apart  from  her  husband, 
the  said  John  E.  Wood,  we  find  that  the  said  Mary  Wood, 
executed  the  said  conveyance  freely,"  &c.    All  the  above 
endorsements  bear  date  in  June,  I82L    The  5th  bore  date 
of  August  term,  1821,  Bertie  County  Court,  and  was  in 
the  following  words:  ''This,  deed  from  John  E.Wood 
and  his  wife  Mary,  lo  Joseph  S.  Pvgh»  with  the  oonamis- 
sion  and  private  examination  of  the  said  Mary,  was 
returned  to  this  Court  and  ordered  to  be  registered." 
(Signed,)  "  E.  A.  Rhodes,  Clerk."    A  6th  endorsement, 
bearing  djate  at  Bertie  County  .Court,  November  Term, 
1835,  was  in  the  words  and  figures  following :  *'  This  deed, 
from  John  E.  Wood,  and  Jtfary  his  wife,  to  Joseph  S. 
Pugh,  was  proyed  in  open  court  by  the  oath  of  William 
.Morning,  the  subscribing  witness  thereto,  and  ordered  to 
be  registered.    (Signed,)  John  S.  Taylor,  Clefk."    On 
tM  18th  pf  October,  1821,  Joseph  S.  Pugh  executed  and 
delivered  to  John  E.  Wood  a  deed  for  the  same  lands. 
Mary  Wopd  died  in  1822;  and  the  lessors  of  the  plain- 
tiff are  her  heirs,  at  law.    John  E.  Wood  died  in  1834, 
leaving  the  defendant  one  of  his  heirs  at  law,  who  was  in 
possession  of  the  premises  described  in  the  declaration  at 
the  commencement  of  the  suit.    His    Honor  being  of 
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JoNK,  1836.  opinion  that  the  deed  from  John  E.  Wood  and  his  wife, 

Sarrocf    Mary,  to  Joseph  S.  Pugh,  was  not  executed  in  due  form  of 

gj^    law  to  pass  the  lands  therein  mentioned  to  the  said  Joseph, 

directed  judgment  to  be  entered  upon  the  verdict  for  the 

plaintiff;  and  the  defendant  appealed. 

Iredell  and  Badger,  for  the  defendant,  contended— that  it 
was  sufficient  for  the  transfer  of  the  wile^s  estate,  if  all 
were  done  which  the  law  required,  notwithstanding  it 
were  not  done  in  the  order  of  time  specified :  That  the 
law  required  the  wife's  interest  to  be  protectee^  and  if  it 
appeared  that  such  had  been  done,  it  was  sufficient.  They 
then  endeavoured  to  distinguish  this  case  from  that  of 
Surges  and  wife  v.  WUson^  2  Dev.  Rep.  306. 

Kinney,  for  the  plaintiff,  argued— that  the  affidavit  upon 
which  the  order  of  the  judge  was  made,  was  insuSBcient, 
as  it  only  stated  the  inability  of  the  wife  to  travel  to  one 
of  the  judges  of  the  Supreme  or  Superior  Courts,  and  not 
also  to  the  court  of  the  county  where  the  land  was  situate. 
Re  also  contended  that  the  deed  of  a  feme  covert  wai 
void  at  common  law,  and  the  statute  giving  the  authority 
to  make  a  deed  must  be  construed  strictly. 

Gaston,  Judge. — This  Court  approves  of  the  decision 
made  in  the  Superior  Court,  that  the  deed  set  forth  in  the 
special  verdict  as  executed  by  John  E.  Wood  and  wife 
Mary  to  Joseph  S.  Pugh,  was  not  executed  in  due  form  of 
law  to  pass  the  estate  of  Mary  Wood.  A  feme  covert 
has  no  capacity  at  common  law  to  make  a  deedi  and  an 
instrument  purporting  to  be  such  is  void,  unless  it  be 
accompanied  by  the  ceremonies  prescribed  by  our  acts  of 
Assembly  authorising  femes  cove$*t  to  convey  land.  It  n 
unnecessary  to  inquire  whether  the  provisions  therein 
made  for  the  protection  of  the  wife  are  effectual  or  not. 
The  courts  of  justice  are  bound  to  support  them,  and  dare 
not  substitute  other  provisions  in  their  atead.  Under 
these  acts  the  private  examination  of  the  married  woman, 
and  her  acknowledgment  of  the  voluntary  execution  of, 
or  voluntary  assent  to  the  deed,  is  indispensable.  The 
examination  must  ordinarily  be  had  beibre  a  judge,  or  io 
the  Court  of  Pleas  and  Quarter  Sessbns  of  the  coooty. 
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This  authority  of  the  judge  or  the  Court  cannot  be  dele-  Jtmc,  1836. 
gated  at  pleasure.    In  certain  defined  cases,  howcTer,    Barrm 
the  acts  authorise  a  commission  to  issue,  and  when  such    ^  ** 
a  commission  has  regularly  issued,  an  examination  before 
the  commissioners,  regularly  taken,  certified,  and  returned, 
has  then  the  efficacy  of  an  examination  before  the  judge 
or  in  open  court.    These  cases  are,  when  the  convey- 
ance shall  have  been  acknowledged  by  the  husband  or 
proved  by  the  oath  of  one  or  more  witnesses,  before  the 
judge  or  the  County  Court,  and  it  shall  be  represented 
to  the  judge  of  the  Court  that  the  wife  is  a  resident  of 
another  County,  or  is  so  infirm  or  aged  that  she  cannot 
travel  to  the  judge  or  County  Court  to  make  her  acknow- 
ledgment.   We  do  not  assent  to  the  argument  that  the  case 
of  infirmity  must  be  such  as  to  disable  her  as  well  from 
travelling  to  the  Court  as  to  the  judge.    The  acts  autho-  jiidffe,(Nit 
rise  a  personal  examination  before  the  judge  or  the  Court,  ^^^ 
and  authorise  either  the  judge  or  the  Courts  when  the  Cwmtj^ 
infirmity  is  such  as  to  forbid  such  a  personal  examination,  ^^^ 
to  cause  the  same  to  be  done  by  a  commission.    But  we  may.  upon 
cannot  get  over  the  objection  that  no  power  is  conferred  fic^J^'tfaMT 
on  either  the  Judge  or  the  Court  to  order  a  commission,  wiie*sm». 
until  the  conveyance  has  first  been  acknowledged  by  the  tendfor 


husband,  or  proved  by  the  oath  of  one  or  more  witnesses.  ^^5 
The  language  of  the  statutes  is  plain,  and  it  is  our  duty  to  km»  a  * 
give  full  eflcct  to  it.    The  judgment  below  is  affirmed.       STtotdw 
Per  Curiam.  Judgment  affirmed.      ^ 
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JuifR,  183^. 
^^^°"*"  DEN  ex  dcm.  JOHN  DOBSON  v,  WILLIAM  MURPHY. 

MUKFHY. 

A  memorandum  signed  by  a  deputy  sheriff,  setting  forth  that  he  had,  at  the 
request  of  the  sheriiF,  sold  a  certain  tract  of  land  at  a  partieoU^  time  npoa 
a  certain  exaeution,  is  noit  adtaii«iUe  a*  evidence  of  the  esle,  aor  of  any 
other  &ct,  unless  he  is  dead.  But  upon  a  qoestion  whether  the  sheriff's 
deed,  purporting  to  be  executed  in  pursuance  of  such  sale,  was  fraudulent, 
it  may  be  admitted  for  the  purpose  of  showing  merely  upon  what  inlbr- 
mation  the  sheriff  proceeded  to  execute  a  deed  &r  land  which  he  had  not 
himself  add. 

A  sheriff's  deed  fiurly  executed  at  any  time  alter  the  sale,  has  relatian  to  the 
sale,  and  operates  to  pass  the  title  from  that  time.  And  if  everything  elsB 
be  regular  and  fair,  the  law  will  raise  no  presumption  of  fraud,  against  the 
deed  merely  because  it  may  be  ante-dated  to  the  time  of  the  sole. 

Aoc(trdtng  to  the  Engliah  rale,  a  vendee  tmder  the  sh^rif^  when  a  straifer  Id 
the  suit  in  which  the  execiitbn  issues,  is  not  obliged  to  show  a  jadgment, 
but  only  the  execution ;  but  if  the  vendee  be  thf  plaintiff  in  the  suit,  hs 
must  also  show  a  judgment  But  in  this  state,  a  purchaser  at  an  execution 
sale,  must  show  a  judgment,  as  well  as  an  execution:  and  if  the  executioo 
be  not  warranted  by  the  judgment,  the  sale  will  not  a>Pail  to  psBis  the  tMa 

To  oonstitota  coUmr  of  title,  there: nnuA  be  sonM  written  dooameat  of  titb 
profe$§ing  to  pass  the  land,  which  is  not  so  obviously  defective,  that  it 
could  not  have  misled  a  man  of  ordinary  capacity.  Hence  a  sheriff's 
return  of  a  sale  upon  Kfi.fa.  is  not  colour  of  title,  for  that  is  not  understood 
by  any  fklan  olt  drdinary  capacity,  as  dther  passing  or  professing  to  pm 
4tide. 

This  was  an  action  of  BJBcxinDrr,  tried  at  Burke, 
on  the  S(iring  Circuit  of  1835»  before  his  Honor  Judge 
Settle. 

Both  parties  claimed  under  one  Joseph  Dobson,  the 
father  of  the  lessor  of  the  plaintiff;  and  the  plaintiff 
having  made  out  his  case,  the  defendant  set  up  title  under 
a  judgment  and  execution  against  Joseph  Dobson,  and  a 
sheriff's  deed  for  the  land  in  controversy.  The  judgment 
given  in  evidence  was  rendered  at  April  Term,  1809,  of 
Burke  County  Court,  in  favour  of  one  Robert  Williamson, 
ibr  the  sum  of  sixty-six  pounds  and  costs.  An  execution 
issuing  thereon,  and  corresponding  therewith,  was  then 
shown,  bearing  teste  of  July  Term,  1809,  on  which  there 
was  a  return  by  the  sheriff,  that  the  sum  of  ten  pounds 
had  been  raised  by  a  sale  to  William  Murphy.  Another 
execution,  being  the  one  under  which  it  was  alleged,  the 
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land  iQ  controversy  was  sold  lo  the  defendant*  was  then  JoWil83< 
shown,  tested  of  July  term,  1810|  for  the  sum  of  ''sixty-    D^aaoiv 
seven  pounds,  three  shillings  and  sixpence,  a  balance  of  |{|j][|^. 
judgment,  and  three  shillings  and  nine  pence  for  costs." 
On  the  last  execution  was«n  endorsement  of  a  levy  by  the 
sheriff,  and  of  a  sale,  in  the  following  words :  **  The  above 
mentioned  land,  sold  on  the  28th  Oct.  1810,  or  all  Joseph 
Dobson's  claim  to  the  same — highest   bidder,  William 
Murphy.    E.  Shabpb,  D.  S."    A  certificate  of  the  sale, 
signed  by  Sharpe,  who  was  a  regular  deputy  of  the  sheriff, 
was  given  to  the  defendant,   in    the  following  words; 
''  This  is  to  certify,  that  I  sold  to  William  Murphy  a 
tract  of  land  of  one  hundred  acres,  lying  on  the  creek 
joining  Seth  Hyatt  and  Joseph  Dobson,  including  John 
Montgomery's  old  mill  place,  sold  at  the  suit  of  Robert 
Williamson  to. the  use  of   William  Murphy  v.  Joseph 
Dobson,  sold  at  the  October  Court,  1810."    It  was  proved 
by  Raburn,  the  sheriff,  that  he  was  not  present  at  the  sale : 
that  after  making  thei  levy,  he  placed  the  execution  in  the 
hands  of  Sharpe,  his  deputy,  and  upon  his  return,  after  a 
short  absence,  from  the  country,  received  from  the  defen- 
dant the  certificate,  which  he  knew  to  be  in  the  hand- 
writing of  his  deputy,  and  promised  the  defendant  that  he 
would  make  him  a  deed,  but  neglected  to  do  so  until 
many  years  afterwards.     This  certificate  was  objected 
to  by  the  plaintiff's  counsel,  as  nothing  more  than  a 
naked  statement  by  Sharpe  in  writing,  but  was  received 
by  the  court,  upon  the  sheriff's  swear mg  that  he  received 
and  recognised  it  as  the  act  of  his  deputy:  it  was  further 
objected  to,  because  the  sheriff's  recognition  could  not  be 
by  parol,  but  this  objection  was  also  overruled.    A  deed 
from  the  sheriff,  bearing  date  the  28th  day  of  October, 
1810,  and  reciting  an  **  execution  issuing  from  the  Court 
of  Burke  County,  against  Joseph  Dobson,  Sen.,  for  the  sum 
of  twenty  dollars,  that  Robert  Williams  received,  &c. ;" 
and  also  that  he,  the  sheriff,  "  did  «eize  and  sell  the  iand» 
dec.,"  was  then  given  in  evidence  by  the  defendant.  Upon 
this,  the  plaintiff  proved  by  the  sutMcribing  witness  to  the 
deed,  that  it  was  executed  some  short  time  before  Christ- 
mas, in  the  year  1827 :  that  Raburn  and  one  Sherill,  the  sonf 

Vol.  I.  76 
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jpwK,  1886,  in-law  of  the  defendant,  and  tenant  in  poweisioQ»  came 
DonoN     to  his  house,  and  desired  him  to  witness  the  deed :  that  he 

MaiiraT.  ^xpi^^c^^  ^  ^ish  to  read  it  over,  bat  Rabum  said  it  was 
a  sheriff's  deed  that  he  ought  to  have  made  long  ago,  as 
sheriff  of  Burke  County,  but  said  nothing  about  its  being 
antedated ;  and  that  he,  the  witness,  attested  it  without 
knowing  the  date ;  and  that  all  this  took  place  in  Hay- 
wood County,  where  Rabum  then  resided.  The  defen- 
dant then  proved  by  Raburn,  that  at  the  time  of  the  exe- 
cution  of  the  deed,  he  was  called  upon  by  Sherill,  as  agent 
of  the  defendant,  to  make  it :  that  he  had  before  him  the 
certificate  above  referred  to :  that  he  thought  it  was  right 
to  date  the  deed  at  the  time  it  ought  to  have  been  made  ; 
and  that  he  handed  over  the  certificate  to  be  kept  with 
the  deed,  as  in  explanation  of  its  date :  he  further  swore 
that  he  executed  the  deed  as  sheriff,  by  virtue,  and  in 
pursuance  of  the  sale  that  had  been  made,  under  the 
judgment  and  execution  above  referred  to,  and  that  he  had 
recognised  the  act  of  his  deputy.  This  deed  was  objected 
to  as  improper  evidence,  because  it  did  not  appear  on 
its  face  to  be  made  in  pursuance  of  the  sale  under  the 
judgment  and  execution  above-mentioned ;  and  because  it 
was  procured  to  be  antedated  by  the  defendant  or  his 
agent  malafide^  and  could  not  therefore  be  set  up  so  as  to 
relate  to,  and  make  the  title  good  from,  the  sale.  The 
defendant  proved  further,  that  he  had  been  in  the  adverse 
possession  of  the  land  from  the  year  1815,  more  than  seven 
years  before  the  bringing  of  the  suit. 

Upon  this  evidence,  the  defendant  insisted,  1st.  Tliat  he 
had  made  out  a  good  and  valid  title.  2ndly.  If  the  sheriff's 
deed  should  not  be  considered  good  to  pass  the  title,  yet  his 
title  was  valid,  by  his  poss^raion  under  colour  of  title, 
and  that  he  had  colour  of  title,  either  by  the  levy, 
sale,  return  of  sale,  and  certificate  above  mentkxied, 
or  by  the  relation  of  the  sheriff's  deed*  His  Honor 
instructed  the  jury,  ''  that  it  was  a  general  rule,  that 
deeds  took  eflect  only  from  the  delivery,  but  that  in  the 
case  of  a  sheriff's  deed,  where  the  lands  were^  fairly 
and  honestly  sold  by  hini,  or  his  legal  deputy,  under  a 
valid  judgnient  and  execution ;  and  a  deed  was  feirly  and 
honestly  executed  by  the  sheriff,  in  pursuance  of  aoeh 
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sale,  the  deed  had  relation  to  and  passed  the  title  from  the  Jw«ii83a. 
sale,  and  might,  therefore,  be  said  to  take  effect  from  the    Dqbwr  . 
sale.''    It  was  then  left  to  the  jury  to  ascertain  from  the  ^nJH^j, 
evidence,  whether  the  sale  of  the  land  was  fairly  and 
honestly  made  or  not ;  or  whether  the  deed  esecuted  by 
the  sheriff  to  the  defendant  was  fairly  and  honestly,  or 
fraudulently  done,  with  instructions,  that  if  they  were  of 
opinion  that  either  the  sale  or  execution  of  the  deed  was 
fraudulent,  the  porohaser  acquired  no  title  under  tbem.^ 
He  further  instructed  the  jury,  **  that  the  endorsement 
made  by  the  sheriff  of  his  levy,  and  the  endorsement  made 
by  his  deputy,  of  the  sate  under  the  executioo,  were  colour 
of  title  from  the  time  the  sheriff  recognised  the  sale  and 
returns  of  his  deputy;"  and  it  was  left  to  them  Xo  say* 
whether  the  sheriff  did  recognise  the  sale  and  return  of  his 
deputy,  and  when.    His  Honor  also  charged,  ''that  a 
sheriff's  deed,  void  for  irregularity,  did  not  have  relatioo 
to  the  sheriff's  sale  as  colour  of  title/'  The  defendant  had 
a  verdict  and  judgment,  and  the  lessor  of  the  plaintiff 
appealed. 

D.  F.  Caldwell  Rnd' Devereux  for  the  plaintiff/ 
Peanon  tor  the  defendant. 

Gastom,  Judge. — ^The  first  question  in  this  case  arises 
on  the  admissibility  of  certain  testimony.  The  defendant 
oflfered  in  evidence  a  paper  writing  signed  by  E.  Sharpe, 
deputy  sheriff,  setting  forth,  that  at  the  October  Court, 
1810,  at  the  request  of  the  sheriff,  he  had  sold  to  the  defen- 
dant the  tract  of  land  in  controversy  on  an  execution,  at 
the  instance  of  Robert  Williamson,  to  the  use  of  the  defeur 
dant,  against  Joseph  Dobson.  The  plaintiff  objected  to 
the  reception  of  this  instrument  as  evidence,  but  the  Courts 
nevertheless,  admitted  it.  The  record  does  not  show  dis- 
tinctly the  purpose  for  which  the  evidence  was  ofiered.  It 
seems  to  us,  that  it  was  not  proper  evidence  of  the  fact  of 
ihe  sale,  or  of  the  truth  of  any  of  the  matters  therein 
declared.  Oflfered  for  any  such  purpose,  it  conflicts  with 
the  general  rule,  that  the  oral  or  written  assertion  of  no 
man  is  evidence  of  the  truth  of  the  fact  asserted ;  and  it  is 
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Juwr,  1886.  not  brought  within  the  range  of  any  of  the  exceptions  to 
DuM)N    that  rule,  which  necessity  or  policy  has  established.     If  it 
Mnmr.    ^^  appeared  that  Sharpe  was  dead,  then  it  might  have 
been  admitted  as  the  declaration  of  a  fact,  in  the  regular 
course  of  business,  by  one  who  possessed  peculiar  means  of 
knowing  the  fact,  and  who  laboured  under  no  temptation, 
bias  or  influence,  to  misrepresent  it.    But  as  the  case  does 
not    state  that  Sharpe  was  dead,  we  must  suppoae  him 
alive :  and  surely  his  declaration  on  oath  in  open  court,  io 
regard  to  the  fact  of  the  sale,  was  greatly  to  be  preferred 
to  any  certificate  he  had  given  about  it.  This  writing  was 
not  in  the  nature  of  any  of  those  formal  and  authentic  tes- 
timonials, made  by  persons  entrusted  with  public  authority ; 
which,  to  the  extent  of  that  authority,  are  viewed  by  the 
law  as  public  documents,  and  are  evidence,  more  or  leas 
conclusive  against  all,  of  the  matters  thereby  certified.    It 
is  not  an  act  purporting  to  be  official,  like  a  return  upon  a 
writv  and  if  it  were,  the  sheriff's  deputy  is  not  known  to 
the  law  as  a  public  officer.   Holding  v.  Holding,  2  Car. 
Law  Rep.  440.    MMurphey  v.  Campbdl,  1  Hay.  181. 
Wliero  tM.  State  V.  Johnton,  Ibid.  204.    We  think,  however,  that  it 
^"^^wLnt  ^^  admissible  testimony,  merely  to  show  upon  what  infix*- 
ibronepiir.  mation  the  sheriff  proceeded  to  execute  a  deed  for  land 
^^[^^^    which  he  had  not  personally  sold ;  and  as  thus  throwing 
■Bother,      light  on  a  matter  which  was  greatly  disputed — the  good 
h^DgS^  or  bad  faith  of  that  transaction ;  and  that  being  admissible 
j^cted  «o,    for  that  purpose  only,  the  jury  should  have  been  instructed 
but  Join,    not  to  regard  it  as  evidence  for  any  other.    The  case  does 
■tructicou  not  show  that  any  instruction  was  prayed  for,  in  regard  to 
WIS  prayed  the  effect  of  this  evidence,  nor  state  what  instruction,  in 
^d^  ^^  ^^^'  was  given  respecting  it.    If  there  had  been  cause  of 
pear  for      exception  to  the  charge  of  the  court,  in  relation  to  this 
DQw^irwie  '°A^<®>'»  i^  should  have  been  taken.   Although  (gfprehenmc 
iiMd,itwae  that  it  may  have  been  used  for  a  purpose  not  legitimate, 

beld  that  ;    ,  .  ^  . 

Hi  recep.  ^®  Cannot  hold  for  error  its  mere  reception. 
t>»  aloM  The  plaintiff  has  no  just  cause  of  complaint  against  that 
beaaigned  p^rt  of  the  Judge's  instruction  which  advised  the  jury, 
ibr  error.  ^^^  where  a  sale  is  made  under  a  valid  judgment  and 
execution,  and  a  deed  is  subsequently  executed,  and  such 
a  sale  and  deed  are  fair,  the  deed  has  relation  back  to  the 
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safot  and  operates  to  pass  the  title  from  that  time.    We  Jtn«ti83g. 
consider  this  as  unquestionable ;  and  if  every  thing  else  be     Dobson 
regular  and  fair,  we  think  the  law  raises  no  presumption    MmniT. 
of  fraud  against  the  deed,  merely  because  it  bore  date  as 
of  the  time  of  the  sale.    It  is  certainly  most  correct,  that 
all  instruments  should  correspond  with  the  precise  facts  of 
the  transaction*  which  they  testify,  as  far  as  legal  forms 
will  permit ;  and  the  antedating  of  a  deed,  which  operates 
from  its  delivery,  is  a  circumstance  well  warranting  a  sus* 
picioQ  of  unfair  intent.    But  the  sheriff's  deed,  in  this 
case — supposing  the  judgment  and  eiecution  valid,  and  the 
sale  fair-— would  operate  alike  from  the  sale,  whatever  the 
date  given  to  it,  and  whether  made  by  him  in  oflke  or  out 
of  ofl&ce.    But  however  unexceptionable  this  part  of  the 
instructbn  may  be,  the  iacts  did  not  warrant  a  verdict  for 
the  defendant,  unless  his  title  was  perfected  by  possession. 
The  judgment  and  execution  are  set  forth,  and  the  execu- 
tion is  not  supported  by  the  judgment.    We  understand 
the  English  rule  to  be,  that  a  vendee  under  the  sheriff, 
when  a  stranger  to  the  suit  in  which  the  execution  issued, 
is  not  obliged  to  show  a  judgment,  but  obtains  a  sufficient 
title  under  the  execution  ;  (Doe  ex  dem.  Batten  v.  Murtess, 
Sel.  no,)  but  that  if  the  vendee  be  the  plaint  iff  in  the  suit, 
he  must  also  show  a  judgment.   Doe  ex  dem.  Bland  v. 
Smkhf  2  Stark.  Cas.  199  ;   3  Eng.  Com.  Law  Rep.  313. 
Burton  v.  Cokf  Car.  443.    In  this  state,  however,  it  has 
long  been  settled*  that  a  purchaser  at  an  execution  sale, 
must  show  a  judgment  as  well  as  an  execution.  Unless  the 
execution  be  warranted  by  a  judgment,  it  will  protect  the 
officer,  but  will  not  avail  to  operate  a  transfer  of  the 
defendant's  property.    The  judgment  oflfered  in  evidence, 
was  rendered  at  the  April  term,  1809,  of  Burke  County 
Court,  for  the  sum  of  sixty-six  pounds,  and  costs.  An  exe- 
cution is  shown,  corresponding  with  this  judgment,  tested 
of  the  July  term,  1809,  on  which  there  is  a  return  by  the 
sheriff,  that  the  sum  of  ten  pounds  has  been  raised  by  a 
sale  to  William  Murphy ;  and  then  is  shown  the  execu- 
tion under  which  it  is  alleged  the  sale  of  the  land  in  con- 
troveny,  was  made  to  the  defendant,  tested  of  the  July 
term,  1810,  for  the  sum  of  **  sixty-seven  pounds,  three 
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Jm«,l836.  shillings  and  six  pence*  a  balance  of  judgment,  and  three 
i>onoii  shillings  and  nine  pence  for  costs.'*  A  judgment  for  sizty- 
MvMr.  ^^  pounds  gives  no  more  validity  to  an  execution  for  sixty- 
seven  pounds,  three  shillings  and  six  pence,  than  a  judg- 
ment for  six  pence  to  an  execution  for  a  thousand  pounds. 
As  the  verdict  for  the  defendant  would  be  against  law,  if 
founded  on  this  part  of  the  case,  we  must  presmne  that  it 
was  rendered  for  him,  in  conformity  to  the  Judge's  instnio* 
tions  on  the  efiect  of  his  continued  possenion.  Thk 
imposes  on  us  the  necessity  of  examining  the  correctness  of 
his  Honor's  charge  in  relation  thereto. 

On  this  point  the  Judge  charged,  that  the  return  made 
by  the  sheriff  of  hif  levy,  and  the  indorsement  made  by  his 
deputy  of  the  sale  under  execution,  were  a  **  colour  of 
title,"  from  the  time  the  sberiS  recognised  the  sale  as  his ; 
and  further,  that  the  sheriff's  deed,  if  void  for  irregularity, 
did  not  have  relation  back  to  the  sale  to  constitute  colour 
of  title.  This  Court  is  of  opinion,  that  in  the  first  part  of 
this  instruction  there  is  error. 

One  of  the  members  of  the  Court,  the  Chief  Justice, 
yields  to  this  opinion  with  much  hesitation.  He  is  disposed 
to  hold  that  any  written  evidence,  accompanying  a  posoeo 
sion,  showing  the  character  of  that  possession  to  be 
adverse,  and  on  a  claim  of  title,  indicates  a  suflkieot 
colour  of  title  under  the  act  of  1715.  But  the  other  mem* 
bers  of  the  Court  are  satisfied  that  at  this  day,  it  is  not 
permitted  to  give  such  a  liberal  interpretation  to  the  act. 
They  believe  that  it  would  be  at  variance  with  the  spirit, 
if  not  the  letter  of  numerous  adjudications.  These  seem 
to  have  settled  that  no  claim  of  a  title  set  up  under  the 
alienation  of  another,  is  sufiicient  to  warrant  the  claimant 
in  alleging  that  he  settled  upon  the  land  under  a  colour  of 
title,  with  a  fair  expectation  of  enjoying  it,  as  his  own, 
unless  it  be  made  to  appear  that  he  had  some  written 
document  of  title,  professing  to  pass  the  landt  and 
one  not  so  obviously  defective,  that  it  could  not  have  mil- 
led a  man  of  ordinary  capacity.  Such  was  decidedly  the 
opinion  of  the  late  Chief  Justice  HsirDBSsoir,  on  the  second 
hearing  of  the  case  of  Tate  and  Southard,  (see  3  Hawks, 
119),  although  he  had  intimated  in  the  former  hearings 
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what  we  are  not  aware  had  been  intimated  by  any  other  Jw«i18>^ 
Judge,  that  possibly  a  sheriff's  return  of  a  sale  on  a  /!.  /a.    Dobmn 
mif{ht  be  soflfcient  colour  of  title.    We  hold  it  clear,  that   ||,,][^ 
such  a  return  does  not  profess  to  pass  a  title,  and  is  not 
understood  by  any  man  of  ordinary  capacity,  as  either 
passing,  or  professing  to  pass  a  title.    Not  feeling  entire 
confidence  that  his  impression  could  be  reconciled  with  the 
adjudications,  and  espressed  opinions  of  our  predecessors, 
and  joining  in  the  anxious  wish  that,  so  far  as  any  preci- 
sion has  been  given  to  this  perplexing  subject,  it  may  he       ^^^ 
presenred  inviolate ;  our  brother  Rufvoi  does  not  press  riff '■  deed 
this  hesitation  to  the  length  of  a  dissent.     And  the  judg^  ^^^ 
ment  on  this,  as  on  all  the  other  parts  of  the  case,  is  actual  nie 
onanimous.      We  .»  not  certain,  that   we  oonectly  ^^ 
apprehend  the  meaning  of  the  Judge  in  the  last  part  of  the  it  cannot  be 
charge,  wherein  he  denies,  any  efficacy  by  relation  to  a  ^^  f^ 
sheriff's  deed  if  "void  for  irregularity."     We  are  not  ®?«®.'?^ 

®  ^  Butiftheie 
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aware  of  any  irregularity  attributed  to  it  other  than  fraud, 
and  we  decidedly  hold,  that  if,  in  truth,  it  were  fraudulent,  ^^^^ 
that  is  to  say,  did  not  evidence  an  actual  sale  under  an  ih^$ 
execution,  it  could  not  be  connected  with  that  executioB.  {^T^,^  if 
But  if  there  was  an  execution  which  gave  power  to  the  under  that 
sheriff  to  make'  a  levy  on  the  land  in  question,  and  iC  ^jTMiebe 
under  that  execution,  a  fair  sale  was  made  by  authority  made  by 
of  the  sheriff,  and  the  purpose  of  the  deed  is  to  authenticate!  the  ahe&, 
that  transaction,  then  we  hold  that  the  sheriff's  deed  ie  ^°<^  ^   . 

pofpoee  01 

but  the  consummating  ceremony  of  that  transaction,  and  the  deed  ia 
makes  it  operate  as  from  the  sale,  whether  it  thereby,  io  ^^^^^^ 
law,  transfers,  or  only  professea  to  transfer,  the  title  in  the  tranaac 
thing  sold.    It  is  like  a  bargain  and  sale,  which  must  be  h^l^J^^ 
enrolled  before  it  can  have  any  efficacy,  but  if  enrolled  in  fi'om  the 
due  time,  gives  title  or  colour  of  title,  as  the  case  may  be,  MtiOeor 
from  the  time  of  its  executibn.  ooioiir  of 

tttie. 

The  judgment  must  be  reversed,  because  of  misdirection 
with  respect  to  profession  and  colour  of  title*  and  a  new 
trial  had  below. 

Pn  CusiAM.  Judgment  reversed. 
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NoLAMO  WILLIAM  NOLAKD  «.  RUSSELL  M*C3UCKEN. 

ft. 

M*Ceao. 
KIN.        Instroctioo  to  a  joiy,  that  they  were  bound  to  bdiefe  a  witpes  who 

uncontradicted  and   unhnpeached,  whoie  itory  was  credible,   and   in 

whose  manner  there  was  nothinif  to  shake  their  confidence,  is  enoneoas ; 

becaiise,  from  his  connection  with  the  parties,  or  the  subject  in  cootmf  eisy , 

and  other  simihir  drcomstances,  thflj  might  properly  disbeliefe 


Trovbh  for  a  hone,  tried  at  Haywood,  on  the  hat 
Circuit,  before  his  Honor  Judge  Steangb. 

The  plaintiff's  case  was  made  out  by  the  testimony  of 
one  Davis,  who  proved,  that  being  about  to  visit  the  state 
of  Tennessee,  the  plaintiff  gave  him  a  note  for  thirteen 
dollars,  upon  a  person  resident  there,  and  requested  him  to 
collect,  and  in  the  event  of  receiving  the  money,  to  buy 
for  him,  the  plaintiff,  a  horse ;  the  plaintiff  engaging  to 
repay  to  the  witness  any  money  over  and  above  the  nxMiey 
received,  or  the  note  which  the  horse  might  cost :  that  be, 
the  witness,  received  the  amount  due  upon  the  note,  and 
purchased  a  horse,  at  the  price  of  fifty  dollars,  of  which 
he  paid  ten  dollars  in  cash,  and  gave  his  own  note  for  the 
balance:  that  he,  the  witness,  acted  throughout  as  the 
agent  of  the  plaintiff,  although  he  did  not  disclose  his 
agency :  that  immediately  upon  his  return,  he  delivered 
the  horse  to  the  plaintiff,  who  paid  him  the  diflference  in 
money.  The  horse  continued  in  the  possession  of  the 
plaintiff,  some  time,  when  he  was  seized  and  sold  under  an 
execution  against  the  witness,  and  was  purchased  by  the 
defendant.  The  witness  Davis  was  proved  to  be  involved, 
but  was  not  otherwise  impeached  and  contradicted. 

His  Honor  instructed  the  jury,  that  if  they  believed  the 
witness,  the  plaintiff  was  entitled  to  their  verdict ;  and 
"  that  when  a  witness  was  heard  by  a  jury,  who*  was 
neither  impeached  nor  contradicted,  whose  story  was 
credible,  and  in  whose  manner  there  was  nothing  to  shake 
their  confidence,  they  were  bound  to  believe  him." 

The  counsel  for  the  defendant  requested  His  Honor  to 
mform  the  jury,  that  an  execution  from  a  court  of  record 
bound  chattels  from  the  teste ;  but  his  Honor  thinking  the 
instruction  irrelevant  to  the  case,  refused  to  give  it. 
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A  Terdict  was  returned  for  the  plaiotiff,  and  the  defen-  Jpwt,i83<. 
dant  appealed.  Noland 

Owinnf  for  the  defendant.  MK^Irac 

No  counsel  appeared  for  the  plaintiff. 

6a8ton»  Judge.— To  enable  u^  to  judge  of  the  correet- 
ness  of  the  instruction  which  is  called  in  question  by  the 
appellant,  it  is  necessary  to  consider  it  in  connection  with 
the  facts  in  controTersy»  and  the  testimony  submitted  to 
the  jury,  so  far  as  we  can  collect  them  from  the  very 
compendious  statement  spread  upon  the  record.     The 
plaintiff  claimed  the  horse  in  question*  as  having  been 
purchased  by  him,  through  the  agency  of  his  witness 
Davis,  while  the  defendant  set  up  title  thereto  under 
a  purchase  at  execution  sale,  as  the  property  of  the  said 
Davis.  We  must  understand,  then,  that  the  main  question 
in  dispute  was,  whether  the  original  purchase  was  made 
by  the  witness  for  himself,,  or  as  the  agent  of  the  plaintiff. 
His  testimony  was  positive,  that  he  bought  for  the  plain- 
tiff, and  he  was  not  contradicted  by  opposing  testimony, 
nor  was  his  credit  assailed,  as  having  given  a  different 
account  of  the  transaction,  or  as  being  a  man  of  bad  cha- 
racter.   But  there  were  circumstances  attendmg  the  case, 
indicating  a  connection  of  the  witness  with  the  parties 
and  with  the  subject-matter,  which,  the  appellant  in- 
sisted, impaired  the  credit  due  to  his  testimony.    One  of 
the  parties  was  bis  alleged  principal,  and  the  other  repre- 
sented his  judgment  creditor.     He  vras  shown  to  be 
*'  involved.''    When  he  made  the  purchase,  he  did  not 
disclose  his  agency,  according  to  his  own  statement.    He 
paid  an  inconsiderable  part  of  the  price  with    money 
which  he  had  collected  for  the  plaintiff,  and  gave  his  own 
note  for  the  residue ;  and  when  he  delivered  the  horse  to 
the  plaintiff,  he  was  repaid  the  amount  for  which  he  had 
made  himself  personally  liable.    The  weight  of  these  cir- 
cumstances might  depend  much  on  the  degree  of  the  wit- 
ness's embarrassment,  whether  it  reached  insolvency,  or 
but  slightly  afieeted  his  pecuniary  credit:  also  on  the  fact, 
whether  the  execution  upon  whieh  the  horse  was  sold,  or 
any  other  execution  was  or  was  not  hanging  over  him,  at 
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Joiw,i886i  the  time  of  the  parehaae  or  delivery  of  the  horee ;  and  also 
NoLAim  in  the  mode  in  which  he  was  repaid  for  the  advance  of  his 
M  Cliuc  ci^>^«  whether  in  money  or  in  property,  or  in  the  diacbai^ 
of  an  existing  debt.  Of  the  weight  of  these  circumstances, 
we  have  neither  the  means  nor  the  authority  to  judge ;  but 
we  cannot  avoid  seeing  that  they  virere  circumstances  fit 
to  be  considered  and  weighed  by  the  jury. 

The  judge  charged,  that  if  the  witness  was  believed, 
the  plaintiff  was  entitled  to  a  verdict.    The  propriety  of 
this  part  of  the  charge  cannot  be  questioned.    His  Honor 
then  instructed  the  jury,  '*  that  when  a  witness  was  heard 
by  a  jury,  who  was  neither  impeached  nor  contradicted, 
whose  story  was  credible,  and  in  whose  manner  there  was 
nothing  to  shake  confidence,  they  were  bound  to  believe 
him/'    Our  difficulty  lies  in  ascertaining  from  this  lan- 
guagei  what  was  the  real  informoHon  communicated  to 
and  received  by  the  jury.    The  term  ''credible,''  as  ap- 
plied to  a  witness,  has  a  legal  and  well-defined  meaning : 
it  means,  deserving  of  confidence.    But  as  applied  to  a 
''  story,*'  it  may  signify  worthy  of  belief,  or  probable,  only, 
or  barely  not  incredible.    It  was  not  used  by  his  Honor  in 
the  first  sense,  as  it  would  be  absurd  and  indecent  to  sop- 
pose,  that  the  jury  were  instructed,  that  they  were  bound 
to  believe  what  they  found  worthy  of  their  belief.    We 
can  scarcely  understand  it  to  have  been  used  in  the  second 
sense,  as  there  vras  no  reason  to  doubt,  but  that  they 
would  believe  what  had  been  testified  by  any  witness, 
which  had  not  been  shown  to  be  untrue,  and  which  also 
appeared  to  them  to  be  probable.    A  rule  was  laid  down 
fry  tke  Count  for  the  guidance  of  the  jury,  on  the  only  mate- 
rial question,  whether  the  witness  should  be  believed  or 
not;  and  we  apprehend  that  by  men  of  plain  sense,  it 
would  be  understood  as  importing,  that  in  law,  they  were 
obliged  to  find  a  verdict  conformable  to  his  testimony,  as 
he  had  not  been  impeached  or  contradicted,  unless  bis 
story  was  incredible,  or  his  manner  of  testifying  exception- 
able. We  are  the  more  inclined  to  adopt  this  construetiDD, 
because  of  the  refusal  to  give  the  instruction  prayed  far, 
as  to  the  lien  of  the  fieri  facias.    If  the  circumstanees 
before  referred  to  were  of  any  importance,  then  probably. 
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(we  cannot  say  positively f  for  the  teste  of  the  execution  in  Jp»»»  ^886. 
question  is  not    set  forth  in  the  case,)  the  instruction    Noland 
prayed  for  was  relevant,  as  tending  to  show  the  pressure    m*Ciuo- 
on  the  witness  at  the  time  of  the  transaction ;  but  if  they       <>"• 
were  utterly  disregarded — if  in  law  they  could  not  operate 
against  his  positive,  unimpeached,  and  uncontradictory 
testimony,  then  clearly,  an  inquiry  into  the  lien  of  the 
executions,  was  altogether  irrelevant 

Thus  understanding  the  instructions,  we  are  of  opinion, 
that  it  is  erroneous.  The  circumstances  before  referred 
to,  may  have  weakened  or  destroyed  the  confidence  of  the 
jury  in  the  veracity  of  the  witness.  Whether  they  ought 
to  have  this  effect,  it  was  for  them  and  them  only  to  de- 
cide. They  are  the  competent  and  exclusive  judges 
whether  human  testimony  be  inconsistent  with  the  opera- 
tion of  those  common  principles  which  regulate  human 
conduct.  If  thus  believing,  they  do  not  in  their  con- 
sciences actually  assent  to  it,  there  is  no  rule  of  law  which 
compels  them  to  yield  to  it  an  official  faith.  While  the  com- 
petency of  witnesses  and  the  relevancy  of  testimony  are 
made  the  exclusive  subjects  of  judicial  cognisance,  the 
credit  of  witnesses  and  the  suflSciency  of  their  testimony, 
are  as  exclusively  matters  for  the  determination  of  the 
jury.  Thus  it  was  by  the  common  law.  But  it  is,  if 
possible,  more  emphatically  so  under  the  statute,  which 
declares  it  '*  unlawful  for  a  judge,  in  delivering  a  charge  to 
the  petit  jury,  to  give  an  opinion  whether  a  fact  be  fully 
or  sufficiently  proved,  such  matters  being  the  true  office 
and  province  of  the  jury*** 

It  is  possible,  notwithstanding  our  endeavours  to  ascer- 
tain the  precise  meaning  of  the  charge,  that  we  haive  mis- 
understood it.  We  have  often  cause  to  lament  that  the 
^  statements,"  which  accompany  our  transcripts  are  rather 
rapid  sketches  than  full  representations  of  what  occurred 
below,  and  of  what  we  are  called  upon  to  revise.  Extreme 
brevity  can  scarcely  fail  to  produce  obscurity. 

The  judgment  of  the  Superior  Court  of  Haywood  is  to 
be  reversed,  with  instructions  to  award  a  new  trial. 

Pbb  CinuAM.  Judgment  reversed 
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ACCORD  AND  SATISFACTION. 

1.  A  plea  of  accord  and  satisfaction, 
must  aver  an  acceptance  by  the 

^  plaintiff  of  the  thing  agreed  to  be 
given  in  satisfaction.  State  Bank 
V.  Littlefohn.  565 

2.  A  parol  agreement  cannot  be  re- 
^     ceived    to   support  a  plea  of  an 

accord,  to  an  action  of  debt  upon 
a  bond.  Ibid.  566 


ACCOUNT. 
See  EviDSNGB,  1. 

ACTS  OF  THE  LEGISLATURE. 

1.  Acts  of  the  legislature  are  pre- 
sumed to  be  constitutional;  and 
where  in  the  court  below,  the-  va- 
lidity of  an  act  was  drawn  in  ques- 
tion, and  the  judgment  was  in 
support  of  it,  and  the  case  stated 
no  facts  from  which  the  contrary 
could  be  inferred,  the  judgment 
must  be  affirmed.  Neal  v.  Rob- 
erts, .      ®^ 

2.  An  act,  making  it  an  indictable 
offence  to  fell  timber  in  the  chan- 
nel of  a  particular  creek,  in  a  par- 
ticular county^  is  a  public  law, 
and  need  not  be  recited  in  an  in- 
dictment on  k.    State  v.  Cobb, 

115 

3.  Words  of  relerence,  as  "such 
persons,"  or  '*  the  persons  so  of- 
fending," shall  be  implied  in  an 
Vol-  1. 


act  creating  a  small  misdemeanor^ 
if  the  context  shows  that  such  is 
clearly  its  meaning.  Ibid.       118 

4.  Where  difiercnt  otyects  of  policy 
may  have  dictated  an  act  creating 
an  indictable  ofibnce,  none  of 
which,  however,  are  expressed,  it 
shall  not  be  construed  with  refer- 
ence to  one  of  the  objects  only. 
Ibid.  118 

5.  A  statute  is  conclusive  as  to  all 
public  facts  which  it  recites.  Kel- 
lo  V.  Maget.  421 


ADMINISTRATION,  LETTERS 

OF. 

1.  An  entry  on  the  records  of  the- 
county  court,  "  It  is  ordered  that 
S.  G.  be  appointed  administrator 
of  J.  6.  on  his  entering  into  bond 
in  the  sum  of  S4000,  with  J.  B. 
and  W.  S.,  securities,"  is  a  valid 
grant  of  administration,  although 
it  be  not  stated  on  the  record  that 
the  administrator  gave  bond,  and 
was  properly  qualified.  Spencer^ 
Adm.  V.  Cohoan.  27 

2.  The  want  of  such  statement  may 
render  the  grant  defective,  and 
authorise  the  county  court  to  an- 
nul it ;  but  until  that  is  done»  the 
grant  must  be  respected  aa  valid 
by  other  courts.  Und.  27 

3.  Letters  of  administration,  reciting 
the  probate  of  a  will  and  the  deatS 

60 
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of  the  executor,  are  sobstantially 
letters  de  bonis  non,  although  not 
expressly  stated  so  to  be.  White 
V.  White.  1  266 

See  Af»4L9  1. 
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ADMINISTRA*rORS. 
See  ExECUToss  and  Ad31i2VI8TRa- 

TORS. 

AMENDMENT. 

1.  All  amendments  made  either  by 
consent,  or  leave  of  the  court, 
ou^ht  to  appear  on  the  record. 
Shearin  v.  Neville ^  Adm.  4 

2.  The  Superior  Court  may  amend 
the  record  of  its  proceedings  at 
any  time  during  the  same  term  ; 
and  may  thus  obviate  any  objec- 

.  tions  made  to  the  record  of  that 
term.  SState  v.  Calhoon.         374 
See  Record,  2.     Removal  of  a 
Cause,  1. 

ANSWER  IN  EQUITY. 
See  Practice. 

APPEAL. 

1.  Upon  an  appeal  from  an  order  of 
the  county  court,  granting  letters 
of  administration,  the  Superior 
Court  acquires  general  jurisdic- 
tion of  ihe  matter,  and  may  grant 
letters  to  one  not  originally  a  par- 
ty to  the  contest.  Blunt  et  ux.  v. 
Moore.  10 

2.  Discharging  a  rule  to  show  cause 
why  a  new  trial  should  not  be 
granted,  is  not  a  judgment  from 
which  an  appeal  can  be  taken. 
State  v.  Oshome.  114 

3.  An  appeal  may  be  taken  from  an 
order  of  the  county  court  granting 
a  re-probate.  Such  an  order 
comes  within  the  meaning  of  the 
act  of  1777,  allowing  appeals. 
Harvey  v.  Smith.  190 

4.  Where  the  dissatisfied  party  ne- 
glects to  appeal  from  such  a  sen- 
tence^ it  is  not  regularly  re-exam- 


inable   in  the    superior  tribunal. 
Ibid.  190 

5.  The  word  "  appeal"  in  the  9th 
section  of  the  act  of  1794,  {Rev. 
ch.  414,)  is  not  used  in  its  techoi- 
cal  sense,  and  it  is  not  therefore 
necessary  or  regular  for  the  aia- 
gistrate  to  pass  upon  a  claim  of  a 
third  person  to  property  attached, 
before  such  person  can  carry  bia 
case  to  the  county  court*  Simp' 
$on  V.  Harry.  202 

6.  The  sixth  and  seventh  sections  of 
the  act  of  1818,  {Rev.  eh.  963,) 
modified  by  the  act  of  1824,  (7Vsjr. 
Rev.  ch.  1234,)  respecting  the 
time  within  which  the  transcript 
of  the  record  in  appeals  from  the 
Superior  to  the  Supreme  Court, 
shall  be  filed  in  the  latter,  do  noft 
apply. to  appeals  in  criminal  cases. 
State  V.  Dickinson.  349 

7*  An  appeal  lies  from  a  judgment 
of  the  Superior  Court,  ordering  a 
postmaster  to  be  fined  for  not  sei« 
ving  as  a  juror.  State  v.  Wil- 
hams.  372 

6.  The  Supreme  Court  upon  an  ap- 
peal, cannot  consider  ofany  objec- 
tions to  the  record  of  the  court 
below,  that  do  not  appear  in  the 
transcript  sent  up.  State  v.  Cal^ 
hoon.  374 

9.  An  appeal  lies  to  the  Supreme 
Court,  from  all  acts  of  the  Supe- 
rior Court, « professing  to  be  final 
adjudications  on  questions  of  right, 
notwithstajiding  such  adjudica- 
tions may  be  irregular  and  void. 
Darden  v.  Maget.  498 

See  iNDiCTMBifT,  6.    Will,  3. 

APPRENTICE. 
See  CovEifAitfT,  7.  Evidbvce,  16. 

ARBITRATION  AND  AWARD. 

Where  a  submission  to  arbitra- 
tion was  by  parol,  and  the  award 
of  the  arbitrators  was  also  unwrit- 
ten, it  was  not  error  in  the  judge 
to  leave  it  to  the  jury  to  decide  upon 
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the  testimony,  what  was  the  true 
question  submitted,  and  what  was 
the  real  question  decided  in  the 
award,  and  then  to  instruct  them 
what  would  be  the  law,  according 
as  their  finding  might  be  the  one 
way  or  the  other.  Torrence  v. 
Graham.  284 

ASSIGNMENT. 

1*  An  assignment  like  any  other 
conveyance,  may  take  efiect  by  es- 
toppel between  parties  and  privies, 
and  thus  legally  operate  to  trans- 
fer the  estate  of  the  assignor,  al- 
though he  was  not  in  possession, 
when  the  assignment  was  made. 
Gwyn  V.  Wellborn.  319 

See  Assumpsit. 

ASSUMPSIT. 

Where  a  person  assigned  his  dis- 
tributive share  in  an  estate,  and  af- 
terwards collected  and  used  the 
amount  due  upon  it,  assumpsit  will 
not  lie  against  him  at  the  instance 
of  the  assignee.  Smith  v.  Gray^ 
Ex'r.  42 


ATTACHMENT. 

1.  The  claim  of  an  interpleader  to 
property  attached  must  be  a  legal 
claim ;  a  mere  equitable  one  will 
not  entitle  the  interpleader  to  the 
property  attached.  Simpson  v. 
Harry.  202 

2.  No  claim  can  be  interposed  by  a 
third  person  to  a  debt  attached  in 
the  hands  of  a  garnishee,  as  no- 
thing but  tangible  property  comes 
within  the  words  or  the  spirit  of 
the  law  allowing  an  interplea.    lb. 

202 
8.  No  attachment  can  be  levied  upon 
property  held  by,  or  debts  due  to, 
absconding  debtors  as  trustees  for 
others,  lb.  206 

4.  Creditors  of  garnishees  have  no 
legal  right  to  interpose  for  pre- 
venting such  garnishees  from  con- 
fessing themselves  indebted  to  the 
abaconding  debtor.    Such  confes- 


sion will  not  affisct  their  claim 
against  the  garnishee,  lb.       207 

5.  But  where  specific  property  is 
levied  upon,  as  the  property  of  an 
absconding  debtor,  claimants  have 
a  right  to  interpose  for  the  purpose 
of  protecting  their  present  enjoy- 
ment of  it,  and  for  preventing  any 
injury  that  might  attend  its  re- 
moval, lb.  207 

6.  Where  attachments  were  issued, 
and  a  garnishee  summoned,  at  the 
instance  of  difierent  creditors,  and 
at  the  same  term  of  the  court, 
judgments  were  obtained  against 
the  garnishee  in  each  case,  for  the 
sum  due  by  him  to  the  attached 
debtor,  and  executions  issuing 
thereon-  against  the  garnishee 
tested  of  the  same  term  were  put 
into  the  hands  of  the  same  sheriflT, 
the  money  collected  by  the  sherifi 
must  be  applied  to  the  executions 
pro  rata^  without  regard  to  the 
priority  of  time  in  issuing  the 
attachments  and  summoning  the 
garnishees.  Freeman  v.  Grist.  217 

See  Apfsai.,  6. 

BASTARDY. 

1.  The  act  of  1799  {Ren.  ch.  681, 
sec.  3,)  which  authorises  a  sum- 
mary remedy  against  the  reputed 
father  of  a  bastard  child,  is  not  a 
repeal  of  the  common  law  right  of 
suing  all  or  either  of  the  obligors 
on  the  bastardy  bond ;  and  in  suits 
on  such  bond,  the  notice  required 
by  that  act,  need  not  be  shown. 
Shew  V.  Stewart.  412 

2.  The  summary  remedy  prescribed 
by  this  act  is  only  cumulative,  and 
applies  only  as  against  the  reputed 
father,  and  not  as  against  his 
securities  on  the  bastardy  bond. 
Ibid.  412 

BEQUEST. 
1.  A  bequest  to  a  son  of  *^  every 
article  I  have  already  possessed 
him  with,  will  not  by  the  mere 
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force  of  those  words,  pass  a  slave 
which  the  testator  erroneously 
sapposed  he  had  emaocipated,  and 
had  placed  with  the  son  for  protec- 
tion onlv  ;  and  in  such  case,  Whe- 
ther it  was  the  testator's  intention 
to  pass  the  slave,  is  a  question 
of  fact.    White  v.  White.         268 

2.  Where  a  testator  bequeathed 
certain  slaves  to  the  children  of 
his  daughter,  and  expressed  his 
wish  that  his  son-in-law  should  not 
have  the  "  use  or  control  of  the 
said  slaves  ;'*  and  then  subjoined 
"  but  if  she  survives  him,  then  my 
said  daughter  may  have  the  use  of 
said  slaves  during  her  widow- 
.hood,"  it  was  held  that  the  daugh- 
ter did  not  take  a  legal  estate  in 
the  slaves  upon  which  an  action  at 
law  could  be  sustained,  but  that 
her  interest  was  only  an  equitable 
one,  and  could  be  protected  only 
in  a  court  of  equity.  Bennett  v. 
Williamson.  282 

3.  A  bequest  by  a  testator  to  his 
wife  of  a  "  girl  named  Hannah 
and  my  horses,  d&c.  and  my  plan- 
tation, with  all  the  land  adjoining 
to  it,  during  her  lifetime,"  passes 
but  a  life  estate  in  the  negro  girl. 
Black  V.  Ray.  334 

4.  A  direction  that  the  testator's 
infant  grand-children  shall  b^ 
"  raised"  and  "  educated",  creates 
a  charge  upon  the  estate  for  such 
raising  and  education  during  their 
minority.     Clovd  v.  Martin.  399 

5.  Where  a  testator  bequeathed  a 
female  slave  *'  to  his  wife  during 
her  natural  life,  or  widowhood," 
and  in  a  subsequent  clause  of  his 
will,  provided  that  the  slave  should 
become  the  property  "  of  my  daugh- 
ters A.  and  B.  at  their  mother's 
death,  or  at  the  time  that  my  son 
Thomas  arrives  at  sixteen  years 
of  age;  and  her  increase,  if  any, 
before  that  time,  to  be  equally 
divided  amongst  the  rest  of  n.j 
children.     If  the  widowhood  of 


my  wife  should  terminate  before 
her  natural  life,  Nell  shall  remain 
in  this  place  for  the  support  of  my 
children  who  may  live  here :" — It 
was  heldy  that  the  increase  bom 
af\er  the  arrival  of  Thomas  to  the 
age  of  sixteen  years,  but  before 
the  death  of  the  widow,  would 
belong  afler  the  death  of  the 
widow,  to  A.  and  B. ;  particularly 
as  that  construction  would  har- 
monise with  the  rest  of  the  will, 
which  seemed  to  aim  at  an  equal 
distribution  of  the  testator's  pro- 
perty among  all  his  children. 
GibboTis  V.  Dunn.  446 

6.  The  state  of  the  testator's  family 
at  the  time  of  making  his  will 
may  be  attended  to  in  settling  its 
construction.     Ibid.  449 

7.  The  whole  will  may  be  examined, 
and  the  state  of  the  property 
looked  at,  if  it  appears  on  the  fece 
of  the  will ;  not  de  horSy  unless  to 
explain  a  latent  ambiguity,     i&ti/. 

450 

See  Leoact,  2. 

BOND. 
Where  A.  owed  B.  by  bond,  and  it 
was  agreed  between  them  that  A. 
should  pay  the  debt  by  instal- 
ments, and  execute  a  new  bond 
for  the  balance  due  after  each 
payment ;  it  vfa^  held^  that  an 
offer  of  performance  by  A.  was 
not  a  bar  to  an  action  on  a  bond 
delivered  after  the  agreement  was 
made.     State  Bank  v.  Littlfjohn. 

563 

BOUNDARY. 
1.  Where  a  call  in  a  grant  was 
"  running  N.  45"*  W.  220  poles  to 
a  black  oak  near  his  (the  gran- 
tee's) own  line,"  and  the  black 
oak  could  not  be  found,  nor  its 
locality  proved,  it  was  held^  that 
the  word  near^  would  not  carry 
the  line  30  poles  further,  to  reach 
another  tract  of  the  grantee's  but 
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that  it  must  be  stopped  at  the  end 
of  the  distance  mentioned  in  the 
grant*  Den  ex  dem.  Harry  v. 
Graham.  76 

3«  A  posterior  line  of  a  grant  will 
never  be  reversed  for  the  purpose 
of  showing  the  termination  of  a 
prior  one,  unless  the  description 
of  the  posterior  be  more  specific 
than  that  of  the  prior,  and  unless 
from  the  posterior,  a  mistake  in 
the  prior  can  be  clearly  shown. 
Ihid.  76 

S.  In  questions  of  boundary,  a  plat 
or  map  of  an  adjoining  tract  of 
land,  made  at  the  instance  of  the 
owner,  is  evidence  as  the  act  of 
the  owner  against  him,  and  all 
persons  claiming  the  same  land 
under  him,  though  it  is  not  con- 
clusive, and  may  be  explained. 
Webb  V.  Hall.  278 

4*  The  meaning  of  a  deed  as  to 
what  land  it  covers,  is  a  question 
of  law  to  be  decided  by  the  court. 
What  are  the  termini  of  the*  lines 
are  points  of  construction,  where 
they  are  questions  of  fact.   There- 
fore, it  wai  held  to  be  error  for 
the  judge  to  instruct  the  jury,  that 
where  there  was  an  irreconcilable 
difierence  between  a  natural  boun- 
dary and  a  marked  line,  it  was 
matter  of  evidence,  and  not  of 
construction.    Den  ex  dem.  Hur- 
ley ¥•  Morgan.  425 
5.  As  a  general  rule  in  questions 
of  boundary,  a  natural  object   has 
a  preference  over  marked  lines  on 
corners,  and  will  control    them 
when  the  natural  object  is  of  such 
a  nature  as  cannot  easily  be  mis- 
taken by  the  parties,  either  in 
name  or  situation,  as  in  the  case 
of  a  river  or  a  creek.     But  the 
reason  of  this  rule  does  not  apply 
to  very  small  streams,which  either 
have  no  names,  or  formerly  had  a 
difierent  name  from  that  which 
they  now  bear.     With  respect  to 
these,  it  is  open  to  evidence  which 


stream  the  parties  meant  by  a  par- 
ticular name,  and  the  jury,  if  sa- 
tisfied of  the  fact,  from  proof  of 
possession  or  the  like,  may  find  a 
stream  to  be  the  one  meant,  altho' 
not  the  one  bearing  the  name 
mentioned  in  the  deed.  Ibid.  425 
6.  In  locating  a  grant,  a  call  for  the 
lines  of  another  person  ought  to 
control  the  course  and  distance, 
when  at  the  time  of  the  survey 
these  lines  were  well  established  ; 
but  if  they  never  were  marked,  or 
if  there  has  been  no  possession 
according  to  them,  then  a  call  for 
them  should  be  disregarded,  and 
the  course  and  distance  pursued. 
Carson  v.  Burnett.  558 

BUNCOMBE  TURNPIKE  COM- 
PANY. 

1.  That  clause  of  the  charter  of  the 
Bancombe  Turnpike  Company, 
(act  of  1824,  Tay.  Rev.  c.  1258, 
sec.  13,)  which  compels  all  persons 
living  within  two  miles  of  the  road 
of  said  company,  and  who  are  by 
law  liable  to  work  on  public  roads, 
to  perform  six  days'  labour  on  the 
said  road  in  each  and  every  year, 
is  not  unconstitutionnlfinasmuch  as 
they  are  by  the  same  charter  ex* 
empted  from  paying  tolls  for  pass- 
ing over  the  road.  Buncombe 
Turnpike  Co.  v.  M^  Carson.    306 

2.  Whether  a  person  subject  to  pay 
toll,  could  be  constitutionally  com- 
pelled to  pay  toll,  quaere  ?     Ibid. 

306 

3.  The  Board  of  Directors  of  the 
Buncombe  Turnpike  Company 
may,  under  its  charter,  appoint  a 
manager,  or  overseer  of  the  re- 
pairs of  the  road,  without  a  deed 
under  the  corporate  seal ;  and  this 
appointment  may  be  shown  by  the 
production  of  their  books,  con* 
taining  an  entry  of  a  resolution  to 
that  eflfect*    Ibid.  806 
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CASES  APPROVED. 

Jacobs  V.  Farrell,  2  Hawks*8  Rep. 
670.     Walker  v.  Fentress.         18 

Hoskins  v.  Miller,  2  Dev.  Rep.  360. 
Spencer  Adtn,  v.  Cohoon.  28 

Daniel  v.  M'Rae,  2  Hawks,  590. 
RicharcTs  Adm,  ▼.  Sims.  48 

State  V.  Mann,  2  Dev.  263.  £^/a/e 
V.  Will.  171 

Redmond  v.  Collins,  4  Dev.  430. 
Harvey  v.  Smith.  191 

Siade  V.  Green,  2  Hawks,  226.  Fan 
Pelt  V.  Ptt^A.  212 

Ains worth  v.  Greenlee,  3  Murph. 
470.  Blount  v.  Mitchell,  Taylor, 
131,  and  S.  C.  2  Hay.  Rep.  65. 
Smith  V.  Tritt.  243 

Smith  V.  Williams,  1  C.  L.  Reps. 
263.  S.  C.  1  Murph.  426.  Pen- 
der V.  Fobes.  251 

Whitley  v.  Black,  2  Hawks,  179. 
Ptttijohn  V  Beasley.  256 

Downey  v.  Murphey,  ante,  82.  Carr 
V.  M'Camm.  276 

Scroter  v.  Harrington,  1  Hawks, 
192.  Tar  River  Nav.  Co.  v. 
Neal,  3  Hawks,  520.  Buncombe 
Turnpike  Co.  v.  M^  Carson. 

307-309 

Davis  v.  Duke,  Conf.  Rep.  361. 
Littleton  v.  Littleton.  330 

Mumford  v.  Terry,  2  Car.  Law 
Repos.  425.   Gillet  v.  Jones.   343 

State  V.  Aldridge,  3  Dev.  Rep.  331. 
State  V.  Dickinson.  351 

Murry  v.  Smith,  1  Hawks,  41. 
State  V.  Poll  and'  Lavinia,  1 
Hawks,  442.  Slate  v.  Cherry,  2 
Dev.  550.  Ballard  v.  Carr,  4 
Dev.  575.  Bright  v.  Sugg,  4 
Dev.  492.  Reid  v.  Kelly,  1  Dev. 
313.  State  v.  Collins,  3  Dev. 
117.     State  V.  Reid.  377 

Allen's  Adm.  v.  Peden,  2  Car.  Law 
Repos.  638.  Bryan  v.  Wadsworth. 

389 

Marr  v.  Peay,  2  Murph.  84.  Den 
ex  dem.  Wood  v.  Sparks.        395 

Fitzrandolph  v.  Norman,  N.  C. 
Term  Rep.  132.  Green  v.  Har- 
man^  4  Dev.  Rep.  158.    Dobbins 


T.  Stephens,  ante,  5.    Carson  v* 
Burnett.  553 

M'Kerall  v.  Cheeky  2  Hawks,  343. 
Vick  V.  Flowers,  1  Murph.  321. 
Brady  v.  Ellison,  2  Hay.  Rep. 
348.    Dobson  v.  Envin.         569 

CASE  STATED. 

1.  The  case  stated  for  the  Supreme 
Court  by  the  court  below,  will 
always  be  presumed  to  be  correct 
in  point  of  fact,  unless  from  an 
examination  of  the  whole  record, 
a  mistake  clearly  appears.  Den 
tx  dem.  Harry  v.  Graham.      76 

2.  Records  of  suits  not  referred  to 
as  making  any  part  of  the  case 
sent  to  the  Supreme  Court,  cannot 
be  noticed  by  it.  Freeman  v. 
Grist.  219 

3.  Where  it  does  not  appear  in  a 
case,  that  a  person  of  the  same 
name,  is  the  same  person,  this 
court  can  presume  it  to  be  so. 
Gwyn  V.  WeUbom.  320 

4.  An  exception,  on  the  case  stated 
for  an  appeal  to  the  Supreme 
Court,  is  there  taken  to  be  abso- 
lutely true,  as  to  all  matters  which 
occur  on  the  trial,  or  purport  to 
have  been  acted  in  the  court  from 
which   the   appeal  comes.      But 

*  where  the  fact  is  stated,  as  having 
occurred  in  another  court,  the 
record  of  that  court  is  the  only 
competent  evidence  of  the  fact ; 
and  no  statement  contrary  to  it, 
can  be  admitted.     StcUe  v.  Reid. 

377 
See  Evidence,  24. 

CERTIORARL 
See  Record,  3,  5,  6. 

CHEROKEE  INDIANS. 

1.  Under  the  third  article  of  the 
treaty  of  1819,  between  the  Uni- 
ted States  and  the  Cherokee  In- 
dians, the  particular  Indians  resi- 
ding within  the  limits  of  North 
Caiolina,  to  whom  reservations  in 
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fee-simple  were  made,  had  a  right 
to  alienate  the  tracts  reserved  as 
they  thought  proper,  prior  to,  and 
independent  of,  any  act  of  the 
state  legislature.  Den  ex  denu 
Belk  ¥•  Love.  65 

2.  The  condition  annexed  to  the  re- 
servations under  this  article,  does 
not  require  a  perpetual  residence 
on  the  tracts  reserved,  but  only  a 
notification  of  an  interit  to  reside, 
which  is  a  condition  precedent, 
and  when  complied  with  the  es- 
tate becomes  absolute.  Ibid.      65 

3.  But  if  this  were  otherwise,  an 
individual  could  not  treat  the  es- 
tate as  at  an  end,  before  the  state 
shall  enforce  a  forfeiture  for  the 
breach  of  the  condition.  i^(;{.    65 


CLERK. 

1.  Where  a  person  had  been  elected 
clerk  of  the  Superior  Court,  under 
the  act  of  1832,  c.  2,  and  at  the 
proper  time  had  tendered  his 
bonds,  which  had  been  accepted 
by  (he  court,  and  he  inducted  into 
office,  while  the  former  clerk  was 
present  in  court,  cognizant  of  what 
was  going  on,  and  did  not  object 
thereto,  but  actually  surrendered 
up  the  office  and  records  to  the 
new  clerk  in  term  time,  and  re* 
tired  from  the  performance  of  the 
duties  of  the  office  for  twelve 
months  thereafler  ;  it  was  held^ 
that  such  conduct  ia  the  old  clerk, 
amounted  to  a  surrender  of  his  of- 
fice to  the  court,  and  justified  the 
reception  and  induction  into  office 
of  the  newly  elected  clerk.  WiZ- 
liatns  v.  Somers.  61 

2.  Where  a  clerk  elected  prior  to  the 
act  of  1832,  c.  2,  during  good  be- 
haviour, was  in  court,  when  a  per- 
son elected  under  that  act  was  ad- 
mitted as  clerk,  and  made  no  ob- 
jections to  the  court  against  such 
admission,  but  surrendered  the 
books  and  papers  to  the  new  clerk, 
and  likewise  neglected  to  tender 


his  bonds,  which  he  was  bound  by 
law  to  renew  at  that  term,  t^  tocLs 
keldy  that  such  conduct  amounted 
to  an  abandonment  of  the  office, 
and  justified  the  admission  of  the 
new  clerk.  Dickens  v.  Justices^ 
4-c.  406 

COLOUR  OF  TITLE. 

To  constitute  colour  of  title,  there 
must  be  some  written  document  of 
title  professing  to  pass  the  land, 
which  is  not  so  obviously  defec- 
tive, that  it  could  not  have  misled 
a  man  of  ordinary  capacity. 
Hence  a  sherifii'^s  return  of  a  sale 
upon  a^.  fa.  is  not  colour  of  title, 
for  that  is  not  understood  by  any 
man  of  ordinary  capacity  as  ei- 
ther passing,  or  professing  to  pass 
a  title.  Den  ex  dem.  Dohson  v. 
Murphey.  586 

See  Sheriff's  Deed,  2. 


COMMON  CARRIER. 

The  rule  of  diligence  which  mea- 
sures the  liability  of  common  bai- 
lees for  hire,  is  not  that  by  which 
the  engagements  of  common  car- 
riers is  to  be  tested.  The  latter 
can  be  excused  for  the  non-perfor- 
mance of  their  contracts  by  no- 
thing short  of  the  act  of  God,  or 
of  the  public  enemy.  Harrel  v. 
Owens.  273 

CONDITION. 
A  condition  or  limitation  annexed  to 
an  estate,  destroys  the  whole  of 
the  estate  to  which  it  is  annexed, 
and  not  a  part  only  of  it.  Bennett 
v.  Williamson.  283 

See  Cherokex  Indians,  2,  3. 

*  CONSIDERATION. 

Where  a  specific  consideration  is  set 
forth  in  a  conveyance,  and  no 
others  are  referred  to  in  gene- 
ral terms,  none  other  than  the 
specific  one  can  be  averred  and 
proved,    fiut  if  one    considera- 
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tton  is  specified,  and  others 
are  referred  to  in  general  terms, 
it  is  competent  to  show  them 
forth  in  evidence ;  and  where 
the  deed  is  wholly  silent  as  to  the 
consideration,  proof  of  the  actual 
consideration  is  admissible.  JontB 
V.  Sasser.  452 

See  Fkauds  Statute  of^  1. 


CONSPIRACY. 
A  private  person  can  obtain  redress 
for  a  conspiracy  only  wheh  it 
operates  to  his  injury,  and  when 
a»  to  him  its  object  is  unlawful. 
Eason  v.  Petway.  47 

CONSTITUTIONAL. 

See  Acts  of  the  Legislature,  1.  Bun- 
combe Turnpike  Company,  1,  2. 
Postmaster.  Taxes  2. 

CORPORATION. 

1.  The  books  of  a  corporation,  con- 
taining entries,  in  accordance  with 
its  charter,  when  identified,  are 
admissible  to  prove  the  organiza- 
tion and  existence  of  the  corpora- 
tion. Buncombe  Turnpike  Co.  v. 
M^  Carson.  306 

2.  When  a  corporation  is  plaintiff,  it 
must,  upon  the  general  issue,  show 
itself  to  be  a  corporation.  And 
when  the  charter  is  by  statute, 
that  is  done  by  showing  the  sta- 
tute, and  that  the  persons  acting 
under  colour  of  it,  are  in  posses- 
sion of  the  corporate  franchises. 
Ibid.  309 

3.  The  non-existence  of  a  corpora- 
tion acting  as  such,  or  the  forfei- 
ture of  its  charter,  can  only  be  ad- 
judged at  the  suit  of  the  sovereign. 
Such  non-existence  or  forfeiture 
cannot  when  there  is  no  judicial 
sentence  against  it  declaring  it  null 
be  collaterially  inquired  into  by 
individuals.    Ibid.  309 

4.  Corporations  by  prescription,  or 
by  letters  patent,  could,  according 
io  the  old  books,  act  only  by  deed. 

-nodern  times,  however,  it  has 


been  held  that  although  they  can 
grant  only  by  deed,  yet  they  may 
do  many  other  acts  withoat  ooey 
as  appoint  a  haliffj  or  the  like* 
Ibid.  310 

5.  But  corporations,  created  by  le- 
gislative charter,  which'  allows  or 
requires  the  ordinary  businefs  to 
be  done,  not  by  the  corporation  as 
an  entire  body,  but  by  a  select 
board  as  the  agents  of  the  corpo- 
ration, are  not  governed  by  the  old 
rules  of  the  common  law  in  their 
mode  of  action,  but  are  guided  and 
regulated  by  the  statute  creating 
them.     Vnd.  310 

6.  The  agents  of  a  corporation  are 
not  required  by  any  rule  of  the 
common  law,  to  act  by  deed  on 
behalf  of  their  principals,  where 
they  might  act  for  themselves  by 
part.     Ibid.  311 


COSTS. 

1.  tinder  the  acts  of  1790,  {Ret.  e. 
326)  and  1798,  {Rev.  c.  504,  sec 
3,)  persons  who  appear  in  court 
and  act  as  parties  defendants  may 
in  case  the  petitioner  succeeds,  be 
adjudged  to  pay  costs,  though  they 
have  not  regularly  made  them- 
selves parties  by  a  rule  of  court. 
Jones  v.  Physioc.  173 

2.  If  the  petitioner  under  these  acts 
procures  subpcenas  and  copies- of 
his  petition  to  be  served-  on  the 
persons  to  be  notified,  it  must  be 
at  his  own  costs,  as  they  are  not 
required  to  be  made  parties  by  the 
petitioner.     Ibid.  173 

3.  Where  the  proceedings,  under  a 
writ  of  mandamus  are  dismissed, 
the  relator  may  be  ordered  to  pay 
the  costs.  Dickens  v.  JusticeSy 
4-c.  406 

4.  Although  costs  are  not  expressly 
given  by  any  act  of  the  Assembly 
organising  the  Supreme  Court, 
yet  the  power  of  giving  a  judg- 
ment for  them,  necesssarily  re- 
sults from  the  several  acts  of  1810 
{Rev.  c.  785,  sec.  7),  1818  {Ret. 
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c.  963,  sec*  6  and  7,)  and  1825, 
(Taylor's  Rev.  c.  1282.)  Sparks 
V.  Woads.  489 

5.  An  ex  parte  proceeding,  upon 
which .  no  judgment  can  be  given 
aflecting  others,  is  not  comfire- 
hended  in  the  term. ''action,*'  a^ 
uaed  in  the  90th  section  of  the  acl 
of  1777,  (Rev.  r&.  115,)  and  upon 
an  appeal  to  Che  Supreme  Couct, 
from  an  irregolar  judgment  of  the 
eourt  below,  by  a  person  not  a  par- 

.  ty  to  (he  proceeding,  the  court 
may,  in  its  discretion,  adjudge 
that  neither  party  to  the  ap|)eal 
•bail  pay  costs^  Darden  v*  Magei. 

408 

COVENANT. 

1«  A  covenant  for  quiet  enjoyment 
ruoa  with  the  land,  and  one  who  is 
evicted,  m^y  recover  upon  such 
covenant  in  the  deed  of  any  ^ rior 
vendor,  and  this  whether  he  pur- 
chased with  or  without  warranty. 

•  Marldand's  Adm.  y.  Crump.    94 

S.  An  intermediate  vendor  cannot  in 
respect  of  his  liability  upon  his  co- 
venant for  quiet  enjoyment,  reco- 
ver of  a  prior  vendor,  but  must 
first  make  good  the  damages  of 
•the  person  evicted.  Ibid.  94 

2*  The  right  of  a  vendor  who  sells 
with  warranty,  to  relain  the  title 
papers,  does  not  give  him  the  right 
to  sue  primarily  for  the  eviction  of 
bis  vendee.  lind*  96 

4.  Privity  of  contract  will  not  alone 
mffice  to  sustain  an  action  upon  a 
covenant  running  with  land,  but 
the  plaintiff  must  show  a  damage 
to  himself  in  particular  froip  the 
breach  alleged.  Ihid.  101 

5.  Upon  a  covenant  to  pay  sixty  dol- 
lars annually  for  two  years,  for  the 
hire  of  a  slave,  and  also  to  furnish 
the  slave  with  food,  dec.  debt  may 
be  brought  before  a  single  justice 
(or  one  year's  hire;  and  if  the 
warrant  call  for  that  sum  due  by 
bond,  it  is  well  supported  by  the 
Vol.  i.  61 


production  of  the  covenant.  ITain- 
ilton  V.  M'Carty.  226 

6.  Where  a  party  incurs  an  obliga- 
tion by  his  own  act,  he  will  be 
bound  to  the  extent  of  his  engage- 

*  tnent,  and  will  not  be  excused  for 
its  non-performance  by  accident  ^ 
fr6m  inevitable  necessity,  as  he 
would  be,  if  the  obligation  were 
imposed  upon  him  by  law.  And 
for  the  breach  of  such  voluntary 
engagement,  the  extent  of  the  in- 
jury forms  the  proper  measure  of 
damages,  however  the  pisrform- 
ance  may  have  been  defeated. 
Clancy  v.  Overman,      .  402 

7.  If  the  owner  of  a  slave  binds  him 
as  apprentice,  and  covenants  that 
he  shall  faithfully  servei  his  mas- 
ter, dec,  and  the  master  covenants  ^ 
to  teach  the  apprentice  a  trade, 
these  covenants  are  mutual  and 
independent,  and  a  breach  on  one 
side  is  no  bar  to  an  action  for  a 
breach  on  the  other.  Ibid.       402 

8.  A  covenant  to  teach  an  appren- 
tice, or  cause' him  to  be  taught,  a 
trade,  is  not  an  absolute  engage-^ 
ment  that  he  shall,  at  all  events, 
learn  that  trade,  but  is  only  a  co- 
venant for  faithful,  diligent  and 
skilful  instruction.  Ibid.  402 

DAMAGES* 
See   CovBNAiffT,    6.    Detinue,  2. 
Mills,  passim.     Shbkiff,  1,  2. 
Trespass,  2, 3.  Widow,  3. 

DEBT. 
See  Paykent  and  Satisfaction. 

DECLARATIONS   OR   ADMIS- 

SIONS. 
See  Ev^iDENCif,  1,  8, 13, 14, 15, 16. 

DECEIT. 

Where  the  defendant  in  an  execu- 
tion fraudulently  induces  the  she- 
riff  to  sell  unsound  property  of  his, 
and  at  the  sale  fraudulently  rep- 
resents it  to  be  sound,  an  action 
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for  a  deceit  lies  against  him  by 
by  the  purchaser*  Erwin  v. 
Greenlee*  39 


See    CoMBiDBBAnoif.     EmmKcm, 

8,4. 


DEED. 

1.  Where  the  subject-matter  of  a 
coDveyauce  is  completely  identi- 
fied by  its  name,  by  its  localities, 
and  by  certain  other  marks  of  de- 
scription,  the  addition  of  another 
particular  which  does  not  apply  to 
it,  nor  to  any  thing  else,  will  not 
avoid  the  conveyance,  but  will  be 
rejected  as  having  been  inserted 
through  misapprehension  or  inad- 
vertence. Den  ex  dem.  Belk  v. 
JLooe.  65 

2.  A  party  who  insists  on  a  trial 
that  a  particular  deed  vests  the 
title  in  him,  is  not  thereby  preclu- 
ded, either  by  way  of  estoppel  or 
presumption,  from  contending  that 
another  deed  is  to  be  presumed  in 
his  favour.  Den  ex  dem*  Hurley 
V.  Morgan*  432 

3.  A  deed  may  properly,  and  in  ma- 
ny cases  ought,  to  be  found  upon 
presumption,    although   the  jury 

*  and  court  may  be  satisfied  it  nev- 
er was  in  fact  made ;  and  the 
court  may  instruct  the  jury  that  it 
is  their  duty  to  presume  such 
deed,  unless  the  contrary  be  prov- 
ed. Ihid.  432 

4«  General  words  in  a  deed  as  "  my 
estate,*'  or  "  all  the  property  I 
possess,"  do  not  pass  or  profess  to 
pass  any  thing  which  was  not  held 
by  the  grantor  as  his  own  proper- 
ty, although  he  might  have  the 
possession.  Jone9  v.  Sasser*    463 

5.  The  court  cannot  assume  as  a 
fact,  that  property,  the  title  to 
which  is  in  one  person  and  the 
possession  in  another,  is  held  ad- 
versely, and. upon  the  faith  of  that 
fact,  declare  the  property  to  be 
included  in  a  general  description 
used  by  the  person  in  possession 
of  "  all  my  property."  Ibid.    463 


DEPOSITION. 
See  ETiDSHOBfO.  • 

DETINUE. 

1.  In  detinue,  if  after  action  brought 
and  issue  joined,  the  plaintiff  gets 
possession  of  the  thing  sued  for, 
that  fact  may  be  pleaded  piM 
darrein  ecniinuaneej  in  abatemeot 
of  the  suit,  but  it  jeems  that  it 
would  not  be  a  good  plea  in  bar» 
Morgan  v.  Cane*.  284 

2.  In  detinue,  damages  aie  only 
consequential  upon  the  recovery 
of  the  thing  sued  for ;  and  thera- 
fore,  if  the  plainHff,  pending  the 
suit,  obtains  possession  of  ilv  1m 
eannot  proceed  for  the  damaMy 
but  his  suit  fails  altogether.  Aid* 

034 

3.  If,  upon  a  judgment  in  delimie 
for  slaves,  the  execution  tm  aatu- 
fied  by  the  payment  of  the  aasei 
ed  value  1^  the  defendant,  and  its 
receipt  by  the-  plaintiff,  the  title 
to  the  property  will  be  traosferied 
to  the  defendant  by  relation  to  the 
time  of  the  verdict  and  judgment ; 
and  the  issue  born  of  said  slaves, 
between  the  rendition  of  the  jodg* 
ment  and.  the  satisfaction  erf*  the 
execution,  will  of  consequesee  be- 
long to  him.  Fines  V.  Bromttrigg* 

899 

4.  The  form  and  efiect  of  the  jydg* 
ment  and  execution  in  detinne, 
stated  by  Daitiu,  Jodge«    IM. 


DISTRIBUTIVE  SHARE. 
See  Assumpsit. 

DOWER. 
•See  Widow,  2,  a,  4, 7. 

EJECTMENT. 
1.  Ejectment  may  be  sustained,  al- 
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thoogh  it  appear*  that  the  lessor 
of  the  plaiotifi*,  and  the  defendant, 
are  both  living  on  difierent  parts 
of  the  tract  of  land  in  dispute, 
claimiog  adversely  to  each  other. 
Dem  ex  dem.  Dobbins  v.  Step- 
pkenM.  5 

3.  When  a  landlord  makes  hitnself 
.  defeadant,  to  protect  the  posses 
■ion  of  hia  tenant,  the  plaintiff 
cannot  on  the  trial  prove  other 
trespasses  committed  by  the  land- 
lord himself.    Canon  v.  Burnett, 

560 

EMANCIPATION. 
See  BmussT.  Slavss,  pamm. 

EQUITY  OF  REDEMPTION. 
See  ExBOUTion,  3,  4,  5,  6,  7,  8. 

ESTOPPEL. 

1.  A  person  who  has  title  to  a  slave 
will  not  be  estopped  by  reason  of 
any  doncealmeot  or  misrepresen- 
tation of  that  title,  from  setting  it 
up  against  one  who  claims  as  a 
volunteer.  Jones  v.  Sasser.    452 

3.  The  title  to  slaves  cannot  be 
transferred  without  consideration, 
by  virtue  of  an  estoppel,  arising 
froan  the  misrepresentations  of  the 
owner,  as  that  would  be  in  con- 
travention of  the  act  of  1806, 
{Re9.  ekm  701,)  which  requires 
gifts  of  slaves  to  be  in  writing ; 
and  an  estoppel  cannot  be  set  up 
to  defeat  the  statute.  Ibid.      452 

8.  The  doctrine  of  legal  and  equita- 
ble estoppel  partially  discussed  by 
Gaston,  Judge.   Ibid,  452 

See  AssxeimxNT.  Dxbd,  2. 


EVIDENCE. 
1.  The  declarations  of  a  party 
roost  be  taken  altogether,  as  well 
those  to  discharge,  as  to  charge 
him;  and  where  a  person,  to 
whom  an  account  had  been  pre- 
sented, did  not  object  to  any  oi 
the  items,  but  only  contended  for 


further  credits,  what  he  says  must 
be  submitted  to  the  jury  along 
with  the  evidence  of  his  admis- 
sions arising  from  his  silence  as 
to  the  items.  Walker  v.  Fentress* 

17 

2.  The  acts  of  a  court  can  be  proved 
only  by  its  own  records,  and  pa- 
rol proof  for  that  purpose  is  inad- 
missible. Spencer^  Adtn.  v.  Co* 
hoon.  28 

3.  A  registered  copy  of  a  deed  can- 
not be  received  as  evidence  of 
title,  without  accounting  for  the 
absence  of  the  original.  Smth  v. 
WiUon.  40 

4.  The  affidavit  of  a  party  to  the 
cause,  proving  the  loss  of  a  paper, 
will  be  received  to  let  in  secon- 
dary evidence  of  its  contents. 
Ibid.  41 

5.  Proof  of  particular  facts  is  not 
admissible  to  impeach  a  witness, 
and  the  opinion  of  an  impeaching 
witness  is  proper  only  when  it 
coincides  with  the  general  repu- 
tation of  the  person  impeached ; 
and  a  witness  who  swears  that  he 
did  not  believe  another  to  be  hon- 
est, but  who  does  not  know  the 
opinion  of  others,  is  incompetent. 
Downey  v.  Murphey.  84 

6.  A  party  oflfering  a  deposition  Is 
not  bound  to  read  a  statement  of 
irrelevant  facts  contained  in  it; 
neither  can  the  other  party  read 
it,  for  the  purpose  of  contradict- 
ing It.  ibid.  85 

7.  It  seems  that  an  inhabitant  of  a 
town  may  be  a  witness  fer  the 
town,  where  he  has  no  distinct 
individual  interest  in  the  suit ;  and 
where  the  subject-matter  of  the 
controversy  is  a  public  charity 
belonging  to  the  town,  he  is  un- 
doubtedly competent.  Jackson  v. 
Corners  of  Hillsborovgh.         177 

8.  Where  it  is  inferable  from  fects 
before  proved,  that  the  wife  is  act- 
ing as  agent  of  her  husband,  evi- 
dence of  her  acts  or  declarations 
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is  adrnisstble.     Torrenee  v*  Gra- 
ham.  286 

9.  A  witness  who  relcHses  a  parti- 
cular interest  which  he  has  in  ait 
estate,  is  competent,  where  it  does 
not  appear  that  lie  has  any  other. 
Ibid.  286 

10.  Where  it  appears  from  the  case 
stated,  that  a  note  was  in  the  pos- 
session of  the  plaintiff,  and  was 
not  produced  on  the  trial,  every 
fair  presumption  that  can  arise 
from  withholding  it  is  to  be  mafie 
against  him,  as  to  those  parts  of 
the  contents  that  do  not  appear 
from  the  evidence  given.  tSyming' 
ion  V.  M'Lin.  298 

11.  Where  a  demand  was  read 
aloud  from  a  written  paper,  any 
person  who  heard  it  may  prove 
the  demand,  without  the  produc- 
tion of  the  paper  from  which  it 
was  read.  Black  v.  Ray.  334 

12.  Where  a  fraudulent  attempt  to 
prevent  competition  at  a  sale  is 
alleged  against  a  party,  he  may, 
in  answer  to  evidence  of  such  al- 
legation, show  that  he  requested 
several  persons  to  attend  the  sale, 
and  bid,  as  in  such  case  his  decla- 
rations became  a  part  of  the  res 

.    gt9tm.  Jones  v.  Young*  355 

13.  If,  in  answer  to  the  prima  facie 
evidence  of  fraud,  arising  from  the 
possession  retained  by  a  debtor, 
af\er  a  conveyance,  of  his  slaves, 
his  assignee  produces  proof  tend- 
ing to  show  that  the  debtor's  pos- 
session was  bona  fide,  as  bis  bai- 
lee or  agent,  the  creditor  may 
give  in  evidence  to  rebut  such 
proof,  the  acts  and  declarations 
of  the  debtor,  showing  that  he 
cla'uned  the  slaves  as  his  own,  af- 
ter his  conveyance.  Askew  r.  Rey- 
nolds. 867 

14*  Where  a  person,  alleging  him- 
(felf  to  be  the  agent  of  another, 
sold  a  note  payable  to  his  princi- 
pal for  the  benefit  of  his  principal, 
what  he  said  to  the  purchaaer  at 


the  time  of  the  sale,  as  to  ths 
note  belonging  to  his  principal, 
and  his  beiug  merely  an  ageat,  b 
admissible  evidence.  Ibid.      867 

15.  Generally  the  acts  and  deekrt- 
tions  of  a  grantor,  aHer  his  graot, 
cannot  be  received  in  evideace 
against  his  grantee.  But  whers 
the  grantor  remains  in  possetsioo 
after  his  grant,  his  acts  and  decia* 
rations  as  to  his  possession  will 
be  admitted  upon  the  sameprioci* 
pie  that  permits .  the  declaratioof 
of  a  trader  at  the  time  of  leaving 
his  residence,  to  be  admitted  as 
evidence  of  the  purpose  of  his  de« 
partare  ;  and  that,  oo  a  question 
of  adverse  possession,  receives  the 
acts  and  declarations  of  the  teoant, 
to  show  the  nature  of  his  poaaei- 
sion.  Ibid.  870 

16.  The  acts  and  declarations  of  a 
slave  apprentice,  is  evideace  oo 
the  part  of  the  master  in  an  ac-  ^ 
tion  by  the  dwaer,  to'showtht 
temper  and  disposition  of  the  ap- 
prentice.    Claney    v«    Ovctms* 

4W 

17.  When  a  witness  is  called  npoa 
to  prove  ftcts  originally  entraated 
to  memory,  he  may  use  a  writtsa 
memorandum,  which  he  has  Ibr* 
merly  made,  in  order  to  refreah 
his  memory  y  but  if,  after  tocb 
help,  he  cannot  recollect  a  parti* 
cular  fact,  the  writing  is  not  ad- 
missible to  supply  it.  This  role, 
however,  does  not  apply  to  proof 
of  written  instruments  or  docs* 
roents;  for  where  such  are  lost  or 
destroyed,  so  that  they  cannot  be 
produced,  a  copy  of  them,  verified 
in  court  by  the  copyist  to  have 
been*  taken  from  the  original,  it 
admissible,  even  in  preference  to 
a  professed  full  recollectioe  of 
their  contents  by  the  witoesa,  be- 
cause such  a  copy  is  less  liable  to 
error  than  the  memory  of  the  wit- 
ness. And  so,  for  the  same  rea- 
son, an  abstrad  of  the  orifsA 
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taken  and  verified  in  the  aamei 
way,  is  admissible,  independent  of 
the  recollection  of  tl)e  witness, 
and  even  in  preference  to  it,  as  to 
the  facts  which  it  contains*  ^ello 
V.  MageU  414 

Id.  To  impeach  the  credibility  of  a 
witness,  by  proving  that  he  swore 
difl&rently  as  to  a  particular  fact 
on  a  former  trial,  it  ia  not  neces- 
sary that  the  impeaching  witness 
should  be  able  to  state  all  that  the 
impeached  witness  then  deposed. 
It  is  sufficient  if  he  is  able  to  prove 
the  repugnancy  as  to  the  particu- 
lar fact,  with  regard  to  which  it  is 
alleged  to  exist.  Den  €9  dem.  In- 
gram  v.  Watkins^  442 

19.  The  fact  of  a  witness  being  in- 
terested in  the  matter  in  dispute, 
must  be  shown  only  in  the  mode 
in  which  other,  controverted  facts 
are  to  be  proved.  Therefore  the 
declarations  of  the  witness>  not  on 
oath,  nor  in  the  presence  of  the 
party  against  whom  they  are  of- 
fered, with  respect  to  his  interest 
in  the  subject-matter  of  the  suit, 
cannot  be  given  in  evidence.  Ilnd. 

442 

^.  A  witness  wilf  not  be  admitted 
to  prove^what  a  deceased  witness 
swore  to  on  a  former  trial,  unless 
be  can  state  substantially  all  the 
testimony  of  such  deceased  wit- 
ness. Ibid.  444 

21.  Where  a  son,  to  whom  the 
lather  had  conveyed  a  slave  by 
deed  of  gift,  but  retained  the  pos- 
session by  permission  of  the  son, 
was  alleged  to  have  stood  by  while 
bis  father  was  making  another 
voluntary  disposition  of  his  pro- 
perty by  deed  among  all  his  chil- 
dren, and  to  have  fraudulently 
concealed  or  misrepresented  his 
title,  it  tpas  held  that  a  private 
conversation,  which  occurred  be- 
tween the  father  and  the,  son,  just 
before  the  execution  of  the  latter 
deed,  in  which  the  father  assured 


the  800,  that  by  becoming  a  porty 
to  it,  his  right  under  the  deed  of 
gift  would  not  be  prejudiced,  was 
admissible  to  show  that  the  son 
himself  was  misled ;  and  that  it 
was  admissible  also  to  prove  how 
the  father  held  the  slave.  Janes  y. 
Sauer.  452 

22.  A  mere  trustee,  who  has  no  di- 
rect interest,  in  the  event  of  the 
suit,  is  competent  to  testify  in  that 
suit.  Ihid.  452 

23.  A  memorandum  signed  by  a  de- 
puty-sheriffy  setting  ibrtb  that  he 
had,  at  the  request  of  the  sheriff, 
sold  a  certain  tract  of  land  at  a 
particular  time,  upon  a  certain  ex- 
ecution,* is  not  admissible  as  evi- 
dence of  the  sale,  nor  of  any  other 
htcif  unless  he  is  dead.  But  upon 
a  question  whether  the  sheriff's 
deed,  purporting  to  be  executed 
in  pursuance  of  such  sale,  was 
fraudulent,  it  may  be  admitted  for 
the  purpose  of  showing  merely 
upon  what  information  the  sheriff 
proceeded  to  execute  a  deed  for 
land  which  he  had  not  himself 
sold.  Denexdem.  Dohson  v.  Mur^ 
phey.  586 

24.  W  here  testimony,  competent  for 
one  purpose  but  not  for  another, 
was,  after  being  objected  to,  ad- 
mitted, but  no  instruction  as  to  its 
effects  was  prayed  for,  and  it  did 
not  appear  for  what  purpose  it 
was  used,  it  was  held  that  its  re- 
ception alone  could  not  be  assign- 
ed for  error.  Ibid*  590 

25.  Instruction  to  a  jury,  that  they 
were  bound  to  believe  a  witness 
who  was  uncontradicted  and  un- 
impeached,  whose  story  was  cre- 
dible, and  in  whose  manner  there 
was  nothing  to  shake  their  confi- 
dence, is  erroneous ;  because  from 
its  connection  with  the  parfiesj  or 
the  subject  In  controversy,  and 
other  similar  circumstaoees,  they 
might  properly  disbelieve  him. 
Noland  ▼.  M'Craekim.  5M 
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See    BovNDAKT,    8.     Buhpokhs 

TuBKriKfi  CoMPAKT*  3.  COK- 
POBATIONy  1,  2.  NkW  TbIAL, 
3.   PjiKJUBT.       WaHRAMTY. 

EXECUTION. 

1«  A  sheriff  t«  not  bound,  indepen- 
dent of  the  act  of  1826,  c.  31,  to 
levy  an  execution,  and  raise  the 
money  upon  the  property  of  the 
principal  debtor,  in  preference  to 
that  of  the  surety.  And  if  he  even 
combines  with  a  third  person  to 
throw  the  debt  upon  the  surety, 
when  he  might  have  made  it  out 
of  the  principal,  he  does  not  there- 
by render  himself  liable  to  the  ac- 
tion of  the  surety.  Eaion  v.  Pet- 
way*  44 

2.  As  to  a  sheriff,  all  the  ddfendants 
in  an  execution  are  principals,  and 
he  may  levy  upon  which,  and  in 
what  proportion  he  pleases.  Ibid, 

46 

8«  A  sale  of  the  equity  of  redemp- 
tion, under  an  execution  at  law, 
at  the  instance  of  the  mortgagee, 
for  his  mortgage-debt,  is  not  sanc- 
tioned by  the  act  of  1812,  {Rev. 
ch.  830.)  The  words  of  that  act 
are  general,  but  this  exception 
arises  necessarily  out  of  the  sub- 
ject, and  the  spirit  of  the  act. 
Camp  v.  Coxe*  52 

4.  Whether  the  act  would  justify  a 
sale  by  the  mortgagee  for  any 
other  debt.  Quart  ?  Ibid,        52 

5.  The  nature  of  the  interest  sold  is 
not  cbanged  by  the  2d  or  3d  sec- 
tion of  the  act  of  1812.  The 
rights  of  the  parties  remain  as  be- 
fore, equitable;  therefore  the  sta- 
tute is  to  receive  its  proper  con- 
struction from  a  cotirt  of  equity. 
Ibid.  54 

6.  Whenever  a  sale  under  aj£.  fa. 
cannot  have  the  efl^t  to  satisfy 
the  plaintiff,  the  Ji.  fa.  can  confer 
BO  power  to  sell.  Ibid.  55 

7*  The  object  of  the  act  of  1812, 
was  to  make  the  mortgaged  estate 


available  to  the  other  creditors  of 
the  mortgagor;  not  to  a^ct  the 
relation  between  him  and  the 
mortgagee.  Ibid.  ^^ 

8.  As  courts  of  equity  relieve  against 
agreements  between  persons  in  a 
fiduciary  relation,  so  they  oaght 
to  prevent  the  mortgagee  from 
purchasing  the  equity  of  redemp- 
tion at  execution  sale,  and  thereby 
destroying  the  relation  betweeo 
him*  and  the  mortgagor,  created 
by  the  contract  of  loan.  Ibid.  59 

9.  Growing  crops  are  the  proper 
subjects  of  a  levy  and  immediate 
sale  under  a  J(.  /a.,  and  the  pur- 
chaser acquires  a  right  of  ingress 

'  and  egress,  to  cut  and  carry  them 
away  when  ripe.    Smith  y.  TriU. 

241 

10.  A  sale  under  an  execution,  oft 
growing  crop,  made  at  the  dis- 
tance of  two  miles  from  the  pltce 
where  the  crop  stands,  is  void,  aad 
passes  no  title  to  the  purchaser. 
Ibid.  241 

11.  Ailer  an  execution  sale  of  un- 
ripe growing  grain,  it  is  in  ctaUh 

^dia  kgis  till  it  ripens,  when  the 
purchaser  has  a  reasonable  time 

to  cut  and  carry  it  away.    Bn^ 

242 

12.  The  law  always  requires  the 
presence  of  personal  chattels,  in 
sale's    under  execution.     Ibid. 

248 
18.  Land  cannot  be  sold  under  a/> 
fa.  which  issues  and  bears  uii^ 
after  the  death  of  the  debtor,  with- 
out bringing  in  the  heirs  by  stin 
facias  ;  and  this,  although  the/* 
fa.  may  be  an  alias,  the  original 
of  which  issued  and  bore  teste  in 
the  lifetime  of  the  debtor.  Wood 
V.  Harrison.  -356 

14.  The  act  of  1828,  c.  12,  sec.  1» 
which  enacts  that  a  justice^s  exe- 
cution shall  bind  personal  proper- 
ty only  from  its  levy,  was  passed 
for  the  protection  of  purchasers 
from  the  defendant  in  the  exaco- 
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tion  only ;  and  therefore,  if  the 
defendant  dies  aAer  the  teHe  of 
each  an  execution,  but  before  its 
ieejf,  his  administrator  is  bound 
thereby,  and  the  goods  in  his 
hands  may  be  levied  ujM>n  and 
sold  without  a  scire  facias  to  re* 
Tive  the  judgment.  M^  Carson  v. 
Richardson.  561 

15*  According  to  the  English  rule, 
a  vendee  under  the  sheriff,  when 
a  stranger  to  the  suit,  in  which 
the  execution  issues,  is  not  obliged 
to  show^  a  judgment,  but  only  the 
execution ;  but  if  the  vendee  be 
the  plaintiff  in  the  suit,  he  must 
also  show  a  judgment.  But  in  this 
.  state,  a  purchaser  at  an  execution 
sale  must  show  a  judgment,  as 
well  as  an  execution ;  and  if  the 
execution  be  not  warranted  by  the 
judgihent,  the  sale  will  not  avail 
to  pass  the  title.  Den  ex  dem. 
Dobspn  V.  Murphy,  686 

See  DxoBiT.  Forcibls  Entry  ano 
Dbtaixbr,  2,  3.     Fraup,   4,  5. 

ShRRIFF,  1,     2*   ShERIFF^S  DEt,D, 

2. 

» 

EXECUTORS   AND    ADMINIS. 
TRATORS. 

1.  If  an  administrator  marries  the 
next  of  kin  of  his  intestate,  and 
has  assets,  and.  upon  the  denth  of 
his  wife,  administer  upon  her  es- 
tate, her  distributive  share  be- 
comes his  property,  the  claim  be- 
ing by  the  mere  operation  of  law, 
satisfied  and  extinguished.  And 
in  such  case,  it  seems  that  the 
wife's  share  would  become  the 
property  of  the  husband,  without 
an  administration  on  her  estate. 
Dozier  v.  Sanderlin.  246 

2.  Where  an  intestate  is  indebted 
to  the  wife  of  his  administrator, 
and  the  latter  has  assets,  the  debt 
is  satisfied  by  the  mere  operation 
of  law,  and  does  not  survive  to  the 
wife.  Ibid.  246 

9.  Whether  the  debt  of  the  intestate 


be  due  to  the  husband  or  to  the 
wife,  and  whether  the  one  or  the 
other  be  the  representative,  the 
doctrine  of  retainer  applies ;  and 
the  debt  is  extinguished    Urid. 

240 

4.  The  assent  of  an  executor  to  a 
life-estate  in  a  slave,  extend*  no 
further  than  such  life-interest,  and  \ 
the  reversion  remains  in  the  exe-> 
cutor,  which  he  may  assert  after 
the  death  of  the  life-owner.  Black 
V.  Ray.  384 

5.  Where  a  testator  devised  that  hi» 
"  executors"  should  sell  his  lands, 
and  appointed  three  persons  exec- 
utors, only  one  of  whom  qualified 
and  acted  as  executor,  a  sale  by 
that  one  alone,  will,  under  the  sta- 
tute of  21  Hen.  8,  c.  4,  be  suffici- 
ent to  pass  the  estate,  without  its 
appearing  that  the  others  either 
have  renounced  the  executorship,, 
or  refused  to  join  in  the  sale.  Den 
ex  dtm.  Wood  v.  Sparks.        389 

6.  The  probate  of  the  will,  and  the 
qualificHtion  of  the  executors  in 
the  Spirit  us  I  Court,  is  not  neces- 
sary to  the  vnlid  execution  of  a 
power  over  lands  confer  feed  on  the 
executors  by  the  will.  Md.    393 

7.  Nor  does  a  rennnciatron  of  the 
office  of  executors  deprive  them 
of  the  ri^ht  to  execute  the  power, 

'  unless  the  power  was  given  ttk 
ihem  simply  as  extcvtors*     Ibid. 

3M3 

8.  A  forbearance  to  enter  npnn  the 
duties  of  executor  when  the  will  is 
proved,  is  pro^umptive  evidence  of 
a  refusal  to  accept  the  trust.  Rnd. 

396 

9.  But  if  an  executor  actually  re- 
n^unces  of  record,  he  msy  stilF 
come  forward,  qualify  and  enter 
upon  the  execution  of  the  func- 
tions of  his  office.  Ibid.  396 

10.  A  court  of  law  will  not  enter- 
tain a  Hiiit  against  an  executor  or 
administrator  with  the  will  annex- 
ed, for  the  tton-performanoe  or  im- 
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proper  execution  of  a  discretion- 
.ary  power  given  in  the  will. 
Thertfiire^  where  a  testator  direc- 
ted that  hit  grandson  should  be 
**  raised"  and  **  taken  care  of/'  and 
«( educated  at  the  direction  and 
care  of"  his  son  James,  it  was 
held  that  an  action  could  not  be 
maintatned  oo  the  bond  of  the  ad- 
ministrators with  the  will  annex- 
ed, for  the  expenses  of  such  edu- 
cation, though  the  son  James  was 
also  one  of  the  administrators. 
Cloud  V.  Martin.  897 

11*  Whether  a  legatee  can  sue  on 
the  bond  of  an  administrator  with 
the  will  annexed,  for  a  legacy  to 
which  the.  administrator  has  as- 
sented. Qa».  /  IkieL  309 

12*  An  application  to  the  county 
court  by  an  executor,  for  an  order 
appointing  commissioners  to  di- 
vide the  estate  of  his  testator 
among  the  legatees,  without  any 
proceeding  to  make  those  legatees 
parties,  is  merely  ex  part^^  and 
will  not  authorise  the  court  to  en- 
ter judgment  of  confirmation,  so 
as  to  bind  the  legatees;  nor  to 
make  an  order,  that  such  of  the 
legatees  as  came  in  voluntarily 
and  opposed  the  confirmation  of 
the  report,  shall  pay  the  costs. 
Darden  v.  MageU  408 

See  Adkinistration,  Lbttebs  of. 

FACTOR.  • 

1.  It  seems^  that  the  construction  to 
be  put  upon  written  instructions 
from  a  principal  to  his  factor,  is 
to  be  determined  by  the  court, 
and  not  by  the  jury.  Symington 
v.M'Lin.  291 

2*  Where  a  factor  sold  the  goods  of 
bis  principal,  together  with  some 
of  his  own,  and  took  in  payment 
for  the  whole,  a  promissory  note 
made  by  another  person,  payable 
to  himself,  it  was  held  that  the 
purchaser  was  discharged,  and 
that  therefore  the  &otor  became 


himself  respoosibla  for  the  prfee 
of  the  goods.  And  the  court  seem- 
ed inclined  to  think,  that  either 
circumstance,  of  taking  the  note 
of  the  third  person,  or  blending 
the  claims  of  the  principal  and 
factor  in  the  same  note,  if,  in  the 
latter  case,  it  had  been  the  note  of 
the  purchaser  himself,  would  have 
been  sufficient  to  create  the  re- 
sponsibility in  the  factor.     Ibid* 

291 

3.  Where  in  addition  to  the  circum- 
stances stated  above,  it  appeared 
that  the  factor  concealed  from  his 
principal  the  lact  of  his  having  ta- 
ken tiie  note,  and  represented  the 
purchaser  as  alone  bound  for  the 
price  of  the  goods,  much  more  will 
he  be  held  responsible.  Ibid*   201 

4.  The  rights  of  principals,  and  the 
correspondent  duties  and  obliga- 
tions of  factors,  stated  and  elabor- 
ately discussed  and  explained  by 
RuFPiif,  C.  J.  Ibid*  201 

5.  A  general  power  to  a  factor  to 
sell,  implies  a  power  to  do  so  in 
the  usual  way,  at  the  place  where 
the  sale  is  to  be  made.  Ibid*  295 

6.  A  direction  to  "  sell  for  the  best 
price"  means  no  more  than  the 
law  enjoins  where  the  principal  is 
silent*  Ibid.  205 

7.  A  direction  to  ''  sell  immediate- 
ly" is  not  violated  by  a  delay  of 
fifteen  days,  where  nothing  is 
proved  as  to  the  state  of  the  mar- 
ket. Ibid*  205 

FEME  COVERT,  DEED  OF. 

1.  Where  it  did  not  appear,  either 
in  the  order  for  a  commission  to 
take  the  private  examination  of  a 
feme  covert,  under  the  act  of  1751t 
(Rev*  ch.  50,)  or  in  the  commis- 
sion itself,  that  she  was  an  inhabi- 
tant of  another  country,  or  so 
aged  or  infirm  as  to  be  unable  to 
travel  to  court  it  was  held  that  the 
deed  was  inoperative  to  convey 
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tbe  wife^s  interest  ia  the  land. 
Fermer  v.  Jasper.  •   S4 

3.  It  seems  that  it  most  appear,  that 
the  commission  and  the  certificate 
of  the  commissioners  were  return* 
ed  to  the  court,  approved  and  or- 
dered to  be  registered,  or  the  deed 
will  be  invalid  as  to  the  wife's  es- 
tate in  the  land.  Ibid.  34 

d.  A  certificate  of  commissioners 
appointed  in  another  state  to  take 
the  private  examination  ofafeme 
covert^  touching  the  free  and  vo- 
luntary execution  of  her  deed, 
which  states  merely  that  she  **-ac- 
knowledged  the  same  to  be  her 
act  and  deed  in  dueform^^^  is  not 
a  compliance  with  the  act  of  1810, 
(jReo.  ch.  791,)  which  requires  a 
certificate  of  her  acknowledgment 
that  she  executed  the  deed  freely, 
and  *'  doth  voluntarily  assent 
thereto."  Den  ex  dem.  Lucas  v. 
Cobhs.  228 

4.  An  order  that  a  deed  of  a  feme 
coDertj  with  the  accompanying 
commission  and  certificates,  be 
registered,  is  not  conclusive  that 
all  the  requirements  of  the  statute 
have  been  complied  with  ;  and  the 
omission  of  all  or  any  of  them, 
may  be  shown  when  the  deed  is 
ofiered  in  evidence  upon  any  trial. 
Ibid.  228 

5.  The  deed  of  hfeme  cotert  is  void 
at  common  law,  and  can  only  be 
eflectual  when  taken  according  to 
the  acts  of  1715  and  1751,  (I2iw. 
eh.  3  and  50.)  By  those  acts  the 
deed  is  to  be  first  proved  as  to  both 
husband  and  wife,  and  then  her 
private  examination  is  to  be  had 
cither  by  a  judge,  or  in  the  county 
court ;  and  when  her  examination 
preceded  the  probate,  the  deed 
was  held  to  be  inoperative.  Den 
exdem.  Sutton  v.  Sutton.        582 

0.  Either  a  judge  out  of  court,  or 
the  county  court  in  session,  may, 
upon  being  satisfied  of  the  wife's 
inability  to  attend  for  privy  exam- 
Voi..!. 
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ination,  issue  a  commission  to  take 
it.  Ibid.  585 

FORCIBLE  ENTRY  AND  DE- 
TAINER. 

1.  Whether  an  indictment  will  lie 
at  the  common  law,  for  a  forcible 
detainer  afler  a  peaceable  entry, 
Qu  ?  But  it  is  certain,  that  nei- 
ther by  the  common  law,  nor  un<* 
der  the  statutes,  can  it  be  main- 
tained, where  the  entry  ia  both 
peaceable  and  lawful.  State  v. 
Johnson  et  al.  324 

2.  A  purchaser  of  land  under  execu» 
tion,  may  enter  peaceably  and  re- 
tain possession,  although  some  of 
the  last  tenant's  goods  remain  on 
the  premises.  Ibid.  325 

'3.  He  may  in  such  case,  even  break 
open  an  outer  door  of  a  house. 
Ibid.  326 

4.  An  action  for  the  mere  injury  to 
the  house  or  land,  cannot  be  main- 
tained against  one  who  has  a  right 
of  entry,  for  entering  by  force* 
But  he  may  be  indicted  for  the 
forcible  entry,  on  account  of  the 
breach  of  the  peace.  Ibid.       326 

5.  The  entry,  to  authorise  summary 
proceedings  under  the  stat.  8  Hen. 
6,  must  be  an  unlattful  entry,  fol- 
lowed by  a  forcible  detainer,  and 
so  stated  in  the  inquisition,  or  it 
will  be  quashed.  Ibid.  826 

FORNICATION    AND    ADUL- 
TERY. 

See  Indictment,  12. 

FORTHCOMING  BOND. 

The  obligation  of  a  bond  for  the 
forthcoming  of  property,  is  only 
that  the  property  shall  be  deliver- 
ed to  the  officer  at  the  time  desigi* 
nated,  and  not  that  the  execution 
shall  be  satisfied ;  and  therefore^ 
if  a  surety  to  the  forthcoming 
bond,  before  it  is  forfeited,  dis- 
charges the  execution  without  the 
request    of   his  principa},   such 
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surety  cannot  maintain  an  action 
against  his  principal  for  money 
expended  for  the  letter's  use,  al- 
though by  the  payment  of  the 
money  in  satisfaction  of  the  exe- 
cutton,  the  bond  was  discharged. 
Gray  v.  BqwUm.  437 

FRAUD. 
1*  Fraud  in  the  execution  of  a  deed 
may  be  averred  at  law,  but  fraud 
in  the  consideration  can  only  be 
relieved  in  equity.  Logan  v«  Sim" 
mons.  16 

2.  An  allegation  of  fraud  against  a 
purchaser  at  execution-sade,  will 
not  be  heard  from  a  stranger  to 
the  execution.  Den  ex  dem  Har- 
ry  V.  Graham.  76 

3.  A  voluntary  conveyance  made  by 
a  debtor,  who  owned  at  that  time, 
and  left  at  his  death,  sufficient 
property  to  pay  all  the  debts 
which  he  owed  at  the  time  of  such 
conveyance,  is  not  necessarily 
fraudulent  and  void  as  to  creditors. 
Jones  V.  Young.  362 

4.  The  question  of  fraud  in  prevent- 
ing competition  at  an  execution- 
sale,  cannot  arise  between  the  al- 
leged fraudulent  purchaser  at  such 
sale,  and  a  claimant  under  a  prior 
voluntary  conveyance  from  the 
debtor.  Ibid*  354 

5.  If  the  defendant  in  an  execution, 
places  money  in  the  hands  of  ano- 
ther person  for  the  purpose  of 
purchasing  his  own  property,  at  a 
sale  under  the  execution,  with  an 
intent  to  defraud  his  creditors, 
and  that  person  buys  it,  and  takes 
a  deed  from  the  sheriff,  the  defen- 
dant is  still  the  owner  of  it,  and 
another  of  his  judgment-creditors 
may,  at  law,  subject  it  to  the  sat- 
isfaction of  his  debt,  although  the 
first  execution  be  for  a  bona  fide 
debt,  and  the  sheriflfwho  sold  un- 
der it  is  not  a  party  to  the  fraudu- 
lent contrivance  of  the  debtor. 
Den  ex  dem*  Dobton  v.  Erwin.  569 


6.  The  difierent  jttriadietioDS  at  kw, 
and  in  equity,  for  the  wppresston 
of  fraud,  stated  by  RvffiHi  C.  J* 
Ibid.  569 

See  Dbovit.  Husbaiid  ahd  Wivb, 
1.  Mills,  1.  PoesKtsioNt  6.  Pra- 

OHASBH*   WXOOW,  7. 


FRAUDS,  STATUTE  OF. 

1.  The  actof  1819,  {Ret.  ch.  1019,) 
*'  to  make  void  parol  contracts  for 
the  sale  of  lands  and  slaves,"  does 
not  require  that  the  consideration 
of  the  contract  shoald  be  set  forth 
in  the  written  memorandum  of  it. 
MiUer  v.  Irvine.  103 

2.  There  is  a  material  difierence  be- 
tween  the  statute  of  1784,  avoid-, 
ing  conveyances  as  to  the  widow ; 
and  that  of  1716,  avoiding  them 
as  to  creditors  and  purchasers ;  in 
the  former,  voluntary  conveyaneet 
are  not  fraudulent,  simply  on  ac- 
count of  their  being  vohitUary. 
Littleton  v.  Littleton.  331 

3.  There  must  be  an  actual  intent  to 
defraud  the  wife  of  her  dower,  to 
avoid  a  conveyance  under  the  act 
of  1784.   Ibid.  331 

4.  Any  conveyance,  in  which  the 
husband  reserves  to  himself  the 
property  di|ring  his  life,  is  neces- 
sarily but  colourable,  and  there- 
fore void  as  to  the  widow,  under 
the  act  of  1784.  Ibid.  333 

5.  So  of  any  other  case,  in  which 
the  apparent  immediate  disposi- 
tion  is  not  bonafide-^  not  inten- 
ded to  interfere  with  the  present 
enjoyment  of  the  husband,  but 
only  to  hinder  that  of  the  widow. 
Ibid.  332 

6.  Under  the  stat.  of  13  Eliz.  a  con- 
veyance made  with  a  view  to  be- 
coming indebted,  ia  as  much  firaa- 
dulent,  as  one  made  by  a  pemon 
already  indebted.  The  reasons 
upon  which  this  rule  is  founded, 
apply  equally  to  conveyances 
made  before  and  after  marriage, 
under  the  act  of  1784,  where  the 
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intent  is  to  defeat  the  dower  of 
the  widow.  Indeed,  the  word 
**  widow,"  used  in  the  act  of  1784 
makes  the  case  more  strong ;  for 
that  word  is  not  more  appropriate 
to  the  living  woman  whom  the 
donor  married,  than  to  her  whom 
he  intends  to  marry.  Ibid.      833 

GIFT. 

1.  Where  a  controversy  turns  upon 
the  question,  whether  .  certain 
slaves,  which  were  put  into  the 
possession  of  a  daughter  upon  her 
marriage,  were  intended  as  a  gifl 
or  a  loan,  and  there  was  no  writ* 
ten  evidence  of  the  transaction, 
and  no  prectBeforvuila  was  stated 
by  any  witness  to  have  been  used 
in  it,  it  is  not  erroneous  in  the 
judge  to  leave  the  case  to  the  jury 
to  decide  upon  all  the  evidence, 
whether  a  gift  or  a  loan  was  in- 
tended*    Torrence   v.    Graham. 

284 

2.  What  construction  the  law  would 
place  upon  a  loan  ezpressfy  de- 
clared to  be  for  life,   Qu.  7   Ibid. 

289 

3.  Where  one  made  a  parol  gift  of 
slaves  to  his  son-in-law,  and  the 
latter,  by  direction  of  the  former, 
gave  them  by  his  will  to  the  grand 
children  of  the  donor,  it  washeld^ 
that  this  did  not  constitute  a  gift 
in  writing,  within  the  act  of  1806, 
(Rev.  eh.  701,)  and  that  the  donor 
might,  after  the  death  of  his  son* 
in-law,  resume  the  possession  of|3 
them.  Bennett  v.  Fhwert.      467 

4.  Where  one,  upon  the  marriage  of 
his  daughter,  made  a  parol  gift  of 
slaves  to  her  husband,  who  died, 
leaving  two  infant  daughters,  and 
appointed  the  donor  executor  of 
his  will  and  guardian  of  his  chil- 
dren, to  whom  he  bequeathed  the 
slaves,  it  vku  AeM,  that  the  donor 
might,  under  the  act  of  1806, 
{Rev.  eh*  701,)  resume  the  posses- 
sion of  them,  although  he  had 


proved  the  will,  hired  them  out 
as  guardian,  during  the  minority 
of  the  legatees,  and  upon  their 
marriage,  had  procured  a  division 
to  be  made,  and  delivered  the 
share  of  each  in  severalty.  Ham- 
lin  V.  Ahion.  470 

See  EsTOPFBL,  2.    PossEssioir,  5, 

6,7. 

GRANT. 

1.  The  rule  that  a  grant  cannot  be 
presumed  from  one  who  is  forbid- 
den by  law  to  make  it,  applies  on- 
ly where  the  person  is  forbidden 
under  all  circumstances  from  ma- 
king it.  Therefore,  where  tba 
commissioners  of  a  town  were  re- 
quired to  set  apart  a  lot  for  a 
school,  and  it  appeared  that  they 
had  done  so,  yet  a  grant  of  that 
lot  to  an  individual  might  be  pre- 
sumed, as  the  grant  might  have 
been  made  before  the  selection 
took  place,  or  the  first  might  have 
been  given  up,  and  another  selec- 
tion afterwards  made.  Jacisan  v. 
Commie  of  HilUborough.        1 77 

2.  If  the  judge  leaves  it  to  the  jury 
to  presume  a  deed,  from  length  of 
possession  and  other  circumstan- 
ces, without  stating  particularly 
the  weight  which  the  law  attaches 
to  each  circumstance,  as  tending 
to  establish  or  rebut  the  presump- 
tion, it  is  not  erroneous,  unless 
such  particular  instructions  be 
prayed  and  refused.  Ibid.       177 

1.  The  acts  of  1777,  {Rev.  c.  14,8. 
11,)  and  1783,  {Rev.  e.  185,  s. 
14,)  which  require  grants  to  be 
recorded  in  the  secretary's  office, 
do  not  impose  upon  the  grantee, 
the  burden  of  showing  affirmative- 
ly that  it  has  been  done.  The  non- 
recording,  if  an  available  objec- 
tion at  all,  must  be  shown  by  him 
who  makes  it.  But,  it  seems^  that 
such  an  objection  is  not  available 
at  all.  Den  ex  dem.  Tan  Pelt  v. 
Pugh.  910 
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4,  Slight  and  immaterial  mistakes  in 
the  recording  of  a  grant»  will  not 
avoid  it.  Ibid.  11210 

See  Costs,  1,  2. 

GROWING  CROPS. 
See  £x£cuTioif,  10»  11. 

GUARDIAN. 

1.  Guardian-bonds  being  taken  by 
public  authority,  have  a  high  cha- 
racter of  authenticity,  and  need 
Dot  be  verified  by  the  ordinary 
tests  of  truth,  applied  to  merely 
private  instsumeiUs ;  namely,  the 
obligation  of  an  oath,  and  the  cross 
examination  of  witnesses;  there- 
fore, where  the  execution  of  such 
bonds,  taken  from  tbeir  proper  re- 
pository, is  denied  by  plea,  it  is 
only  necessary  to  prove  the  iden- 
tity of  the  defendant,  iq  order  to 
sustain  the  affirmative  of  the  issue. 
Kello  V.  MageU  414 

2.  Where  the  fact  that  a  guardian 
was  appointed,  is  admitted,  a  pre- 
sumption arises  that  a  guardian- 
bond  was  given,  since  such  a  bond 
is  made  a  prerequisite  to  the  ap- 
pointment. Ibid.  421 

3.  Where  the  sureties  of  a  guardian 
obtain,  under  the  act  of  1762, 
(KetJ.  c.  69,  8.  21,)  an  order  for 
counter-security,  and  at  that  time 
the  guardian  owes  his  ward,  and 
never  afterwards  either  returns  an 
account  nor  makes  a  payment,  no 
presumption  of  satisfaction  at  that, 
or  any  subsequent  time,  arises 
from  his  then  being  able  to  pay 
the  sum  he  owed ;  and  the  sure- 
ties to  the  first  bond  were  liable 
for  it,  although  the  order  for 
counter  security  expressly  releases 
them.  Faye  v.  Bell.  475 

GUARDIAN-BOND. 

See  Guardian.  Hertford  County 

Act,  2. 


HERTFORD  COUNTY  ACT. 

1.  The  summary  proceedings  au« 
thorised  by  the  act  of  1830,  c.68, 
for  the  relief  of  persons  likely  to 
be  injured  by  the  burning  of  the 
records  of  Hertford  County,  par- 
take of  the  nature  of  proceedings 
in  equity;  and  the  rules  of  equity 
practice,  should,  therefore,  when 
applicable,  govern  them.  KtUo  v. 
Maget,  414 

2.  In  proceedings  under  this  act,  to 
recover  upon  &  guardian  bond,  it 
is  sufficient  to  show,  that  a  guar* 
dian  bond  was  given,  with  a  pe- 
nalty large  enough  to  cover  the 
amount  claimed,  and  that  it  was 
executed  by  the  defendant ;  with- 
out showing  the  names  of  ihe  jus- 
tices, to  whom  it  was  made  paya- 
ble, or  the  exact  amount  of  the 
penalty  of  the  bond.  Ibid.       414 

HOTCH-POT. 
GiAs  of  personalty  by  a  husband  to 
children,  whether  those  of  his  pre- 
sent wife,  or  by  a  former  marri- 
age, are  to  be  brought  into  hotch- 
pot, for  the  benefit  of  the  wife, 
she  being  placed  in  this  respect 
upon  the  same  footing  with  chil- 
dren not  fully  advanced.  LiuUUm 
V.  Litthton.  329 

HUSBAND  AND  WIFE. 

1.  A  conveyance  by  a  woman  before 
marriage,  is  not  at  law,  under  any 
circumstances,  a  fraud  upon  the 
rnarital  rights  of  her  husband. 
Logan  V.  Sitnmom*  13 

2.  Slaves  loaned  to  a  wonruin  before 
nmrriage,  will  be  held  by  her  bus- 
band  as  bailee,  and  the  statutes  of 
limitation  will  not  operate  upon 
his  possession,  until  the  contract 
of  bailment  is  at  an  end.  Ibid*  13 

3.  The  husband  is  not  by  marriage 
the  purchaser  of  his  wife's  chat- 
tels. Marriage  is  the  only  coo- 
tract  between   the   parties;    the 
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law  gives  the  husband  his  wife's 
goods  as  an  incident*  Ibid.         15 

4.  What  the  wife  has  disposed  of 
before  marriage,  is  not  her's,  and 
is  not,  therefore,  transferred  to  the 
husband.  Ibid,  15 

6.  An  antinuptual  voluntary  bond  or 
contract  may,  in  some  cases,  be 
relieved  against  in  equity.     Ibid 


fendants  rioters,  an  indictment  for 
a  riot  or  a  rout.  Ibid*  105 

5.  The  power  to  quash  an  indict- 
ment before  the  defendant  pleads, 
is  purely  a  discretionary  one.  It 
is  not  usually  exercised,  unless 
where  the  defect  is  gross  and  ap- 
parent, not  where  the  ofience  is  of 
a  heinous  nature.  Ibid.  196 


See  EviDKNCB,  8.    Executors  and 
Adximistratoks,  1,  2,  3. 

INDICTMENT. 

1.  An  indictment  for  biting  off  the 
ear,  under  the  second  section  of 
the  act  of  1791,  {Rev.  ch.  <i*S9,) 
must  state  the  offence  to  be  done 
on  purpose^  as  well  as  unlawfully. 
State  y.  Ormond.  119 

2.  To  render  an  act  mdictable  as  a 
nuisance,  it  is. necessary  that  it 
should  be  an  ofience  so  inconveni- 
ent and  troublesome  as  to  annov 

• 

the  whole  community,  and  not 
merely  particular  persons.  There- 
fore, where  it  was  charged  that 
the  defendants  assembled  at  a  pub- 
lic place,  and  profanely,  and  with 
a  loud  voice  cursed,  swore  and 
quarrelled,  in  the  hearing  of  di- 
vers persons  then  and  there  as- 
sembled, whereby  a  certain  sing- 
ing school  was  broken  up  and  dis- 
turbed, ad  commune  noctimenlumy 
it  was  held,  that  the  indiqtment 
could  not  be  sustained  as  one  for 
a  common  nuisance.  State  v. 
Baldwin*  195 

3.  An  indictment,  which  states  no 
unlawful  purpose,  and  sets  forth 
no  act  which  the  defendants  as- 
sembled to  commit,  cannot  be  one 
for  an  unlawful  assembly.     Ibid. 

195 

4.  Nor  is  one  which  charges  no  act 
of  violence,  or  an  act  fitted  to  in- 
spire terror,  nor  any  attempt  to 
commit  an  act  of  violence,  which, 
if  committed,  would  make  the  de- 


16  6.  Upon  an  appeal  from  a  judgment 


of  cassetuTy  this  court  will  not  re- 
vise the  exercise  of  the  power  to 
quash,  but  decide  upon  the  suffi- 
ciency of  the  indictment,  as  it 
would  appear  upon  a  demurrer, 
motion  in  arrest  of  judgment,  or 
writ  of  error.  Ibid.  196 

7.  If  the  facts  charged,  must,  from 
their  very  nature  have  created  a 
nuisance  to  the  citizens  in  gener- 
al, the  words  ad  commune  noeu^ 
mentum  may  be  omitted.     If  the 
facts  charged,  show  an  ofience  in- 
convenient and  troublesome,  that 
may  have  extended  its  annoyance 
to  the  community,   or  may  have 
reached  only  certain  individuals  of 
that  community,  those  words  be- 
'  come  indispensable.  Ibid.         197 
8.  An   indictment  under  the  act  of 
of  18*26,  c.  13,  charging  that  the 
defendant,  on   a   particular    day, 
and  on  divers  other  days  before 
that  day,  sold  and  delivered   spi- 
rits to  certain  slaves,  who^e  naoios 
were  to  the  jurors   unknown,  is 
defective   (or  uncertainly,  in  em- 
bracin^r  the  transaclicms  of  divers 
days,  with  divers  persons.  And  as 
the  names  of  the  slaves  were  not 
given,  it  is  also  defective  for  not 
stating  the  owners  of  the  slaves, 
or  averring  that   the  owners  were 
unknown,    if  the   fact   were   so. 
State  V.  Blythe.  199 

9.  SembUs  that  a  slave  mav  be  de- 
scribed  hy  his  name  alone,  but  it 
is  better  for  the  name  «>f  his  own- 
er to  he  jiiven  also.  Ibid.         201 

10.  Where  the. name  of  a  slave  is 
averred  to  be  unkoowo,  tb«  name 
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of  bis  owner,  or  an  aTerment  that 
he  also  is  unknown,  is  essential. 
Ibid.  202 

11.  An  indictitient  which  charges 
an  indecent  and  scandalous  expo- 
sure of  the  naked  person  to  public 
9iew  in  a  public  place^  is  suffici- 
ent, without  charging  the  act  to 
have  been  committed  in  the  pre- 
sence of  one  or  more  citizens  6f 
the  state.  State  v.  Roper.        208 

12.  An  indictment  for  fornication, 
under  the  act  of  1605,  (Rev.  ch, 
684,)  must  charge  a  fact  to  nega- 
tive the  relationship  of  marriage 
between  the  parties,  or  it  cannot 
be  sustained.    State  v.  Dickinson. 

349 

13.  It  seemSi  that  the  signing  the 
name  of  the  foreman  to  the  en- 
dorsement of  a  '^  true  bill,*'  on  a 
bill  of  indictment,  though  a  salu- 
tary practice,  is  not  essential  to 
its  validity.  But  whether  this  be 
so  or  not,  a  variance  between  the 
name  of  the  foreman,  as  appearing 
upon  the  record  of  his  appoint- 
ment, and  his  signature  upon  the 
bill,  is  immaterial,  for  his  identity 
must  necessarily  be  known  to  the 
court,  and  the  receiving  and  re- 
cordinsT  the  bill  with  his  endorse- 
ment,  establishes  it.  State  v.  Cat- 
hoon.  374 

14.  Where  an  indictment  charged 
in  effect,  that  the  defendant,  a 
constable,  falsely  affirmed  that  a 
note  for  the  payment  of  money 
was  a  forthcoming  bond,  and  that 
by  means  of  such  falsehood,  the 
defendant  deceitfully  prevailed  on 
the  prosecutor  to  execute  a  pro- 
missory note  for  the  payment  of  a 
sum  of  money  ;  it  was  htld^  that 
the  charge  was  too  vague  and  un- 
certain, in  not  stating  how  the  re- 
suit  was  produced  by  the  false- 
hood practised.  State  v.  Fitzge- 
rald. 408 

15.  Legal  terms  in  an  indictment 
must  bo  understood  in  their  legal 


sense,  unless  by  other  mfficieDt 
and  plain  words,  another  meaning 
is  impressed   upon  them.     Ibid* 

410 
16.  It  is  a  general  rule  in  indict- 
ments, that  '*  the  special  manner** 
of  the  whole  fact  ought  to  be  set 
forth  with  such  certainty,  that  it 
may  judicially  appear  to  the  court, 
that  the  indictors  have  not  gone 
on   insufficient   premises.      Ibid. 

411 
See  FosciBLE  EimiT  and  Detaix- 
ER,  1,  4. 

INJUNCTION  BOND. 

An  action  of  debt  may  be  maintained 
upon  an  injunction  bond,  notwith- 
standing the  summary  remedy 
given  by  the  acts  of  1785,  {Rev. 
ch.  233,  s.  2,)  and  1810,  {Rev. 
ch.  794.)  Casey  v.  Giles.  I 

INSOLVENT  DEBTOR. 

1.  A  defendant  who  has  given  bond 
under  the  act  of  1822,  c.  3,  for  the 
relief  of  insolvent  debtors,  cannot 
object  to  the  informality  of  the 
bond,  and  pray  a  discharge  on  ac- 
count thereof*  Page  v.  Winning' 
ham.  113 

2.  When  this  court  affirms  the  judg- 
ment of  the  Superior  Court,  or- 
dering a  defendent  in  ca.  sa.  to  be 
imprisoned,  it  directs  a  procedeih 
do  to  the  court  below,  to  carry  the 
judgment  into  effect.  Ibid.       118 


JUDGE'S  CHARGE. 

1.  Where  the  general  doctrines  and 
rules  contained  in  a  judge's  charge 
are  correct,  and  there  appears  no 
special  circumstances  requiring  a 
modification  of  them,  and  the  par- 
ty excepting  has  called  for  no 
special  instructions  which  have 
been  denied,  an  exception  to 
the  charge  cannot  be  sustained. 
M'Rae's  Adm.  v.  Evans.         243 

2.  Where  the  defence  of  a  peraoo 
indicted  for  murder,  as  diaclosed 
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by  his  witnessesB,  consists  of  a 
justiflcatioD,  and  the  judge  in  his 
charge,  takes  it  for  granted  that 
the  homicide  was  committed  by 
htm»  he  does  not  thereby  violate 
the  act  of  1796  {Rev.  c.  452)  for- 
bidding the  expression  of  his  opin- 
ion as  to  the  weight  cf  evidence, 
because  the  justification  necessa- 
rily admits  the  homicide,  and  its 
validity  cannot  be  examined,  ex^ 
cept  upon  the  supposition  that  it 
was  committed  by  him  who  seeks 
to  justify  it.  Stait  v.  Jftfi/kn  500 
8*  An  assumption  by  a  Judge  in  his 
charge,  that  a  fact  deposed  to  is 
true,  but  which,  if  true,  cannot 
prejudice  the  prisoner,  is  not  er- 
roneous. Ihidm  504 

See      ASBITHATION      AND     AWABD. 

E viDBN CK ,  25.  Nb w  Tbial,  1,2. 

JUDGMENT. 

1.  If  it  appears  upon  the  whole  re- 
cord, that  the  demand  of  the  plain- 
tiff is  against  the  defendant  in  his 
representative  character,  a  judg- 
ment against  him  personally  will 
he  reversed.  Shearin  v.  Netille^ 
Adm.  3 

2*  A  judgment  merely  that  the  re- 
port of  commissioners  to  divide 
land  '*  be  confirmed"  without  or- 
dering it  to  be  recorded,  and  giv- 
ing judgment  for  the  costs,  it 
teemSf  is  an  interlocutory  and  not 
a  final  judgment.  Nicelar  v.  Bar- 
bnck  259 

8*  A  judgment  is  conclusive  between 
parties  and  privies,  as  to  those 
facts  only,  which  it  directly  esta- 
blishes, but  does  not  to  prove  those 
which  may  be  inferred  from  it. 
As  in  trespass  quart  elausum 
fregUf  unless  entered  upon  the 
plea  of  liberum  tenementum,  it  is 
not  even  admissible  in  another  ac- 
tion, between  the  same  parties,  or 
their  privies,  to  prove  title  to  the 
locus  in  quo.  BenneU  v.  Holmes. 

466 


See  Mills,  7,  8.  10, 14. 

JURY. 
See  Nbw  Tbial,  4, 5,  6»    Postxas- 

TBB. 

JUSTICES'  JURISDICTION. 
See  CovBiTAirT,  5. 

LANDLORD  AND  TENANT. 
See  EjBcniBifT,  2. 

LAND. 
See    ExBCUTioN,   13.    Exbcutobs 
AND  Administbatobs,  5.  Pabti- 

TION. 

LEGACY. 

1»  An  assent  to  a  legacy  by  the  ex- 
ecutor may  be  presumed  from  the 
possession  of  it  by  the  legatee. 
WMie  V.  White.  268 

2.  A  bequest  by  a  testator  to  his 
wife  in  the  following  words,  "I 
wbh  her  to  get  Stanford  in  her 
third  'of  the  property,  if  she 
chooses,"  is  not  a  specific  legacy 
of  the  slave  to  the  wife,  but  only 
gives  her  the  right  to  take  him  at 
a  fair  valuation ;  and  if  that  valu- 
ation is  more  than  her  share,  she 
must  account  for  the  surplus* 
Young  V.  Carson*  860 

See  Exbcutobs  and  AnxiirisTBA- 

TOBS,  Ily  12. 

LIMITATIONS,  STATUTE  OF. 

1.  The  possession  of  slaves  for  more 
than  three  years,  by  the  trustees  of 
a  religious  society,  for  its  benefit 
exclusively,  and  against  the  rights* 
of  all  others,  is  a  bar  to  an  actioa 
of  detinue  for  the  slaves,  notwith- 
standing the  society  considers  sla- 
very  as  sinful,  and  holds  the  slaves 
for  the  purpose  of  giving  them  the 
advantages  of  freemen;  because 
the  cause  of  action  arose  from  the 
conversion,  and  not  from  the  in* 
tent  with  which  it  was  made. 
White  V.  White.  260 
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$•  Where  A.,  tenant  in  fee  simple  J 
mor^aged  his  land  for  a  term  of 
'500  y^ars,  and  conveyed  his  rever 
eion  id  trust  for  himself  for  life,  and 
afterwards  for  his  daughters  and 
died  ;  and  during  the  continuance 
q(  the  mortgage  term,  B.  got  pos- 
session of  the  premises,  and  re- 
tained it  for  more  than  seven  years 
under  colour  of  title ;  and  after- 
wards the  daughters,  the  cestui  que 
trusts  of  the  reversion,  obtained 
the  possession,  and  the  legal  re- 
presentative of  the  mortgagee, 
made  a  release  to  them  of  the 
mortgage  term ;  it  was  held,  that 
the  daughters  having  only  an  equi^ 
table  estate  in  the  reversion,  the 
release  could  not  operate  as  a  legal 
extinguishment  of  the  term,  but 
at  most,  could  only  be,  at  law, 
an  assignment  of  the  term;  that 
this  term  was  barred  by  the  statute 
of  limitations,  and  that  consequent- 
ly the  daughters  could  not  defend 
their  possession  against  an  eject- 
ment brought  by  those  claiming 
under  B.  Gwynr*  Wellbome,  313 

9.  But  although  a  tenant  for  years 
may  be  barred  by  the  statute  of 
limitations,  yet  the  reversioner  will 
not  be  a^cted  thereby,  until  the 
expiration  or  extinguishment  of 
the  term  ;  therefore,  if  in  the  case 
stated  above,  the  representative  of 
the  mortgagee  had  received  satis 
faction  from  the  trustee,  and  sur 
rendered  the  term  to  him,  he,  or 
his  cestui  que  trusts  holding  for 
him,  would  have  become  entitled 
to  the  legal  possession  of  the  land, 
and  might  have  defended  it  against 
the  ejectment,   llnd.  313 

4.  The  mere  existence  of  discon- 
nected and  opposing  demands,  be- 
tween two  parties,  one  of  which 
demands  is  of  recent  date,  will  not 
take  a  case  out  of  the  statute  of 
limitations.  There  must  be  mu- 
tual runaiDg  accounts  having  re- 


ference to  each  other,  betweeo  6e 
parties,  for  an  item  within  lime  te 
have  that  efl^t.  Green  v.  Ool^ 
cleugh.  9S0 

See  Husband  akd  Wife,  2.      Poi- 
SESSION,  1.  7,  8.     Wix>o^ry  3. 

MANDAMUS* 
See  CosTSy  3« 

MANSLAUGHTER. 

1.  If  a  slave,  in  defence  or  his  lifef 
and  under  circumstances  strongly 
calculated  to  excite  his  passioiis 
of  terror  and  resentment,  kills  hit 
overseer,  the  homicide  is  by  mch 
circumstances,  mitigated  to  man- 
slaughter. State  V.  WiU.  121 

2.  It  seems,  that  the  law  would  be 
the  same,  with  respect  to  kilfing 
a  master  or  temporary  owner,  un- 
der similar  circumstances.     IbiL 

121 

3.  If  an  apprentice  flies  from  the 
chastisement  of  his  master,  who 
pursues  him  with  unlawful  violeoee 
and  in  the  pursuit  is  killed,  the 
apprentice  is  not  guilty  of  murder. 
Ibid.  169 

4.  So  of  a  person  guilty  of  a  misde- 
meanor, flying  from  an  office* 
Ibid.  165 

5.  Unconditional  submission  is  the 
general  duty  of  the  slave.  Un- 
limited power,  is,  in  general,  the 
legal  right  of  the  master;  but 
this  does  not  authorize  the  master 
to  kill  his  slave,  and  the  slave  has 
a  right  to  defend  his  life',  agaiul 
the  unlawful  attempt  of  his  mas- 
ter to  take  it.  Ibid.  165 

6.  If  a  slave  resists  his  master,  pre- 
vious to  any  attempt  on  the  part 
of  the  latter  to  take  his  life,  and 
he  afterwards  kills  his  roaster,  he 
is  guilty  of  murder.  Ibid.        166 

7.  It  is  not  the  criterion  of  a  *Megal 
provocation**  that  the  offensive  act 
must  be  an  indictable  oflence. 
Ibid.  16» 
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MILLS. 

1«  A  conveyance  made  to  defeat^ 
hioder,  or  delay  a  party  iDJured 
by  the  erection  of  a  mill,  in  the 
recovery  of  his  damages,  is  fraud - 
'  ulent  and  void,  as  to  such  party, 
and  the  owner  or  proprietor  of  the 
mill,  notwithstanding  such  convey- 
ance, continues  still  liable  for  the 
damages.    Purcell  v«  M^Callum. 

'221 

2,  Quare^  whether  damages  for  an 
injury  to  the  plaintiff's  health  can 
be  assessed  under  that  act.     Ibid. 

221 

8*  Upon  a  petition  filed  under  the 
act  of  1809  {Rev.  c.  778,)  to  re- 
cover damages  caused  by  the  erec- 
tion of  a  mill,  damages  may  be 
assessed  for  an  injury  to  the  health 
of  the  plaintiff  and  his  family,  as 
well  as  for  overflowing  his  land. 
GilUt  V.  Jones.  839 

4.  If  at  the  time  of  the  trial  of  a 


eessat  exeeutio,  for  those  not  then 
payable.  Und.  •       345 

8.  The  judgment  should  tie  peremp-* 
tory,  and  not  conditional.  76.   346 

9.  If  the  damages  be  increased,  the 
plaintiff  will  not  be  estopped  by 
the  judgments  If  the  defendant 
do  not  keep  up  the  mill,  the  jodg* 
ment  may  be  set  aaid^  lor  the  re- 
sidue of  the  damages  by  audita 
qiterula^  or  other  remedy  in  the 
nature  of  it.  Ibid.  346 

10.  Where  the  suit  upon  the  petition 
ends  within  five  years,  and  the 
plaintiff  has  a  verdict  for  more 
than  820  annual  damages,  he  may 
elect  to  take  judgment  for  five 
years  damages,' or  only  those  fof 
the  years  passed.  And  if  he  electa 
to  take  a  judgment  for  tivo  years 
annual  damages,  he  will  be  con« 
eluded  for  that  period,  and  not  be 
at  liberty  to  use  his  common  law 
remedv*  Ibid.  847 


suit  upon  a  petition  for  damages' 11.  It  would  be  error  as  against  the 


under  the  act  of  1809,  five  years 
have  elapsed  since  the  filing  of 
the  petition,  a  peremptory  judg- 
ment for  the  annual  damage  for 
five  years,  is  proper,  whether 
such  annual  damages  be  above  or 
below  twenty  dollars.  Ibid.     339 

5.  The  main  object  of  the  act  of 
1809  was  to  restrain  a  malicious 
exercise  of  the  common  law  right 
to  sue  for  a  nuisance  in  frivolous 
cases.  It  does  not  create  any  new 
right  to  damages,  nor  abolish  any 
pre-existing  one.  It  only  restricts 
the  party  to  a  certain  extent,  to  a 
particular  mode  of  recovery.  Ibid. 

342 

6.  The  policy  of  the  act  of  1809, 
requires  its  application  to  all  in- 
juries of  whatever  character,  aris- 
ing from  the  erection  of  a  mill. 
Ibid.  843 

7.  Upon  a  verdict  under  this  act, 
where  the  annual  damage  is  un- 
der 820,  the  proper  judgment  is 
for  the  whole  damages  with  a 
Vol.  1.  63 


plaintiff,  and  perhaps  also  asf 
against  the  defendant,  to  enter  a 
judgment  for  the  five  years  annual 
damages,  where  it  exceeds  820, 
without  the  election  of  the  plain- 
tiff appearing  upon  the  record,  un« 
less  the  suit  has  been  protracted 
beyond  the  five  years.  Ibid.  848 
12.  One,  whose  land  is  overflown  by 
a  mill-pond,  has  a  right  to  recover 
for  the  damages  done  him,  not- 
withstanding his  ancestor  con' 
sented,  by  parol,  to  the  erection  of 
the  dam,  and  the  consequent  over** 
flow  of  the  land  ;  for  if  it  be  the 
grant  of  an  incorporeal  heredita- 
ment, it  is  void  for  want  of  a  deed 
— if  a  mere  authority,  it  can  be 
revoked,  and  ceases  with  the  life 
of  the  grantor.  Bridget  t.  PureelL 

492 

MORTGAGE. 
See  ExECVTiox,  3,  4,  5,  6,  7,  8« 
Limitations,    Statutb    or,    2« 
PoBSsasiozr,  4. 
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MURDER. 
See    Judge's    Charub,    2.    Man- 

SLAVOUTfiS. 


I     gularities  are  grouode  for  a  new 


NEW  TRIAL. 

1.  Where  no  particular  inotructioDs 
were  asked  on  the  trial,  a  new 
trial  will  not  be  granted,  unless  the 
party  praying  it  can  show  that 
the  jury  was  probably  misled  by 
the  charge  of  the  judge,  l^arrence 
V.  Gfaham.  264 

2.  Although  a  party  may  get  a  ver- 
dict, notwithstanding  an  erroneous 
charge  against  him,  on  a  particu- 
lar point ;  yet  if  the  opinion  deli- 
vered may  have  prevented  the 
other, parly  relying  upon,  or  have 
excluded  from  the  case  stated, 
other  evidence  that  was  given,  a 
new  trial  will  be  granted.  Jones 
V.  Young,  352 

3.  The  reception  of  improper  testi- 
^  mony  will  not  be  a  ground  for  a 

new  trial,  if  the  only  e&ct  of  such 
testimony  can  be  to  remove  or 
weaken  improper  testimony  in- 
troduced on  the  other  side.  A 
judgment  will  not  be  reversed  for 
inadvertences  or  mistakes  which 
did  not  and  could  not  affect  the 
rights  of  him  who  complains  of 
them.  Ingram  v.  Watkins*      442 

4.  Misconduct  in  a  juror,  in  a  capital 
case,  as  a  separation  from  his  fel- 
lows, or  eating,  or  drinking  with- 
out the  permission  of  the  court, 
before  delivering  the  verdict, 
held  by  Ruffin,  C.  J.,  and  Dan- 
iel, J.,  to  be  a  reason  for  apply- 
ing to  the  discretion  of  the  judge, 
in  the  court  below,  for  a  new  trial, 
and  not  to  render  the  verdict  a 
nullity,  and  a  venire  de  novo  pro- 
per. State  V.  Miller.  500 

5.  But  per  Gaston,  J.,  any  unau- 
thorized and  unexplained  separa- 
tion of  a  juror  from  his  fellows,  in 
a  capital  case,  in  law,  vitiates  the 
verdict,  and  a  venire  de  novo 
should  be  awarded.    Minor  irre- 


trial  addressed  to  the  discretion 
of  the  judge  who  presided  at  the 
trial.   Ibid.  600 

6.  The  eflfoct  of  a  separation  of  the 
jury,  before  they  return  their  vcir- 
dict,  and  the  difierence  between  a 
new  trial,  and  a  venire  de  novo 
discussed  and  stated  at  length  by 
Ruffin,  C.  J.,  and  Oasxon,  J. 
Ibid.  500 

7.  Matter  alleged  as  a  ground  for  a 
venire  de  novo  should  be  stated  on 
the  record,  and  not  brought  for- 
ward in  paisj  as  ground  for  a  new 
trial.  Ibid.  505 

NUISANCE. 
See  iNDicrrxxNT,  2.  7. 

OVERSEER. 

1.  The  forfeiture  imposed  upon  an 
overseer  by  the  act  of  1741  {Rev. 
c.  35,  sec.  22)  for  leaving  his  em- 
ployer's service  during  the  time 
for  which  he  was  employed,  does 
not  attach  to  a  case  where,  by  the 
stipulations  of  the  parties,  the 
overseer  may  leave,  or  the  em- 
ployer may  discharge  htm  at  plea- 
sure. Steed  V.  M'Rae.  435 

2.  A  contract  for  services  as  an  over- 
seer, in  which  it  is  stipulated  that 
(he  overseer  may  leave  his  em- 
ployer's service,  or  the  employer 
may  discharge  the  overseer  at 
pleasure,  will  be  construed,  so  as 
to  give  the  overseer  a  pro  rata 
compensation  during  the  time,  he 
may  serve.  Ibid.  435 

OUSTER. 
Vide  Possession,  11.    Rbveksion, 

1,  2. 

PARTITION. 

The  report  of  commissioners  ap- 
pointed to  divide  the  lands  of  id- 
testates,  under  the  acti  of  1787 
and  1801,  {Rev.  ch.  274  and  568) 
will  be  presumed  to  be  conect, 
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and  be  coiifirmed,  although  one 
dividend  of  land  be  nearly  double, 
and  another  not  half  of  the  aver- 
age value  of  the  shares,  unless 
aomething  improper  appears  on 
the  face  of  the  return,  or  is  shown 
by  extrinsic  proofs.  Nieelar  v. 
.  Barbrick.  257 

PAYMENT    AND    SATISFAC 

TION. 

If,  in  the  case  of  a  previous  debt, 
the  creditor,  by  agreement  with 
the  debtor,  accepts  the  note  of  a 
third  person,  payable  to  himself, 
it  is  presumed  to  be  in  satisfaction, 
and  extinguishes  the  original  con- 
aideration.  Much  more  when  the 
seller  agree's  with  the  vendee,  at 
the  time  of  the  sale,  and  he  does, 
then  take  for  the  price  the  note  of 
such  third  person.  Symington  v. 
M'JAn.  298 

PEDLARS. 
SeeTAXBs,  1,2. 

PENAL  STATUTES. 

Id  warrants  upon  penal  statutes  be- 
fore a  single  justice,  there  must  be 
some  reference  to  the  statutes 
which  give  the  penalty  ;  and  the 
omission  of  such  reference  in  (he 
process,  is  a  substantial  defect, 
that  will  be  fatal,  even  aAer  ver- 
dict. Buncombe  T\tt7ipike  Com- 
pany V.  M^  Carson.  306 

PERJURY. 

On  an  indictment  (or  perjury,  it  is 
not  necessary  for  the  prosecution 
to  prove  all  the  evidence  given  by 
the  defendant  on  the  trial  wherein 
he  testified.  It  is  sufficient  to 
prove  all  the  evidence  given  by 
the  defendant  in  relation  to  the 
fact  on  which  the  perjury  is  as- 
r  fiigned.  Den  ex  dem.  Ingram  v. 
WatkiM.  445 


PLAT. 

Sec  BoCNDARY,   3. 

PLEAS  AND    PLEADING. 

1.  The  act  of  1796,  {Rev.  ch.  451,) 
which  prevents  a  plea  puis  dar^ 
rein  coniinuance^t  from  being  a  re« 
linquishment  of  the  former  pleas, 
does  not  subvert  the  order  of  plea- 
ding. Therefore,  a  plea  in  abate- 
ment since  the  last  continuance 
necessarily  operates  a  relinquish- 
ment of  previous  pleas  in  bar* 
Morgan  v.  Cone.  235 

2.  Upon  sustaining  a  plea  in  abate- 
ment, the  judgment  should  be  that 
the   plaintiff's  writ   be  qoashed, 

.and    that  the  defendant   recover 
his  costs.  Ibid.  238 

3.  When  a  record  from  one  state  of 
our  union,  is  declared  on,  or  plead- 
ed in  bar  in  another,  the  only  pro- 
per plea  or  replication  is  nul  tiel 
record;  and  that  both  as  to  its 
existence  and  cfiect,  is  to  be  pass- 
ed on  by  the  court  upon  inspec- 
tion, and  not  by  the  jury.  Carter 
v.  Wilson.  362 

4.  What  is  the  effect  of  an  entry  in 
the  record  of  a  suit  in  Virginia, 
that  "  by  consent  of  the  parties  it 
is  ordered  by  the  court  that  this 
cause  be  dismissed,  and  that  the 
defendant  pay  to  the  plaintiff  his 
costs,  by  him  in  this  behalf  ex- 
pended." Qti?  Ibid.  362 

5.  Whether  a  retraxit,  any  more 
than  a  nonsuit,  is  a  bar  to  a  future 
action.  Qu7  Ibid.  366 

6.  At  law,  all  the  allegations  of  a 
plaintiff,  not  answered  by  the  de- 
fendant's plea,  are  confessed.  In 
equity,  the  charges  not  admitted 
by  the  answer,  are  put  in  issue. 
Kello  V.  Maget.  419 

See  AccoBD  and  Satisfaction,  1, 
2.  Corporation,  2.  Detinue,  1. 
Grant,  3. 

POSSESSION. 
1.  The  cutting  grass  in  a  meadow 
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for  seven  years  successively, 
stacking  it  on  the  land,  and  fenc- 
ing the  stacks,  will,  with  colour 
of  title,  bar  the  entry  of  one  claim- 
ing adversely.  Den  ex  dem*  Bur* 
ton  et  ah  v.  Carruih.  2  \ 

2*  The  doctrine   of  possession,    as 
connected  with  the  actions  of  tres- 
pass and  ejectment,  discussed  by 
RuFFiN,  C.  J.  Den  ex  dem.  Dob- 
bins V.  Stephens,  5 
3.  To  establish  a    presumption  of 
title  from  possession,  it  is  not  ne- 
cessary to  prove  that  the  posses- 
sion was  under  a  claim  of  right, 
as  every  possession  is,  unexplain- 
ed, on  the  possessor's  own  right. 
Jackson  v.  ConmCrs  of  Hillsbo- 
rough*                                      177 
4*  The  possession  of  a  mortgagor, 
or  of  those  claiming  under  him,  is 
the  possession  of  the  mortgagee; 
and  if  the  mortgagor  is  ousted  by 
a  stranger,  and  regains  the  pos- 
session, he  regains  it  still  as  the 
tenant  of  the  mortgagee.     Gwyn 
V.  Wellborn.                            319 
6.  The  gift  of  a  slave  by  parol,  since 
the  act  of  1806,  {Rev.  ch.  701,) 
operates  as  a  bailment ;  and  no 
length  of  possession  under  such 
gifl,  will  raise  a  presumption  of 
title  in  the  donee.  Hill  v.  Hughes. 

336 
6.  The  possession  of  a  son-in-law, 
under  a  parol  gift  from  his  wife's 
father,  is  not  evidence  of  fraud  in 
the  donor,  as  to  the  creditors  of 
the  son-in-law,  unless  there  be  a 
conveyance  of  the  slaves  by  the 
donee,  tor  the  benefit  of  his  credi- 
tors, which  is  known  to  the  donor, 
and  acquiesced  in  by  him.    Jbid. 

336 
7*  If  the  donee  of  a  slave,  under  a 
parol  gift,  convey  him  in  trust  to 
secure  creditors,  but  by  a  stipula- 
tion in  the  deed,  still  retain  pos- 
session, such  possession  is  not  the 
possession  of  the  alienee,  so  as  to 
operate  as  a  bar  to  the  donor  un- 


^er    the  statute   of   Hroitatioes. 
Ibid.  336 

8.  Although  the  possession  of  part 
of  a  tract  of  land  is  in  law  the 
possession  of  the  whole,  where 
there  is  no  adverse  possession,  yet 
if  the  land  be  composed  of  differ- 
ent tracts,  held  under  different 
grants,  and  described  in  the  deed 
to  the  possession  by  different 
boundaries,  an  actual  possession 
upon  one  does  not  ki  law  estend 
to  the  other  ;  and  'if  both  are  co- 
vered by  an  elder  grant,  the  sta^ 
tute  of  limitations  perfects  the  ti« 
tie  of  that  only,  on  which  there 
was  an  actual  possession*  Den  ex 
detn.  Carson  v.  Mills.  546 

9.  If  part  of  a  tract  of  land  be  co- 
vered by  two  titles,  and  he  who 
has  the  better  be  in  possession  of 
another  part  of  it,  he  has  in  law 
the  possession  of  the  whole,  unless 
the  person  holding  under  the  other 
title  has  actual  possession  of  the 
interference.  Ibid.  562 

10*  But  if  the  person  having  the 
better  title  is  not  in  the  actual 
possession  of  any  part  of  the  land, 
and  the  owner  of  the  other  title  is 
in  possession  outside  the  interfer- 
ence, the  latter  has  not  in  law, 
possession  of  the  interference. 
Ibid.  552 

11.  When  one  is  ousted,  and  aAer- 
wards  enters  and  seals  a  deed 
upon  the  land,  the  entry  deter- 
mines the  estate  of  the  disseisor, 
and  the  deed  is  operative.  But  if 
he  be  ousted  of  separate  parts  of 
the  land  by  two  trespassers,  and 
makes  a  deed  for  the  whole  to  one 
of  them,  it  does  not  convey  the 
land  held  by  the  other.  Ibid.  554 
See  Deed,  4,  5.  Revehsion,  2. 

POSTMASTER. 

The  act  of  Congress  of  1B25,  c.  275, 

s.  85,  exempting  postmasters  from 

serving  on  juries,  is  constitutional, 

and  those  officers  cannot  be  eom- 


IlfDSX. 


627 


pelled  to  serve  as  jurors  on  the 
original  panel  in  the  state  courts. 
Though,  it  setmst  that  theywould 
not  be  HO  exempted,  when  called 
as  tales-jurors.  »SUUe  v.  WilliUtns* 

372 
See  Appeal,  8. 

POWER. 

1.  Courts  of  equity  will  control  the 
unreasonable  exercise  by  one  of  a 
power  or  discretion,  which  may 
afiect  the  interests  of  another  per- 
son. Cloud  V.  Martin.  400 

2.  But  a  court  of  law  is  bound  by 
the  terms  of  the  will,  or  other  in- 
strument creating  the  power  or 
discretion.  Ilnd*  401 

8eo  Executors  and  Adxinistba- 
Toss,  5,  6,  7,  10. 


PRACTICE. 
Where  an  answer  in  equity  is  eva- 
sive or  insufficient,  the  regular 
course  is  to  except  to  the  answer, 
and  compel  a  full  and  direct  one. 
Unless  this  be  done,  the  plaintiff 
is  under  the  necessity  of  proving 
every  material  averment  in  his 
bill,  which  has  not  been  admitted 
by  the  defendant,  although  the 
same  amount  of  proof  is  not  re- 
quired, as  is  indispensable,  when 
the  averment  has  been  denied. 
Kello  Y.  Maget.  419 

See  Indictmsnt,  5.  13. 

PRESUMPTION. 
See    Deed,     A.      Evidence,    10. 
Grant,  1,  2.  Presumption,  3.  5. 

PRINCIPAL, 
See  Factor. 

PURCHASER. 
A  purchaser,  for  a  valuable  conside- 
ration, without  notice  from  a 
fraudulent  grantee,  acquires  a 
good  title  against  the  creditors  of 
the  original    fraudulent  grantor. 

V.  Cawkt.  39 


See    Execution,    15.      Forcible 
Entry  and  Detainer,  2,  3. 

QUARE  CLAUSUM  FREGIT. 
See  Trespass,  1,  2.  4.  * 

RECORD. 

1.  Upon  thejBuggestion  of  a  diminu- 
tion of  the  record,  the  defects • 
alleged  may  be  supplied  by  send- 
ing a  new  transcript,  or  by  mak- 
ing insertions  in  that  before  sent ; 
and  in  the  latter  case,  if  the  pro- 
per officer  make  the  insertions 
from  a  memorial  containing  the 
facts  omitted  ;  it  is  no  objection, 
that  he  had  not  the  record  of 
the  whole  proceedings  present. 
State  V.  Reid.  377 

2.  The  supplying  defects  in  a 
transcript,  either  by  procuring  a 
new  one,  or  by  making  insertions 
in  that  already  sent,  is  not  an 
amendment  of  the  court  to  which 
it  is  sent.  llnd.  377 

3.  When  a  trial  is  liuthorized  un  a 
transcript,  it  is  presumed  to  give 
the  tenor  of  the  record  ;  but  as  it 
may  not,  either  party  upon  a  pro- 
per suggestion  of  a  diminution  of 
the  record,  may  have  the  proceed- 
ings stayed,  until  a  more  perfect 
transcript  be  obtained.  And  this 
is  usually  done  by  a  certiorari* 
Ibid.  362 

4.  It  will  be  no  objection  that  the 
transcript  was  made  out  from  the 
proceeding  in  paper^  instead  of 
being  taken  from  the  roll,  pro- 
vided the  transcript  be  a  true  copy 
of  the  whole  record.  Ibid.      382 

5.  A  certiorari  may  issue  as  often 
as  it  appears  to  the  court  that 
there  is  reason  to  believe  the 
transcript  is  imperfect,  until  one 
is  obtained  to  which  neither  can 
object.  Ibid.  362 

6.  In  extraordinary  cases,  as  where 
two  transcripts  are  sent  contra' 
dietary  to  each  other,  and  the 
parties  do  not  agree  which  is  cor- 
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rect,  the  court  instead  of  ordering 
a  certiorotrii  will  direct  the  officer 
to  attend  with  the  original  record. 
llnd.  3Q3 

See  Oase  Statkd,  1,  2.  4.    Evi- 

DBMCB,  2.  PlbAS  and  PLEAD- 
INGS, 3,  4. 

RELEASE. 
See  Widow,  U 

REMOVAL  OF  A  CAUSE. 

• 

1.  Although  one  court  cannot  take 
Any  posterior  action  in  a  cause  af- 
ter it  has  been  removed  to  another 
for  trial,  yet  it  may  afterwards 
amend  by  supplying  an  omission 
in  the  record,  which  occurred, 
prior  to  the  order  of  removal ;  and 
may  then  send  a  new  transcript  of 
the  amended  record  to  the  court 
to  which  the  cause  was  removed. 
Siate  V.  Reid.  377 

2.  It  seems  that  a  cause  cannot  bo 
removed  from  one  Superior  Court 
to  another  for  trial,  before  issue 
joined.  Ibid.  379 

3*  After  a  cause  is  effectually  re- 
moved to  another  court  for  trial, 
the  first  has  no  farther  jurisdiction 
over  it.  lb.  379 

4.  If  an  order  of  removal  is  prema- 
ture, the  court  to  which  the  case  is 
sent,  acquires  no  jurisdiction,  but 
it  remained  in  the  court  wheie  it 
commenced.  76.  379 

RENT. 
A  lessor  who  parts  with  the  rever- 
sion, cannot  recover  rent  accruing 
subsequently.  lb.  100 


this  statOf  qrl  Gtoyn,  v.  WelU 
born*  315 

2.  But  whether  it  be  so  or  not,  the 
reversioner  has  no  right  to  enter 
on  the  possession  until  the  expira- 
tion of  the  term  for  years,  and  un- 
til that  time  will  not  be  aflected 
by  the  adverse  possession.  Ibid. 

315 

See  Executors  and  Administra- 
tors, 4.  LuuTATioNS,  Statute 
OF,  3.  Rent. 

SCIRE  FACIAS. 
See  Execution,  13, 14. 


RETRAXIT. 
See  Pleas  and  Pleadino,  5. 

REVERSION. 

1.  Whether  the  ouster  of  a  tenant 

for  years  under  the  claim  of  a  fee 

by  a  stranger,   is  a  disseisin  of 

hinj  in  reversion  or  remainder,  in 


SHERIFF. 

1.  If  the  sheriff  forbears,  at  the 
quest  of  the  plaintiff,  to  collect 
money  on  an  execution,  he  is  not 
responsible  therefor;  but  if  he 
forbears  of  his  accord,  he  will 
be  liable  for  the  damages  the 
plaintiff  may  sustain  thereby.  If 
the  whole  amount  of  the  execu- 
tion is  lost  by  the  sheriff's  negli- 
gence, he  will  be  answerable  for 
that  amount;  but  if  the  money 
can  still  be  collected  from  the  de- 
fi$ndant  in  the  execution  (a  fact 
which  it  will  be  for  the  sheriff  to 
prove)  the  sheriff  will  be  liable 
only  for  the  damage  which  the 
plaintiff  has  sustained  by  the  de- 
lay. M'Rae's  Adm.  v.  Evans.  243 

2.  The  sheriff  is  liable  for  the  mere 
not  returning  en  execution,  but  the 
damages  therefor  will  be  only 
nominal.  Ibid.  243 

3.  Under  the  act  of  1782  (Rev.  c. 
177,  sec.  3,)  the  sheriff  must  be 
proceeded  against  by  sci.  fa.  as 
bail,^  for  not  taking  bail  upon  a 
capias,  in  equity ;  and  an  action 
on  the  case  will  not  lie  against  him 
for  such  failure  or  neglect.  Trap 
V.  Williamson.  252 

See  Execution,  1,  2. 

SHERIFF'S  DEED. 
1.  A  sheriff's  deed  fairly  executed 
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at  any  time  after  the  e&lei  bas  re- 
latioa  to  the  sale,  and  operates  to 
pass  the  title  from  that  time.  Abd 
if  every  thing  else  be  regular  and 
fair,  the  lav  will  raise  oo  presump- 
tion of  fraud  against   the  deed, 
merely  because  it  may  be  ante- 
dated to  the  time  of  the  sale.  Den 
ex  devu  Dobsbn  v«  Murphy*    586 
2.  If  a  sheriff's  deed  does  not  evi- 
dence an  actual  sale  under  exe- 
cution, it  cannot  be  connected  with 
the  execution.    But  if  there  was 
an   execution   giving    the   sheriff 
power  to  sell,  and,  if  under  that 
execution,  a  fair  sale  be  made  by 
authority  of  the  sheriff,  and  the 
purpose  of  the  deed  is  to  authen- 
ticate that  transaction,  then  it  op- 
erates, from  the  sale,  either  as 
title,  or  colour  of  title.  Ihid.  593 

SHERIFF'S  RETURN. 
See  Colour  of  Title. 

SHIPPER. 
When  the  shipper  agreed  to  load  a 
vessel  **  in  a  reasonable  time,"  it 
was  held,  that  he  was  bound  to 
pay  for  every  unreasonable  delay 
that  occurred  ;  and  the  fact  of  his 
residing  at  a  distance  from  the 
shipping  port,  made  no  diflerence 
in  the  obligation  created  by  the 
articles.  Wade  v.  Russell.      542 


SLANDER. 

1.  In  an  action  of  slander,  where  the 
words  contain  an  imputation  of 
murder,  the  plaintiff  may  be  enti- 
tled to  recover,  although  the  de- 
fendant may  prove  that  the  person 
alleged  to .  be  dead  is  still  alive,  if 
those  in  whose  presence  the  words 
Were  spoken,  had  well-grounded 
reasons  to  believe  that  he  was 
then   dead.     Sugart  v.    Carter. 

8 

2.  In  actions  for  slander,  it  is  not 
admissible  to  prove  in  mitigation 
of  damages,  that  previous  to  the 


speaking  of  the  words,  the  plain- 
tiff was  in  the  habit  of  vilifying 
and  abusing  the  defendant.  Good* 
bread  v.  Ledbetter.  12 

3.  To  charge  a  man  with  harbour- 
ing a  ludaway  slave,  is  not  action- 
able, without  proof  of  special  da- 
mage ;  although  for  such  ofibnce, 
he  might,  if  guilty,  be  indicted, 
and,  upon  conviction,  be  fined  and 
and  imprisoned.  The  charge,  to 
sustain  an  action,  must  irtipuie  an 
oflence,  to  which  is  annexed  an 
infamous  punishment^  a  punish- 
ment which  involves  social  degra- 
dation, by  occasioning  the  loss  of 
the  libera  lex.  Skinner  v.  White. 

471 


SLAVES. 

1.  A  deed  conveying  slaves  to  the 
trustees  of  a  religious  society,  for 
the  use  of  the  society,  vests  no  be- 
neficial interest  in  the  trustees  in- 
dividually ;  and  if  it  is  intended  to 
confer  on  the  slaves  the  rights  of 
freemen,  while  they  arc  nominal- 
ly held  in  bondage,  it  is  inopera- 
tive, as  being  against  public  po- 
licy. White  V.  White.  260 

2.  Whether  a  deed  oT  emancipation, 
made  before  the  passage  of  the 
acts  of  1777  and  1799,  (Rev.  ch. 
109  and  448,)  is  void  merely  be- 
cause of  the  incapacity  ot  the 
slave  to  take,  or  because  of  its  il- 
legality, or  whether  thereby  the 
slave  was  forfeited,  quaere.    Ibid. 

265 

3.  It  seems,  that  the  slave,  if  he  re- 
mained six  months  in  the  state, 
was  (hereby  forfeited,  or  became 
derelict.  Ibid.  266 

4.  But  it  seems,  that  a  reservation 
of  the  master's  rights  for  a  term 
of  years,  would  render  the  deed 
inoperative,  because  thereby  the 
slave  would  be  prevented  from 
leaving  the  state  within  six 
months,  as  required  by  the  act  of 
1741*  ibid.  266 
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5.  Whether  deeds  of  emancipation, 
in  opposition  to  the  acts  of  1777 
and  1779y  are  merely  void,  and 
the  slave  remains  the  property  of 
the  master,  or  whether  it  is  for- 

•  feited  to  the  state,  fv^ere.  And  if 
forfeited,  whether  the  title  of  the 
master  is  divested  heibre  sei- 
zure, qu€Bre.  Ibid,  267 

6.  A  petition  filed  in  the  county 
court,  praying  permission  to 
emancipate  a  slave  '*at  such 
time  as  the  owner  may  think  pro- 
per, and  a  decree  of  the  court, 
granting  such,  permission,  upon 
the  owner^s  ^*  complying  with  the 
directions  of  the  acts  of  the  gene- 
ral assembly,  in  such  cases  pro- 
vided," is  not  a  valid  act  of  libera- 
tion, within  the  purview  of  the 
acts  of  1777,  {Rev.  ch.  109,)  and 
1796,  (Rev.,  ch,  453,)  where  no 
other  proceedings  appear  upon 
the  records.  Bryan  v.  Wads- 
worth,  384 

7.  The  giving  the  bonds  required 
from  the  owner  of  a  liberated 
slave,  and  filing  them  in  the  coun- 
ty court,  forms  no  part  of  an  act 
of  einancipatioo,  and  will  not  aid 
a  defective  act  of  liberation  under 
the  acts  of  1777  and  1796.  Ibid. 

384 

8.  li  aeems,  that  to  constitute  an 
act  of  iibe.ration,  entered  of  record 
under  the  act  of  1796,  it  is  only 
necessary  that  there  should  be  a 
petition  filed,  making  the  proper 
allegations,    and   expressing    the 

>  desire  of  the  owner  then  to  confer 
freedom  upon  his  slave,  and  pray- 
ing permission  so  to  do;  and  that 
the  court  should,  by  a  proper  ad- 
judication, grant  the  permission 
as  prayed  for.  Ibid.  384 

9.  The  manumission  of  a  slave  is  the 
act  of  the  owner ;  and  although 
various  statutes  have  restrained 
and  regulated  the  power  of  the 
owner  to  emancipate,  yet  none 
have  taken  it  from  him,  and  con- 


ferred h  upon  a  judicial  tribunal* 
Ibid.  386 

10.  The  legislature  cannot  liberate 
a  slave,  without  the  consent  of  his 
owner.  Ibid.  389 

See  Bequest,  1,  2,  3,  4.  Estoppbl, 

1,  2.  Slaves,  1,  3,  4.  Husband 
AND  Wife,  2.  LiMrrATioNs»  Sta« 
TUTE  OF,  1.     Manslaughter,  1, 

2,  5,  6. 

STATUTE. 
See  Acts  of  the  Legislatubs* 

STATUTES    CONSTRUED   OR 
COMMENTED  UPON. 

8  Hen.  6th  c.  9.  State  v.  Johnson. 

326 
21  Hen.  6th  c.  4.    Wood  v.  Sparks. 

389 
13  Eliz.  c.  6.  Martin  v.  Cowles.  32 
27  Eliz.  c.  4.  Martin  v.  Cowles.  82 
1715  Rev.  c.  2,  s.  3.     Spencer  ▼• 

Weston.  213 

1715  Rev.  c.  2,  s.  4.    Burton  v. 

Carruth.  3 

1715  Rev.  c.  3.     Sutton  y.  Suiton. 

562 
1715  Rev.  c.  7,  s.  4, 5,  6.    Martin 

V.  Cowles.  32 

1741  Rev.  c.   35,  s.  22.     Steed  ▼. 

M'Rae.  435 

1751  Rev.  c.  50.    Fenner  y*  Jasper. 

34 
1751  Rev.  c.  50.     Sutton  v.  Sutton. 

582 
1762  Rev.  c.  69,  s.  21.  Fo^fe  v.  BelL 

475 
1777  Rev.  c.  109.  Bryan  r.  Wads- 
worth.  384 
1777  Rev.  c*  114,  s.  11.     Van  Pelt 

V.  Pugh.  210 

1777  Rev.  c.  115,  s.  57,  56.    Bluni 

V.  Moore.  10 

1777  Rev.  c#  115,  s.  75.   Harvey  r. 

Smith.  190 

1777  Rev.  c.  115,  s.  90.   Darden  t. 

Maget.  498 

1782  Rev.  c.  177,  s.  3.     Troy  v. 

WiUiammm.  252 
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1783  Rev.  c.  185,  6.  14.     Ven  Pelt  1818  Rev.  c.  063,  8.  6,  7.    State  y. 
v.Pugh.  21Q      Dickerson.  849 

1784  Rev.  c.  204i    Littleton  v.  Xt^  1818  Rev.  c.  963,  s.  6, 7.  <Sparilr«  v, 
<ieton.  327       Wood.  489 

1784  Rev,  c.  225,  8.  6.    Harvey  v.  1819  Rev.  c.  1019.    JUtl/er  v.  /r- 


iSmt/A.  193 

1785  Rev.  c.  233,  s.  2.  '  Casey  v. 

6;t/6».  1 

1787  Rev.  c.  274.    iVtceZar  v.  Bar^ 

brick.  257 

1790  Rev.  c.  326.  Jones  v.  Physioe. 

173 
1794  Rev.  c.  414,  s.  9.    Simpson  v. 

Harry.  202 

1796  Rev.  c.  451.  Morgan  v.  Cone. 

235 
1796  Rev.  c.  452.    State  v.  Miller. 

500 
1796  Rev.  c.  453.  Bryan  v.  H^a^9- 

fDorth.  384 

1796  Rev.  c.  469.  Murphey  v.  live- 
ry. 26 

1797  Rev.  c.  504,  a.  3.  Jones  v. 
Physioe.  173 

1799  Rev.  c.  531,  s.  3.    Shew  v. 

Stewart.  412 

1799  Rev.  c.  539.  State  v.  Ormond. 

119 
1801  Rev.  c.  588.    Nieelar  v.  Bar- 

ftric*-.  257 

1805  Rev.  c.  684.  State  v.  Dicker^ 
son.  349 

1806  Rev.  c.  701.    Hill  v.  Hughes. 

336 
1806  Rev.  c.  701.    Jones  v.  Sasser. 

452 

1806  Rev.  c.  701.  Bennett  v.  FZow- 

ers.  467 

1806  Rev.  c.  701.   Hamlin  v.  ii/j?- 

i^on.  479 

1809  Rev.  c.  773.   Gillet  v.  Jones. 

339 

1810  Rev.  c.  785,  s.  7.  Sparks  v. 
Wood.  489 

1810  Rev.  c.  791.    Lucas  v.  Cobbs. 

228 
1810  Rev.  c.  794.  Casey  y.  Giles.  1 

1812  Rev.  c.  830.     Camp  v.  Coxe. 

52 

1813  Rev.  c.  858.  Murphey  v. 
Auery.  26 
Vol.  I. 


mne.  108 

1822  Tay.  Rev.  c  1129-  Wynne  v. 

TFn^A^  19 

1822  Tay.  Rev.  c  1131.     Page  v. 

Winningham.  118 

1824  Tay.  Rev.  c.  1234.  StaJtt  v. 
Dickerson,  849 

1825  Tay.  Rev.  c.  1282.  Sparks  v. 
Wbofi?.  480 

1827  c.  13.    Pettifohn  v.  Beasley. 

254 

1828  c.  12,s.  1.  M' Carson  v.  JRtrA- 
ardson.  561 

1830  c.  68.  JKe/Zo  v.  Jlfo^e^.  414 
1832  c.  2.  FTi/ZtaffM  v.  Somers.  61 
1832  c.  20.  Murphey  v.  Aoery.     26 

SUPREME  COURT- 
See  Costs,  4,  5. 

SURETY  AND  PRINCIPAL. 

1.  Where  nothing  is  said  or  done  in- 
consistent with  that  inference,  if 
twp  persons  put  their  names  on 
paper  for  the  accommodatioo  of  a 
third,  they  are  co-securities,  and 
are  liable  without  respect  to  the 
apparent  legal  liabilities  arising 
from  the  order  of  their  names* 
Hence,  where  A.  procured  the  en- 
dorsement of  B.  and  afterwards  of 
C,  upon  a  note  which  he  intended 
to  get  discounted  at  bank ;  it  was 
heldf  that  B.  and  C.  were  to  be 
taken  as  co-sureties,  although  by 
agreement  between  A.  and  B.,  B. 
was  to  have  part  of  the  proceeds  of 
the  note  discounted,  for  which  be 
was  to  give  A.  his  own  separate 
bond,  and  that  agreement  was  not 
made  known  to  U.  at  the  time  of 
his  endorsement.  Richards^  Adm. 
V.  Simms.  48 

2.  A  security  whose  obligation  to 
pay  has  become  absolute,  by  the 
default  of  his  principal,  may  pay 
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ta  the  extent  of  his  liability  with-|2.  Bvery  unauthorised  iocnisioa  into 
out  euit,  and  the  mooey  so  paid,      the  land  of  another,  is  a  sufficient 


will  be  regarded  as  expended  for 
the  use,  and  at  th^  instance  of  his 
*  principal.  Gray  v.  Bowles.  440 
See  BAVTJLjtHYy  2.  Executiott,  1, 
2.  FoBTHcoHiNO  Bono.  Guar- 
dian, 3. 

SURRENDER. 

1.  Before  the  statute  of  frauds,  a 
term  of  years,  whether  by  deed 
or' parol,  might  have  been  surren- 
dered wholly  by  parol.  Gwyn  v. 
Wellborn.  318 

2.  Surrenders  are  favoured  in  law. 
They  require  no  technical  words, 
but  only  such  as  express  the  in- 
tention to  yield  up.  Ibid.         318 

See  Clerk,  1. 

TAXES. 

1.  Under  the  act  of  1822,  {Taylor's 
Rev.  c.  1129,)  a  person  who  car- 
ries jewelry  from  county  to  coun- 
ty lor  sale,  is  liable  to  the  tax  of 
twenty  dollars  imposed  upon  ped- 
lars.    Wynne  v.  Wright.  19 

2.  The  act  imposing  a  tax  upon  iten- 
erant  dealers  in  jewelry,  is  not  re- 
pugnant CO  the  constitution  of  the 
United  States,  although  the  jew- 
elry may  have  been  imported  from 
another  slate.  Ibid.  1 9 

TRADING  WITH  SLAVES. 
See  Indictment,  8,  9,  10. 

TRANSCRIPT. 

See  Rbcohd — passim.  Removal  of 

A  Cause. 

TRESPASS. 
!•  In  trespass  quare  clausumf regit, 
if  the  plaintiff  fails  to  prove  title 
to  the  locus  in  qtio,  he  must  to 
entitle  him  to  recover,  prove  that 
the  trespass  was  committed  on 
lands  of  his,  either  enclosed,  or 
improved  by  cultivation.  Smith  v. 
Wtkon.  40 


trespass  to  suppert  an  action  for 
breaking  the  ciose^  whether  the 
Inad  be  actually  enclosed  or  not* 
And  from  every  such  entry  the 
law  infers  some  damage  ;  if  noth« 
ing  more,  the  treading  down  the 
grass  or  shrubbery.  Davgherty  v. 
Stepp.  371 

8.  In  the  action  of  trespass  m  d 
armiSf  for  the  destruction  of,  or 
injury  to  chattels,  the  jury  are  not 
restricted  iu  their  assessmeut  of 
damages  to  the  mere  pecuniary 
loss  sustained  by  the  plaintiff,  but 
may  award  damages  for  the  ma- 
licious conduct  of  the.  defendant, 
and  the  degree  of  insult  with  which 
the  trespass  was  committed.  Dmn' 
can  V.  Stalcup.  440 

4.  If  one  enters  into  the  poesciwop 
of  land  under  a  treaty  of  porchase 
with  the  owner,  he  becomeea  ten- 
ant at  the  will  of  the  owner,  and 
cannot  sustain  an  actiou  of  tres- 
pass qvare  clausum  f regit  against 
such  owner,  foj  entering  upon  the 
premises  without  his  consent. 
Walton  V.  File.  M7 

VENIRE  DE  NOVO. 
See  New  Trial,  4,  5^  6. 

WARRANTY. 

Where  upon  the  sale  of  a  vessel,  a 
bill  of  sale  was  executed  between 
the  parties,  containing  a  warranty 
of  title  only,  parol  evidence  is  in« 
admissible  to  prove  an  additional 
wa  r ranty  of  soundness.  Ftnder  v. 
Fobes.  250 

WIDOW. 
1.  A  release  does  not  operate  op^Ni 
a  mere  possibility,  therefore  an 
antenuptial  agreement,  whereby 
the  wife  released  all  her  claim  as 
widow  to  the  estate  of  her  intend- 
ed husband,  is  not,  at  law,  a  bar 
to  her  petition  for  a  year's  sap- 
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port.    Mtarpkey  v«  Avery  tt  aU 
Aim.  25 

5.  The  claim  which  a  widow  has  for 
dower  in  the  laads  of  which  her 
husband  died  seised,  is  not,  before 
assignment,  a  "  right  or  title"  to 
the  land,  within  the  meaning  of 
the  act  of  1715,  {Ret.  ch.  2,  s.  8) 
and  is  not  therefore  barred  by  the 
limitations  of  that  act.  Spencer 
V.  Wesion.  213 

3.  Damages  for  the  detention  of 
dower  cannot  be  claimed  for  a 
period  anterior  to  a  ^demand  for 
its  assignment.  Ilnd.  213 

4.  Quare^  whether  in  this  state 
dower  is  not  necessarily  assigna- 
ble at  law  by  petition  only,  and 
and  therefore  tkat  there  can  be  no 
demand  in  pat&  Ibid,  218 

6.  A  widow,  whose  husband  has  left 
a  will,  to  entitle  herself  to  a  year's 
provision  under  the  act  of  1827, 
c.  13,  must  enter  her  dissent  to 
the  will»  and  file  her  petition  at 
the  term  of  the  county  court, 
when  it  is  proved.  Pettijohn  v. 
Beculey.  254 

6.  A  county  court,  havin|[  no  power 
to  make  a  year's  allowance  to  a 
widow,  when  hor  petition  is  fited 
at  a  term  subsequent  to  that  at 
which  the  will  was  proved,  may, 
on  motion,  set  aside  the  proceed- 
ings, granting  such  allowance,  al- 
though the  executor  may  also  be 
relieved  by  certiorari.  Ibid.   254 

7.  A  conveyance  of  lands  made  by 
a  man  in  contemplation  of  marri- 
age, with  a  view  of  defeating  his 
intended  wife  of  her  dower  in  those 
lands,  is  void  as  against  the  wi- 
dow, under  the  act  of  1784,  {Rev. 
eh.  204.)  LiUletorf  v.  Littleton.S27 

See  Frauds,  Statutb  of,  2,  3,  4, 
5,  6.  Hotchpot. 

WILL. 
1.  A  will  written  for  a  testator  in 
extremisj  by  one  standing  in  a  con- 
fidential relation  to  bim,  and  who 


takes  a  benefit  under  it,  is  not  in- 
valid, by  a  conclusion  of  law,  un- 
less read  over  to  the  testator,  or 
its  contents  otherwise  proved  to 
have  been  known  to  him.  But 
'  these  facts  must  be  left  to  the  ju- 
ry, and  from  them,  fraud  may  be 
inferred,  unless  repelled  by  proof 
of  bona  jides.  Downey  v.  Mur- 
phey*  '       82 

2.  Where  the  capacity  of  a  testator 
is  perfect,  his  knowledge  of  the 
contents  of  his  will  is  presumed 
from  the  fact  of  execution.  Ibid. 

87 

3.  When  upon  a  petition  in  the 
county  court  for  repropounding 
an  alleged  will  for  probate,  the 
court  ordered  the  same  to  be  re- 
propounded,  and  directed  an  issue, 
from  the  finding  on  which,  the  pe- 
titioners appealed  to  the  Superior 
Court ;  it  was  held  that  the  ap- 
peal carried  up  the  whole  case, 
and  that  the  Superior  Court  had 
power  to  revise  the  order  for  re- 
propounding  the  will,  although  the 
defendants  had  not  appealed  from 
that  order.  Harvey  v.  Smith.  186 

4.  A  paper  writing  alleged  to  be  the 
will  of  a  married  woman,  devising 
real  estate,  made  under  a  power  in 
a  settlement,  can  only  be  support- 
ed in  equity  as  an  appointment, 
and  cannot  be  propounded  for  pro- 
bate as  a  will  in  a  court  of  law, 
and  all  proceedings  for  that  pur- 
pose are  erroneous.  Ibid.        186 

5.  Where  a  petition  for  repropound- 
ing a  will  for  probate,  does  not 
state  between  whom  the  issue  on 
the  first  attempt  to  prove  it  was 
joined,  nor  show  whether  the  pro- 
per persons  were  parties  to  that 
issue,  nor  whether  the  executor 
acted  bona  fide^  or  otherwise,  so 
that  the  court  cannot  see  whether 
the  petitioners  were  or  were  not 
bound  by  the  finding  on  that  is- 
sue ;  the  petition  will  be  dismissed 
as  uncertain,  informal  and  defec- 
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tive,  but  without  f^rejucKce  to  the 
rights  of  the  petitioners  to  pro- 
pound the  same  agaia^  ia  a  pro- 
per form  before  a  competent  tri- 
bunaL  Ibid.  186 

6.  The  act  of  1784,  {Rev.  ch.  225, 
s.  6,)  dbes  not  authorise  the  pro- 
bate fif  wills  of  married  women  as 
devises  of  real  estate.  Ibidm    193 

7.  It  seems  that  a  testamentary  dis- 
positioti  of  personal  estate  made 
by  a  married  woman,  with  the 
permission  of  her  husband,  may  be 
admitted  to  probate.  Ibid.       193 

8.  Upon  an  issue  o£demsamt  vel  non, 
it  is  not  absolutely  necessary  as  a 
rule  of  a  law,  to  prove,  besides 
capacity  in  the  supposed  testator, 
and  the  formal  execution  of  the 
paper,  the  further  fact  by  distinct 
evidence,  that  the  testator  knew 
the  contents  of  the  instrument ; 
for  the  jury  may  infer  such  know- 
ledge from  the  evidence  of  capa- 
city and  execution.  Carr  v. 
M'Camm.  276 

9.  The  next  of  kin  has  a  right  to 
have  the  probate  of  a  will  taken 


in  common  form  recalled,  and  the 
will  proved  per  UsttM^  unless  after 
notice  of  the  prohate,  he  has  been 
guilty  of  gross  laches^  or  has  ac- 
quiesced in  the  probate  sought  to 
be  vacated ;  and  this  without  ma* 
king  affidavit  of  recently  discover- 
ed evidence  to  impeach  the  will; 
neither  is  the  receipt  of  a  legacy 
under  the  will,  nor  a  claim  by  a 
bill  in  equity  of  a  trust  in  the 
whole  estate,  an  acquiescence 
which  will  bar  this  right.  Ral* 
ston  v.  Telfair.  A82 

10*  If  an  executor,  upon  propound- 
ing a  will  for  probate,  cites  the 
next  of  kin  to  see  proceedings, 
they  are  barred  by  the  probeie. 
Ibid.  484 

See  Appeal,  3,  4.  Bscivsst,  6, 6. 

WITNESS. 

See  EviDBNCB,  5,  7,  9, 17, 18, 19, 
20,  22,  25. 

YEARNS  PROVISION. 
See  Widow,  1,  5,  6. 


ERRATA. 

In  page  13,  line  2  of  the  first  note,  after  the  word  **  upon**  insert  **  the**. 

page  36,  line  13  from  the  bottom,  for  "  W.  A.  Haywood"  read  ••  W.  H.  Haywood." 

page  116,  line  14  from  the  top,for»*W.  J.  Graham"  read  "  W.  A  Graham.** 

page  127,  line  24  from  the  top,  for  **  not"  read  **  moet" 

page  264,  line  17  from  the  top,  for  « <rt"  read  "til." 

page  265,  line  10  from  the  bottom,  after  the  word  **yet**  insert ''it*'' 

page  287,  line  10  from  the  bottom,  for  *'  does"  read  «  do." 

page  527,  line  20  from  the  top,  for  **  professedly"  read  **  confeisedly." 

page  541,  line  9  from  the  bottom,  stnke  out  the  period  and  insert  a  doah. 
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